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POUSSAED  «.  SPIERS  aot  POND. 

In  the  High  Court  op  Justice,  April  25,  1876. 

[Beparted  in  1  Queen's  Bench  Division,  410.] 

Declaration  on  an  agreement  by  the  defendants  to  employ  the 
plaintiflf's  wife  to  sing  and  play  in  an  opera  at  the  defendants'  theatre. 
Breach :  that  the  defendants  refused  to  allow  the  plaintiff's  wife  to  per- 
form according  to  the  agreement. 

Pleas  :  1.  That  defendants  did  not  agree  as  alleged.  2.  That  plain- 
tiff's wife  was  not  ready  and  willing  to  perform.  3.  That  plaintiff 
rescinded  the  contract  before  breach.     Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  Middlesex  Michaelmas  Sittings, 
1875,  judgment  was  entered  for  the  defendants,  with  leave  to  move  to 
enter  judgment  for  the  plaintiff  for  8Sl. 

A  notice  of  motion  was  given  accordingly,  and  a  cross  order  was 
obtained  by  the  defendants  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  that  the  damages  were 
excessive. 

The  facts  proved  and  the  course  of  the  trial  are  fully  given  in  the 
judgment  of  the  Court. 

Feb.  21.  Percy  Gye,  for  the  plaintiff,  cited  Cuckson  v.  Stones,^ 
Simpson  v.  Crippin,  Tilley  y.  Thomas." 

Parry,  Serjt.,  (with  him  F.  IT.  Lewis),  for  the  defendants,  cited 
Bettini  v.  Gye,  and  Graves  v.  Legg.  Cur.  adv.  vuU. 

April  25.  The  judgment  of  the  Court  (Blackburn,  Quain,  and  Field, 
JJ.)  was  delivered  by 

Blackburn,  J.  This  was  an  action  for  the  dismissal  of  the  plaintiff's 
wife  from  a  theatrical  engagement.  On  the  tiial  before  my  brother 
Field  it  appeared  that  the  defendants,  Messrs.  Spiers  &  Pond,  had 
taken  the  Criterion  Theatre,  and  were  about  to  bring  out  a  French 
opera,  which  was  to  be  produced  simultaneously  in  London  and  Paris. 
Their  manager,  Mr.  Kingston,  by  their  authority,  made  a  contract  with 
the  plaintiff's  wife,  which  was  reduced  to  writing  in  the  following 

letter :  — 

Ceiterion  Theatre,  Oct.  16th,  1871 
To  Madame  Poussakd. 

On  behalf  of  Messrs.  Spiers  &  Pond  I  engage  you  to  sing  and  play  at  the 
Criterion  Theatre  on  the  following  terms: 

You  to  play  the  part  of  Friquette  in  Lecocq's  opera  of  Les  Pr^s  Saint 
Gervais,  commencing  on  or  about  the  fourteenth  of  November  next,  at  a 
weekly  salary  of  eleven  pounds  (HZ.),  and  to  continue  on  at  that  sum  for  a 
period  of  three  mouths,  providing  the  opera  shall  run  for  that  period.     Then, 

1  1  E.  &  E.  248.  2  Law  Eep.  3  Ch.  Ap.  61. 
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at  the  expiration  of  the  said  three  months,  I  shall  be  at  liberty  to  re-engage 
you  at  my  option,  on  terms  then  to  be  arranged,  and  not  to  exceed  fourteen 
pounds  per  week  for  another  period  of  three  months.  Dresses  and  tights 
requisite  for  the  part  to  be  provided  by  the  management,  and  the  engagement 
to  be  subject  to  the  ordinary  rules  and  regulations  of  the  theatre. 

E.  P.  Kingston,  Manager. 
Eatified : 

Spiers  &  Pond. 

Madame  Poussard,  46,  Gunter  Grove,  Chelsea. 

The  first  performance  of  the  piece  was  announced  for  Saturday,  the 
28th  of  November.  N"o  objection  was  raised  on  either  side  as  to 
this  delay,  and  Madame  Poussard  attended  rehearsals,  and  such 
attendance,  though  not  expressed  in  the  written  engagement,  was 
an  implied  part  of  it.  Owing  to  delays  on  the  part  of  the  composer, 
the  music  of  the  latter  part  of  the  piece  was  not  in  the  hands  of  the 
defendants  till  a  few  days  before  that  announced  for  the  producUrjn  of 
the  piece,  and  the  latter  and  final  rehearsals  did  not  take  place  till  the 
week  on  the  Saturday  of  which  the  performance  was  announced. 
Madame  Poussard  was  unfortunately  taken  ill,  and  though  she  strug- 
gled to  attend  the  rehearsals,  she  was  obliged  on  Monday,  the  23d  of 
November,  to  leave  the  rehearsal,  go  home  and  go  to  bed,  and  call  in 
medical  attendance.  In  the  course  of  the  next  day  or  two  an  interview 
took  place  between  the  plaintiff  and  Mr.  Leonard  (Madame  Poussard's 
medical  attendant)  and  Mrs.  Liston,  who  was  the  defendants'  stage 
manager,  in  reference  to  Madame  Poussard's  ability  to  attend  and 
undertake  her  part,  and  there  was  a  conflict  of  testimony  as  to  what 
took  place.  According  to  the  defendants'  version,  Mrs.  Liston  re- 
quested to  know  as  soon  as  possible  what  was  the  prospect  of  Madame 
Poussard's  recovery,  as  it  would  be  very  difficult  on  such  short  notice 
to  obtain  a  substitute  ;  and  that  in  the  result  the  plaintiff  wrote  stating 
that  his  wife's  health  was  such  that  she  could  not  play  on  the  Saturday 
night,  and  that  Mrs.  Listpn  had  better,  therefore,  engage  a  young  lady 
to  play  the  part ;  and  this,  if  believed  to  be  accurate,  amounted  to  a 
rescission  of  the  contract.  According  to  the  evidence  of  the  plaintiff 
and  the  doctor,  Mrs.  Liston  told  them  that  Madame  Poussard  was  to 
take  care  of  herself  and  not  come  out  till  quite  well,  as  she,  Mrs.  Lis- 
ton, had  procured,  or  would  procure,  a  temporary  substitute  ;  and 
Madame  Poussard  could  resume  her  place  as  soon  as  she  was  well. 
This,  it  was  contended  bj'  the  plaintiff,  amounted  to  a  waiver  hy  the 
defendants  of  a  breach  of  the  condition  precedent,  if  there  was  one. 

The  jury  found  that  the  plaintiff  did  not  rescind  the  contract,  and 
that  Mrs.  Liston,  if  she  did  waive  the  condition  precedent  (as  to  which 
they  were  not  agreed) ,  had  no  authority  from  the  defendants  so  to  do. 

These  findings,  if  they  stand,  dispose  of  those  two  questions. 

There  was  no  substantial  conflict  as  to  what  was  in  fact  done  by  Mrs. 
Liston.  Upon  learning,  on  the  Wednesday  (the  25th  of  November), 
the  possibility  that  Madame  Poussard  might  be  prevented  by  illness 
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from  fiilfilling  her  engagement,  she  sent  to  a  theatrical  agent  to  inquire 
what  artistes  of  position  were  disengaged,  and  learning  that  Miss  Lewis 
had  no  engagement  till  the  25th  of  December,  she  made  a  provisional 
arrangement  with  her,  by  which  Miss  Lewis  undertook  to  study  the 
part  and  be  readj'  on  Saturday  to  take  the  part,  in  case  Madame  Pous- 
sard  was  not  then  recovered  so  far  as  to  be  ready  to  perform.  If  it 
should  turn  out  that  this  labor  was  thrown  away.  Miss  Lewis  was  to 
have  a  douceur  for  her  trouble.  If  Miss  Lewis  was  called  on  to  per- 
form, she  was  to  be  engaged  at  15Z.  a  week  up  to  the  25th  of  December, 
if  the  piece  ran  so  long.  Madame  Poussard  continued  in  bed  and  ill, 
and  unable  to  attend  either  the  subsequent  rehearsals  or  the  first  night 
of  the  performance  on  the  Saturday,  and  Miss  Lewis's  engagement 
became  absolute,  and  she  performed  the  part  on  Saturday,  Monday, 
Tuesday,  Wednesday,  and  up  to  the  close  of  her  engagement,  the  25th 
of  December.  The  piece  proved  a  success,  and  in  fact  ran  for  more 
than  three  months. 

On  Thursday,  the  4th  of  December,  Madame  Poussard,  having 
recovered,  offered  to  take  her  place,  but  was  refused,  and  for  this 
refusal  the  action  was  brought. 

On  the  2d  of  January  Madame  Poussard  left  England. 

My  brother  Field,  at  the  trial,  expressed  his  opinion  that  the  failure 
of  Madame  Poussard  to  be  ready  to  perform,  under  the  circumstances, 
went  so  much  to  the  root  of  the  consideration  as  to  discharge  the  de- 
fendants, and  that  he  should  therefore  enter  judgment  for  the  defend- 
ants ;  but  he  asked  the  jury  five  questions. 

The  first  three  related  to  the  supposed  rescission  and  waiver.  The 
other  questions  were  in  writing  and  were  :  4.  Whether  the  non-attend- 
ance on  the  night  of  the  opening  was  of  such  material  consequence  to 
the  defendants  as  to  entitle  them  to  rescind  the  contract?  To  which 
the  jury  said,  "  No."  And,  5,  Was  it  of  such  consequence  as  to  ren- 
der it  reasonable  for  the  defendants  to  emploj-  another  artiste,  and 
whether  the  engagement  of  Miss  Lewis,  as  made,  was  reasonable?  To 
which  the  jury  said,  "  Yes.''  Lastly,  he  left  the  question  of  damages, 
which  the  jury  assessed  at  83^. 

On  these  answers  he  reserved  leave  to  the  plaintiff  to  move  to  enter 
judgment  for  83Z. 

A  cross  rule  was  obtained  on  the  ground  that  the  verdict  was  against 
evidence  and  that  the  damages  were  excessive. 

We  think  that,  from  the  nature  of  the  engagement  to  take  a  leading, 
and,  indeed,  the  principal,  female  part  (for  the  prima  donna  sang  her 
part  in  male  costume  as  the  Prince  de  Conti)  in  a  new  opera  which  (as 
appears  from  the  terms  of  the  engagement)  it  was  known  might  run  for 
a  longer  or  shorter  time,  and  so  be  a  profitable  or  losing  concern  to  the 
defendants,  we  can,  without  the  aid  of  the  jury,  see  that  it  must  have 
been  of  great  importance  to  the  defendants  that  the  piece  should  start 
well,  and  consequently  that  the  failure  of  the  plaintifl''s  wife  to  be  able 

38 


694  POUSSAED    V.    SPIEKS.  [CHAP.   lU. 

to  perform  on  the  opening  and  early  performances  was  a  very  serious 
detriment  to  them. 

This  inabihty  having  been  occasioned  by  sickness  was  not  any  breach 
of  contract  by  the  plaintiff,  and  no  action  can  lie  against  him  for  the 
failure  thus  occasioned.  But  the  damage  to  the  defendants  and  the 
consequent  failure  of  consideration  is  just  as  great  as  if  it  had  been, 
occasioned  by  the  plaintiff's  fault,  instead  of  by  his  wife's  misfortune. 
The  analogy  is  complete  between  this  case  and  that  of  a  charter-party 
in  the  ordinary  terms,  where  the  ship  is  to  proceed  in  ballast  (the  act 
of  God,  &c.,  excepted)  to  a  port,  and  there  load  a  cargo.  If  the  delay 
is  occasioned  bj''  excepted  perils,  the  shipowner  is  excused.  But  if  it 
is  so  great  as  to  go  to  the  root  of  the  matter,  it  frees  the  charterer  from 
his  obligation  to  furnish  a  cargo:  see  per  Bramwell,  B.,  delivering  the 
judgment  of  the  majority  of  the  Court  of  Exchequer  Chamber  in  Jack- 
son V.  Union  Marine  Insurance  Co.^ 

And  we  think  that  the  question,  whether  the  failure  of  a  skilled  and 
capable  artiste  to  perform  in  a  new  piece  through  serious  illness  is  so 
important  as  to  go  to  the  root  of  the  consideration,  must  to  some  extent 
depend  on  the  evidence ;  and  is  a  mixed  question  of  law  and  fact. 
Theoreticallj',  the  facts  should  be  left  to  and  found  separately  by  the 
jury,  it  being  for  the  judge  or  the  Court  to  say  whether  they,  being  so 
found,  show  a  breach  of  a  condition  precedent  or  not.  But  this  course 
is  often  (if  not  generall})  impracticable  ;  and  if  we  can  see  that  the 
proper  facts  have  been  found,  we  should  act  on  these  without  regard  to 
the  form  of  the  questions. 

Now,  in  the  present  case,  we  must  consider  what  were  the  courses 
open  to  the  defendants  under  the  circumstances.  They  might,  it  was 
said  on  the  argument  before  us  (though  not  on  the  trial) ,  have  post- 
poned the  bringing  out  of  the  piece  till  the  recover_v  of  Madame  Pous- 
sard,  and  if  her  illness  had  been  a  temporarj'  hoarseness  incapacitating 
her  from  singing  on  the  Saturdaj',  but  sure  to  be  removed  by  the  Mon- 
day, that  might  ha\'e  been  a  proper  course  to  pursue.  But  the  illness 
here  was  a  serious  one,  of  uncertain  duration,  and  if  the  plaintiff  had  at 
the  trial  suggested  that  this  was  the  proper  course,  it  would,  no  doubt, 
have  been  shown  that  it  would  have  been  a  ruinous  course  ;  and  that  it 
would  have  been  much  better  to  have  abandoned  the  piece  altogether 
than  to  have  postponed  it  from  day  to  day  for  an  uncertain  time,  during 
which  the  theatre  would  have  been  a  heavy  loss. 

The  remaining  alternatives  were  to  employ  a  temporary  substitute 
until  such  time  as  the  plaintiff's  wife  should  recover  ;  and  if  a  tempo- 
rary substitute  capable  of  performing  the  part  adequately  could  have 
been  obtained  upon  such  a  precarious  engagement  on  any  reasonable 
terms,  that  would  have  been  a  right  course  to  pursue  ;  but  if  no  sub- 
stitute capable  of  performing  the  part  adequatelj'  could  be  obtained, 
except  on  the  terms  that  she  should  be  permanently  engaged  at  higher 

^  Law  Rep.  10  C.  P.  at  p.  141. 
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paj'  than  the  plaintiff's  wife,  in  our  opinion  it  follows,  as  a  matter  of 
law,  that  the  failure  on  the  plaintiff's  part  went  to  the  root  of  the 
matter  and  discharged  the  defendants. 

"We  think,  therefore,  that  the  fifth  question  put  to  the  jury,  and 
answered  by  them  in  favor  of  the  defendants,  does  find  all  the  facts 
necessary  to  enable  us  to  decide  as  a  matter  of  law  that  the  defendants 
are  discharged. 

The  fourth  question  is,  no  doubt,  found  by  the  jury  for  the  plaintiff; 
but  we  think  in  finding  it  they  must  have  made  a  mistake  in  law  as  to 
what  was  a  sufficient  failure  of  consideration  to  set  the  defendants  at 
liberty,  which  was  not  a  question  for  them. 

This  view  taken  by  us  renders  it  unnecessary  to  decide  any  thing  on 
the  cross  rule  for  a  new  trial. 

The  motion  must  be  refused  with  costs. 

Motion  refused  with  costs 


TULLY  V.   HOWLING. 
In  the  High  Court  op  Justice,  June  2,  1875. 

In  the  Court  of  Appeal,  November    15,  16,   1876  ;    Jajtoaet   22, 

1877. 

[Reported  in  2  Queen's  Bench  Division,  182.] 

A  OHAETEK-PAETT  Or  agreement  was,  on  the  4th  of  March,  1875, 
made  between  C.  Tull}^  the  plaintiff,  and  L.  W.  Howling,  the  defend- 
ant, the  material  part  of  which  was  as  follows  :  — 

It  is  this  day  mutually  agreed  between  L.  W.  Howling,  Esq. ,  owner  of  the 
ship  or  vessel  called  the  Conquest,  of  London,  of  the  burthen  of  187  tons  reg- 
ister admeasurement,  or  thereabouts,  whereof  William  Sanson  is  master,  now 
in  Sunderland,  bound  to  London,  and  Messrs.  Chas.  Tully  &  Co.,  merchants, 
and  freighters  of  the  said  ship,  for  twelve  months,  for  as  many  consecutive 
voyages  as  the  said  ship  can  enter  upon  after  completion  of  the  present  voyage 
at  and  from  Sunderland  to  London;  that,  the  said  ship  being  tight,  staunch, 
and  sti-ong,  and  every  way  fitted  for  the  voyage,  the  said  master,  with  the  said 
ship,  shall,  with  the  first  opportunity,  load  a  full  and  complete  cargo  of  coals 
in  river  or  dock,  at  an  approved  berth,  drops,  or  staiths,  and  being  so  laden 
shall  therewith  proceed  to  London,  or  so  near  thereto  as  she  can  safely  get,  and 
deliver  the  same  to  the  order  of  the  said  freighters  or  their  assigns,  he  or  they 
paying  freight  for  the  same  at  the  rate  of  7s.  per  ton. 

After  the  voj^age  was  completed,  and  when  the  plaintiff  was  ready  to 
load  the  ship,  she  was,  by  order  of  the  Board  of  Trade,  detained  as 
unseaworthy.  The  plaintiff  refused  to  take  the  ship.  The  necessary 
repairs  were  not  finished  until  more  than  two  months  after  the  voyage 
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was  completed.  The  plaintifl"  had  brought  an  action  against  the  defend- 
ant for  a  debt  of  301.  The  defendant,  admitting  the  debt  of  30/.,  set 
up  a  counter-claim  for  damages  for  not  taking  the  ship,  freights  having 
in  the  mean  time  fallen. 

The  fact«  and  dates  are  stated  in  detail  in  the  judgment  in  the  Court 
of  Appeal. 

At  the  trial  a  verdict  was  given  for  the  defendant,  damages,  122?., 
from  which  the  30/.  was  to  be  deducted,  leave  being  reserved  to  the 
plaintitf  to  move  for  judgment  for  30/. 

The  plaintiff  moved  accordingly  in  the  Queen's  Bench  Division. 

June  2,  1875.      Waddy,  Q.  C,  and  Orompton,  for  the  plaintiff. 

E.  E.  Webster,  for  the  defendant. 

The  arguments  were  the  same  as  on  the  appeal,  and,  in  addition,  the 
following  cases  were  cited :  McAndrew  v.  Chappie,  Tarrabochia  v. 
Hickie,  Simpson  v.  Crippin. 

CocKBUKN,  C.  J.  This  case  seems  to  my  mind  perfectly  clear.  The 
cases  cited  bj'  Mr.  "Webster  have  no  application ;  they  were  not  cases 
in  which  the  contract  was  one  that  had  reference  to  a  given  time  or  to 
the  use  of  the  ship  for  a  given  time,  and  that  is  the  essence  of  the  pres- 
ent contract.  The  plaintiff  says  :  "I  want  a  vessel  for  twelve  months 
from  a  given  date,"  or,  if  you  please,  "  from  the  termination  of  a  given 
voj-age."  I  think  it  is  a  matter  of  doubt  which  of  those  two  is  the 
right  construction  of  the  contract ;  but  taking  it  either  way,  what  it 
comes  to  is  this.  The  bargain  is  that  the  plaintiff  is  to  have  the  use  of 
the  ship  for  twelve  months,  but  the  defendant  is  not  in  a  position  to  give 
him  the  ship  for  twelve  months  from  the  dat^from  which  it  was  agreed 
the  term  should  begin,  whether  it  was  a  given  date  or  the  termination 
of  a  given  voj'age.  He  is  not  in  a  position  to  give  him  the  use  of  the 
vessel,  because  she  is  in  such  a  state  that  neither  the  owner  nor  the 
charterer  would  be  justified  in  sending  her  to  sea,  and  the  defendant 
admits  that  to  be  the  case,  for  he  takes  upon  himself  to  repair  the  ves- 
sel. Bj-  the  fact  of  his  taking  the  vessel  back  on  his  own  hands  to 
repair,  he  makes  it  impossible  for  him  to  perform  his  part  of  the  con- 
tract, which  is,  that  the  charterer  shall  have  the  use  of  the  vessel  for 
twelve  months  from  a  given  period.  Therefore,  the  result  is,  that  if 
the  charterer  is  to  take  the  vessel  at  aU,  he  must  take  her,  not  for 
twelve  months,  but  for  twelve  months  less  two  months.  Therefore,  it 
cannot  be  said  that  there  was  not  a  substantial  deviation  from  the  con- 
tract. T  am  of  opinion  that,  under  the  circumstances,  the  plaintiff  was 
perfectly  justified  in  saj'ing,  "  What  I  bargained  for  was  the  use  of  the 
ship  for  a  consecutive  series  of  voj'ages ;  you  cannot  give  me  that,  and 
I  am  not  bound  to  go  into  the  market  to  get  some  other  ship  and  make 
some  other  bargain,  which  may  be  advantageous  or  disadvantageous  to 
me."  I  think  these  facts  distinguish  the  case  from  those  cited  hy  ]Mr. 
"Webster,  in  none  of  which  was  time  of  the  essence  of  the  contract. 

Mellok,  J.  I  am  of  the  same  opinion.  I  thinlt  there  is  nothing  in 
the  contract  to  show  that  the  time  might  be  divided  into  months.     The 
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contract  which  was  contemplated  was  a  contract  for  twelve  months. 
During  a  substantial  part  of  the  twelve  months,  quite  suflieient  to  frus- 
trate the  object  of  the  contract,  there  was  an  inabiEty  to  comply  with 
the  bargain  which  had  been  come  to  between  the  plaintiff  and  the  defend- 
ant. Under  these  circumstances,  I  cannot  entertain  any  doubt  that  it 
was  such  a  failure  as  to  entitle  the  plaintiff  to  say,  "  I  will  end  the  con- 
tract and  find  some  other  means  of  carrjdng  out  my  object." 

Lush,  J.  I  am  of  the  same  opinion.  The  bargain  was  a  bargain  for 
the  use  of  a  ship  for  twelve  months,  and  the  owner  was  not,  at  the 
time  when  the  contract  began  to  run,  enabled  to  give  the  charterer  that 
use,  and  was  unable  to  give  it  for  two  months  afterwards.  In  my  opin- 
ion, under  those  circumstances,  the  charterer  maj^,  if  he  pleases,  repu- 
diate the  contract,  because  he  contracts  for  twelve  months'  service,  and 
he  is  not  bound  to  take  ten  months'  service.  The  cases  cited  by  Mr. 
"Webster  stand  on  an  entirelj'  different  footing.  All  those  were  cases 
of  voyage  charters.  Where  a  ship  is  chartered  for  a  voyage  without 
any  definite  period  for  the  commencement  of  the  voj-age,  and  a  delay 
takes  place,  the  question  is,  whether  that  delay  is  so  great  as  to  H'ustrate 
the  object  for  which  the  charterer  entered  into  the  charter-partj'.  Here 
it  is  not  so.  The  plaintiflF  cannot  have  the  services  of  the  ship  he  con- 
tracted for  during  twelve  months,  and  the  question  is  to  be  determined 
upon  the  construction  of  the  contract  itself  Here  he  bargained  to  have 
the  services  of  the  ship  for  twelve  months  from  the  time  when  she  should 
return  from  the  voyage  from  Sunderland  to  London,  which  she  was 
about  to  commence,  and  she  had  returned  from  the  voyage  on  the  23d 
of  March.  Then  the  time  began  to  run  for  which  he  stipulated  to  have 
the  services  of  the  ship.  It  is  then  discovered  that  the  ship  is  in  such 
a  state  that  the  owner  is  not  able  to  take  her  to  sea.  Then  the  order 
came  from  the  Board  of  Trade,  and  it  takes  two  months  to  repair  her. 
After  that  time  the  shipowner  says,  "You  are  bound  to  take  her  for 
the  rest  of  the  time."  But  I  apprehend  that  on  no  principle  could  he 
say  that.  This  is  entirelj^  different  from  a  case  of  a  voyage-charter, 
where  the  only  question  is,  whether  the  delay  is  so  great  as  to  make  it 
useless  to  prosecute  the  voyage  to  its  intended  end.  I  cannot  say  that 
I  have  the  slightest  doubt  upon  the  point ;  therefore  the  judgment  for 
the  defendant  must  be  set  aside,  and  the  judgment  entered  for  the 
plaintiff.  Judgment  for  the  plaintiff'. 

The  defendant  appealed. 

Nov.  15  &  16,  1876.  Philhrick,  Q.  0.,  and  H.  E.  Webster,  for  the 
defendant.  No  doubt  if  there  had  been  nothing  to  prevent  it  the  year 
would  have  begun  on  the  9th  of  April ;  but  there  is  no  condition  prece- 
dent that  the  ship  shall  be  ready  at  the  appointed  time,  and  the  only 
question  is,  whether  the  objects  of  the  charterer  were  frustrated  by  the 
delay ;  if  not,  he  cannot  throw  up  the  charter,  and  can  only  recover 
damages.     Here  he  was  not  able  to  get  a  cargo  for  the  ship  at  the  time, 


698  TULLY   V.   HOWLING.  [CHAP.   IH. 

and  was  obliged,  after  some  delay,  to  procure  a  cargo  of  his  own.  He 
might  have  taken  up  another  ship  if  he  had  really  wanted  one.  It  is 
not  suggested  that  the  ship  would  not  be  ready  in  a  short  time.  The 
charter  was  not  to  begin  to  run  until  she  came  back  from  London.  Sup- 
pose that  she  had  been  detained  there.  Or,  suppose  she  had,  after  the 
first  voyage,  been  detained.  There  is  in  a  time-charter  no  wai-ranty. 
Havelock  v.  Geddes.  The  truth  is,  no  doubt,  that  the  market  fell,  and 
the  plaintiff  was  glad  to  throw  up  the  charter.  The  rule  is  laid  down  in 
Dimech  v.  Corlett  ^  and  Behn  v.  Burness.  If  they  had  agreed  that  she 
was  to  be  ready  on  a  given  day,  it  might  make  a  difference,  as  then 
time  might  be  of  the  essence  of  the  contract.  Jackson  v.  Union  Ma- 
rine Insurance  Co.^  shows  the  rule,  and,  though  it  relates  to  a  voyage- 
charter,  that  makes  no  difference.  The  plaintiff  might  have  had  a  fuL 
year  from  the  time  when  the  ship  was  ready.  He  was  to  have  the  ship 
for  a  year,  and  that  was  the  meaning  of  the  contract. 

Grompton  {Waddy,  Q.  0.,  with  him) ,  for  the  plaintiff.  The  defend- 
ant was  bound  within  a  reasonable  time  after  the  arrival  of  the  vesse. 
to  tender  her  fit  for  the  cargo.  A  few  days'  delay  might  not  have  sig- 
nified, but  this  was  indefinite.  How  long  was  the  plaintiff  to  wait? 
Six  months  or  nine  months,  and  then  have  her  for  the  rest  of  the  year 
only?  This  is  not  a  question  of  seaworthiness,  for  the  vessel  could  not 
start  at  all.  "Was  the  plaintiff  to  look  for  another  ship,  and  then  at  the 
expiration  of  the  first  voyage,  if  she  was  not  ready,  look  for  another, 
and  so  on?  If  once  the  charter  had  been  acted  on,  the  case  would  be 
different,  and  it  would  be  a  question  of  damages  ;  but  here  the  contract 
has  altogether  failed.    Bradford  v.  Williams. 

Webster,  in  reply,  cited  Eankin  v.  Potter.'  Our.  adv.  vult. 

Jan.  22.  The  judgment  of  Kelly,  C.B.,  Mellish,  L.  J.,  and  Amph- 
lett,  J.  A.,  was  delivered  hj 

Mellish,  L.  J.  This  was  an  appeal  from  a  judgment  of  the  Queen's 
Bench  Division,  ordering  a  verdict,  which  at  the  trial  had  been  entered 
for  the  defendant  on  a  counter-claim  for  92L,  to  be  entered  for  the 
plaintiff  for  30/.,  pursuant  to  leave  reserved.  The  defendant  admitted 
that  he  owed  the  plaintiff  the  30?.,  and  the  only  question  in  the  cause 
was,  whether  the  defendant,  under  the  circumstances  proved  at  the 
trial,  was  entitled  to  succeed  on  a  counter-claim  by  which  he  sought  to 
recover  damages  from  the  plaintiff  on  account  of  the  plaintiff  having 
refused  to  perform  a  charter-partj^  he  had  entered  into  with  the  defend- 
ant. By  this  charter-partj',  it  was  agreed  that  the  defendant's  vessel, 
the  Conquest,  then  in  the  port  of  Sunderland,  9,nd  bound  for  London, 
should  be  chartered  to  the  plaintiff  for  twelve  months  for  as  many  con- 
secuti\'e  vo3-ages  between  Sunderland  and  London  as  the  said  ship 
could  enter  upon  after  the  completion  of  the  then  present  voj-age.  The 
Conquest  duly  completed  her  then  present  voj-age,  and  in  March,  1875, 

1  12  Moo.  P.  C.  199,  2  Law  Rep.  8  C.  P.  572 

8  Law  Rep.  6  H.  L.  83. 
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returned  to  Sunderland.  On  the  8th  of  April  the  defendant  gave  notice 
to  the  plaintiff  that  on  the  9th  of  April  the  Conquest  would  be  ready  to 
receive  her  cargo,  and  it  was  admitted  in  the  argument  before  us  that 
the  j-ear  for  which  the  Conquest  was  chartered  began  to  run  on  the  9th 
of  April.  The  plaintiff  endeavored  to  procure  a  cargo  for  the  Conquest, 
but  for  some  time  he  was  unable  to  procure  one.  He  then  determined 
to  load  the  Conquest  on  his  own  account,  and  on  the  20th  of  April  gave 
notice  to  the  master  that  he  Was  ready  to  load.  Before,  however,  any 
cargo  was  actually  loaded,  the  officer  of  the  Board  of  Trade  objected  to 
the  vessel  taking  any  cargo  on  board  on  account  of  her  being  unsea- 
worthy,  and  on  the  7th  of  May,  a  formal  order  was  issued,  detaining  the 
Conquest  until  she  was  repaired.  Thereupon,  the  plaintiff,  on  the  9th 
of  Maj-,  not  being  able  to  get  the  vessel,  gave  notice  to  the  defendant 
that  he  rescinded  the  charter.  The  defendant  proceeded  without  delay 
to  repair  the  Conquest,  and  by  the  17th  of  June  she  was  repaired  and 
ready  to  receive  cargo,  but  the  plaintiff  refused  to  load  her. 

Under  these  circumstances  it  has  been  held  by  the  Queen's  Bench  Di- 
vision that  the  plaintiff  was  justified  in  rescinding  the  charter,  and  in 
refusing  to  load  the  Conquest,  and  we  are  of  opinion  that  their  judgment 
ought  to  be  affirmed.  It  was  admitted  on  the  argument  before  us  that 
the  year  for  which  the  Conquest  was  chartered  commenced  on  the  9th 
of  April,  and  that  the  Conquest  was  not  reallj-  ready  to  receive  cargo, 
so  that  the  plaintiff  could  have  had  the  use  of  her,  until  the  17th  of 
June  ;  and  therefore  the  questions  simply  are,  whether  a  person  who  has 
agreed  to  charter  a  vessel  for  twelve  months,  commencing  from  the  9th 
of  April,  is  bound  to  wait  until  the  17th  of  June  before  he  obtains  pos- 
session of  the  vessel,  and  whether  he  is  then  bound  to  take  her  for  a 
period  of  less  than  ten  months?  In  other  words,  in  a  charter  for  a 
stipulated  time,  is  the  time  of  the  essence  of  the  contract,  or  is  the  char- 
terer bound  to  take  the  vessel  for  a  time  substantial!}'  different  from  the 
time  specified  in  the  charter?  We  are  of  opinion  that  as  in  a  charter 
for  a  voyage  the  specified  voyage  would  be  of  the  essence  of  the  con- 
tract, and  the  charterer,  if  he  could  not  have  the  use  of  the  vessel  for 
the  specified  voyage,  would  not  be  bound  to  take  her  for  any  other 
voyage,  so  in  a  charter  for  time,  if  the  charterer  cannot  have  the  vessel 
for  the  specified  time,  he  is  not  bound  to  take  the  vessel  for  a  shorter 
time  or  a  substantially  different  time,  and  if  he  cannot  get  the  vessel  for 
the  specified  time  he  may  throw  up  the  charter.  In  all  contracts  which 
are  to  b'e  mutually  performed  the  party  who  claims  performance  must 
be  ready  to  perfoim  his  part  of  the  contract,  and  cannot  compel  the  op- 
posite party  to  take  something  substantially  different  from  that  which 
was  contracted  to  be  given.  If  there  is  an  agreement  to  sell  100 
quarters  of  wheat,  the  purchaser  is  not  bound  to  accept  90  quarters, 
though  the  price  of  wheat  has  fallen,  and  it  is  for  his  advantage  to  have 
the  smaller  quantity.  He  can  say,  "  I  never  agreed  to  buy  a  quantity 
of  90  quarters,  and  therefore  I  will  not  take  them."  So  in  the  present 
case  the  plaintiff  can  say,  "  I  never  agreed  to  charter  the  Conquest  from 
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the  17th  of  June,  1875,  to  the  9th  of  April,  1876,  and  therefore  I  will 
not  take  her  for  that  period."  Several  cases  were  referred  to,  but  the 
onlj-  case  which  related  to  time  charters  was  Havelock  v.  Geddes. 
In  that  case,  however,  it  was  admitted  on  the  pleadings,  as  is  repeat- 
edlj'  pointed  out  by  Lord  EUenborough  in  his  judgment,  that  the  char- 
terer had  had  the  use  of  the  ship,  and  that  the  action  was  brought  to 
recover  freight  actuallj^  earned,  and  under  those  circumstances  the 
Court  no  doubt  held  that  it  was  no  defence  that  the  ship  had  not  been 
repaired  in  due  time  before  the  commencement  of  the  charter ;  but  it 
was  not  held  that  a  charterer  who  has  chartered  a  vessel  for  twelve 
months  is  bound  to  accept  the  use  of  the  vessel  for  a  substautiall}-  differ 
ent  period,  nor  is  an}'  opinion  expressed  to  that  effect.  The  other  cases 
which  were  cited  seem  to  us  to  have  no  bearing  on  the  subject. 

Brett,  J.  I  agree  ;  not  on  the  ground  that  there  is  in  such  a  charter 
a  warranty  that  the  ship  should  be  seaworth}-  on  the  day  when  the  char 
ter  is  to  commence,  with  a  right  to  reject  the  ship  if  the  warrant}'  is  not 
complied  with,  nor  on  the  principle  that  time  was  of  the  essence  of  the 
contract,  but  on  the  ground  that,  under  the  circumstances  proved  at  the 
trial,  the  jury  might,  and  indeed  should,  in  reason,  have  found  that  the 
ship  was  not  fit  for  the  purpose  for  which  she  was  chartered,  and  could 
not  be  made  fit  within  any  time  which  would  not  have  frustrated  the  ob- 
ject of  the  adventure.  Judgment  affirmed. 


CUNNINGHAM  and  Anothek  v.  MOKRELL. 

Stjpeemb  Coukt  of  New  York,  Mat  Term,  1813. 

[Reported  in  10  Johnson,  203.] 

J.  Duek,  for  the  plaintiffs,  moved  to  set  aside  the  report  of  the 
referees  in  this  cause.  It  was  an  action  of  covenant.  Articles  of 
agreement  were  entered  into  between  the  parties,  relative  to  making  a 
turnpike  road.  The  material  covenant  was  as  follows  :  "  The  part}' of 
the  first  part  agrees  to  pay  to  the  party  of  the  second  part,  for  complet- 
ing the  whole  of  the  aforesaid  enumerated  articles  of  covenant  and 
agreement,  the  sum  of  $6,000,  to  be  paid  on  or  before  the  20th  Oc- 
tober, 1810,  in  instalments  as  the  work  progresses,  in  cash  and 
stock  of  the  said  compan}',  in  the  form  and  manner  hereafter  described, 
to  wit,  1.  The  said  party  of  the  first  part  is  to  assign  over  to  the  said 
party  of  the  second  part  the  whole  of  the  subscription  books,  which 
contain  the  number  of  shares  of  stock  sold  and  the  names  of  the  per- 
sons to  whom  sold  :  likewise  to  furnish  the  said  part}'  of  the  second  part 
with  a  proper  power  of  attorney  to  collect  the  money  due,  at  all  times, 
from  the  stockholders,  on  such  stock  as  they  may  have  subscribed  for." 

On  the  hearing  of  the  cause  before  the  referees,  it  was  admitted  that 
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the  plaintiffs  had  entered  on  the  performance  of  the  work  mentioned  in 
the  articles  of  agreement ;  and  also  that  the  defendant,  before  the  20th 
October,  1810,  paid  a  part  of  the  sum  mentioned  in  the  articles.  The 
defendant  then  insisted  that  the  plaintiffs  were  bound  to  show  the  com- 
pletion of  the  whole  work  mentioned  in  the  agreement,  or  of  some  part 
thereof ;  and  that  under  the  true  construction  of  the  agreement,  they 
were  onlj'  entitled  to  recover  in  proportion  to  the  work  actually  done  : 
and  the  referees  being  of  that  opinion,  and  the  plaintiffs  refusing  to 
produce  any  further  proof,  the  referees  reported  that  nothing  was  due 
from  the  defendant  to  the  plaintiffs. 

Diier  relied  on  the  cases  of  Sears  v.  Fowler  and  Havens  v.  Bush 
(2  Johns.  Rep.  272,  387) ,  as  in  point,  and  conclusive  in  this  case,  to 
show  that  the  decision  of  the  referees  was  erroneous. 

Fisk,  contra,  cited  1  Saund.  319,  n.  3  ;  12  Mod.  455  ;  1  Ld.  Eaym. 
662  ;  Year  Books,  48  Edw.  III.,  2,  3. 

Kent,  C.  J.,  deUvered  the  opinion  of  the  Court.  We  cannot  dis- 
tinguish this  case,  so  as  to  take  it  out  of  the  operation  of  the  cases  of 
Sears  v.  Fowler  and  Havens  v.  Bush  (2  Johns.  Eep.  272,  387).  Those 
cases  were  governed  by  the  English  decision  in  Terry  v.  Duntze,  2 
H.  Bl.  389,  but  from  a  more  full  consideration  of  the  subject,  we  are 
now  led  to  believe  that  the  Court  of  C.  B.  carried  too  far  the  principle 
of  mutual  and  independent  covenants.  It  is  true,  that  if  by  the  terms 
of  the  contract  the  money  is  to  be  paid  by  a  day  certain,  and  which  is  to 
happen  before  the  performance  of  the  service,  or  b}'  a  daj'  certain,  and 
there  is  no  day  certain  for  the  performance,  the  performance  is  not  a 
condition  precedent ;  and  the  party  may  sue  for  the  monej-,  without 
averring  or  showing  performance.  This  is  what  was  said  by  Lord  Holt 
in  the  case  of  Thorpe  v.  Thorpe,  12  Mod.  455,  1  Ld.  Raj-m.  662  ;  and 
he  went  no  further  with  the  doctrine  of  mutual  covenants.  Where  it 
would  be  repugnant  to  the  contract  to  make  the  service  a  condition 
precedent,  the  parties,  he  observes,  are  left  to  mutual  remedies,  on 
which,  by  the  express  words  of  the  agreement,  they  have  depended. 
The  cases  which  he  cites  of  Pool  v.  Tolcelser,  48  Edw.  III.,  2,  3,  and 
Pordage  v.  Cole,  1  Saund.  319,  are  to  this  effect ;  and  in  both  of  them 
the  entire  consideration  was  to  be  paid_by  a  fixed  time,  and  which  might 
precede  the  service.  Lord  Holt  further  said  in  that  case,  "  what  is  the 
reason  that  mutual  promises  shall  bear  an  action  without  performance  ? 
One's  bargain  is  to  be  performed  according  as  he  makes  it.  If  he  makes 
a  bargain,  and  reUes  on  the  other's  covenant  or  promise  to  have  what 
he  would  have  done  to  him,  it  is  his  own  fault.  If  the  agreement  be 
that  A.  shall  have  the  horse  of  B.,  and  A.  agree  that  B.  shall  have  his 
money,  they  may  make  it  so  ;  and  there  needs  no  averment  of  perform- 
ance to  maintain  an  action  on  either  side  ;  but  if  it  appear  by  the  agree- 
ment that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be 
done  to  him  performed  before  his  doing  what  he  undertakes  of  his  side, 
it  must  then  be  averred." 

After  this  rational  explanation  of  the  rule,  we  cannot  but  thin!i  that  it 
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was  misapplied  or  carried  to  an  unreasonable  length  in  Terry  v.  Duntze. 
The  covenant  in  that  case  was  that  the  plaintiff  should  finish  the  build- 
ing by  a  given  day,  and  the  defendant  was  to  pay  the  consideration  by 
instalments  as  the  building  should  proceed,  and  according  to  a  certain 
and  specified  state  of  advancement,  and  the  remaining  part  of  the 
consideration  when  the  building  should  be  completed.  But  because 
two  several  sums  of  money  were  to  be  paid  before  the  whole  was  per- 
formed, and  when  only  a  part  of  the  service  was  performed,  the  Court 
held  the  covenants  independent,  and,  as  we  understand  the  case  and 
as  the  reporter  understood  it,  that  the  plaintiff  might  maintain  his 
action  for  the  entire  consideration  without  any  averment  of  perform- 
ance. This  was  contrary  to  the  plain  understanding  of  the  parties,  and 
was  not  warranted  by  any  of  the  cases  referred  to.  It  was  sufficient 
for  the  plaintiff  to  have  shown  the  advance  of  the  building  as  stipulated 
to  have  entitled  him  to  the  instalment  then  to  be  paid,  but  to  have  en- 
titled himself  to  the  last  instalment,  he  was  bound  to  aver  and  show  a 
completion  of  the  contract.  The  good  sense  and  justice  of  the  case,  as 
it  appears  to  us,  required  this  construction,  and  the  meaning  of  the 
parties  could  not  have  been  mistaken.  The  error  in  that  case,  and  in 
the  two  cases  in  this  Court  which  followed  it,  consisted  in  holding  the 
covenants  to  be  independent  throughout,  because  a  part  of  the  con- 
sideration money  was  to  be  paid  before  the  entire  service  was  to  be 
performed.  This  might  have  been  the  case  if  the  contract  in  all 
those  cases  had  not  provided  that  a  certain  part  of  the  consideration 
was  to  be  paid  on  the  completion  of  the  service,  and  which  rendered 
the  service,  pro  tarito,  a  condition  precedent.  There  is  nothing  un- 
reasonable nor  unusual  in  such  an  agi-eement.  It  has  been  the  constant 
language  of  the  English  Courts,  that  the  dependence  or  independence 
of  covenants  depended  on  the  good  sense  and  meaning  of  the  con- 
tract. "  Their  precedency,"  said  Lord  Mansfield,  "  must  depend  on  the 
order  of  time  in  which  the  intent  of  the  transaction  requires  their 
performance."  A  mechanic  generally  stands  in  need  of  advances,  from 
time  to  time,  in  aiding  him  to  procure  materials  to  carry  on  his  work, 
and  the  emplo3'er,  if  prudent,  will  geuerallj-  reserve  a  considerable  pay- 
ment until  the  work  be  completed,  and  to  depend  on  such  completion. 
But  if  all  these  paj'ments  can  be  demanded  without  performance,  merely 
because  a  part  of  them  were  to  be  made  as  the  work  advanced,  it  would 
be  making  the  intention  of  the  parties  subservient  to  technical  rules. 
The  parties  have  an  undoubted  right,  if  the}-  please,  to  make  their  cov- 
enants dependent  or  independent  throughout,  or  to  make  the  covenants 
independent  as  to  one  payment,  and  dependent  as  to  another.  They 
have  a  right  to  mould  their  contracts  so  as  to  suit  their  mutual  con- 
venience and  interests,  and  when  the  courts  can  ascertain  their  mean- 
ing, they  are  so  to  construe  the  contract  as  to  give  etl'ect  to  that  meaning, 
provided  the  purpose  be  lawful.  For  these  reasons  I  apprehend  that 
we  have  j'ielded  with  too  much  deference  to  the  decision  in  Terry  v. 
Duntze,  and  did  not  sufficiently  advert  to  the  evil  consequences  of  the 
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doctrine  in  the  extent  there  laid  down.  It  becomes,  then,  our  duty  to 
limit  the  operation  of  that  case,  and  of  the  two  cases  in  this  court 
which  were  founded  upon  it,  so  as  better  to  fulfil  the  intention  of  the 
contract  and  the  justice  of  the  case  ;  and  in  doing  this  we  may  be  per- 
mitted to  consider  it  some  apology  for  those  decisions,  that  we  at  the 
time  reposed  upon  the  authority  of  so  respectable  a  tribunal  as  the 
C.  B. ;  and,  especially,  when  its  decision  was  supported  by  so  distin- 
guished a  judge  as  Buller,  who  was  equally  eminent  for  a  clear  and 
sound  judgment,  and  for  diligent  and  profound  inquiry. 

Having  thus  freed  ourselves  from  undue  embarrassment  in  consider- 
ing the  real  merits  of  this  case,  we  say  that,  as  the  road  was  to  be  com- 
pleted on  or  before  the  20th  of  October,  1810,  and  as  the  defendant 
was  to  pay  therefor  the  sum  of  $6,000  to  be  paid  on  or  before  that 
daj',  in  instalments  as  the  work  progressed,  the  just  construction  of 
the  contract  is  that  if  the  plaintiffs  will  go  for  the  whole  consider- 
ation money,  they  are  bound  to  aver  and  show  a  performance  of  the 
whole  work,  and  if  they  go  for  a  ratable  part  of  the  money,  they  are 
bound  to  show  a  ratable  performance.  The  decision  of  the  referees 
was  accordingly  correct,  and  the  motion  to  set  aside  their  report  ought 
to  be  denied.  Motion  denied. 


GRANT  V.  JOHNSON. 
New  Yokk  Coxiet  of  Appeals,  July  Term,  1851. 

[Reported  in  1  Selden,  247.] 

Covenant  on  articles  of  agreement  for  the  sale  of  land,  between 
the  plaintiff  (Grant)  of  the  first  part,  and  the  defendant  (Johnson)  of 
the  second  part.  "The  party  of  the  first  part,  for  the  consideration 
of  nine  hundred  and  fifty  doUars,  to  be  paid  as  follows,  to  wit,  two 
hundred  doUars  on  the  first  day  of  April  next,  two  hundred  dollars  on 
the  first  of  April,  1847,  the  remainder  in  two  annual  payments  of  equal 
amount,  to  be  paid  on  the  first  of  April  of  the  two  succeeding  years, 
together  with  interest  from  the  first  of  April  next,  agrees  to  sell  to  the 
party  of  the  second  part  a  certain  piece  of  land  lying  in  the  town  of 
Neversink  "  (describing  it) .  "  And  the  party  of  the  first  part  agrees 
to  give  to  the  party  of  the  second  part  the  quiet  and  peaceable  pos- 
session of  said  premises  on  the  first  of  November  next,  with  the 
exception  of  certain  privileges  granted  to  Nicholas  Wakeley,  and 
certain  other  privileges  granted  to  Teunis  Misener,"  &c.  "  And  the 
said  party  of  the  first  part  further  agrees  to  give  to  the  said  party  of 
the  second  part  a  good  and  sufficient  deed  for  the  same  on  the  first 
of  May  next,  if  the  above  conditions  are  complied  with." 

The  agreement  contained  a  further  stipulation,  which  it  is  unneces- 
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sarj'  to  mention,  and  was  executed  under  the  hands  and  seals  of  the 
parties  on  the  twenty-fourth  daj'  of  August,  1845. 

The  declaration  assigned  as  a  breach  the  non-paj-ment  of  the  second 
instalment  of  two  hundred  dollars,  paj'able  on  the  first  of  April,  1847 ; 
but  it  contained  no  averment  of  the  tender  of  a  deed  of  the  premises, 
before,  on,  or  subsequent  to  the  first  day  of  Maj',  1846,  or  a  readiness 
or  willingness  to  execute  one,  in  accordance  with  the  covenant  of  the 
plaintiff. 

The  defendant  interposed  several  pleas,  which,  as  no  question  arose 
upon  them,  it  is  unnecessary  to  mention  more  particularlj". 

At  the  trial  the  plaintiff  proved  the  agreement,  and  rested.  The 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  was 
bound  to  show  the  delivery  or  tender  of  a  deed  before  he  could  recover 
the  second  instalment. 

The  judge  decided  that  the  covenants  were  independent,  and  that 
the  plaintiff  could  recover  without  shewing  either  a  dehvery  or  tender 
of  a  deed.     To  this  decision  the  defendant  excepted. 

It  was  then  admitted  that  the  defendant  had  feceiA-ed  possession  of 
the  premises  according  to  the  contract,  and  had  paid  the  first  instal- 
ment. He  then  offered  to  prove  that  no  deed  of  the  premises  in  ques- 
tion had  been  tendered  to  him  up  to  the  1.5th  of  July,  1846.  The 
Court  rejected  the  evidence  as  not  constituting  a  legal  defence,  and  the 
defendant  excepted.  The  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff  for  the  amount  of  the  second  instalment  and 
interest.  Upon  a  bill  of  exceptions  presenting  the  above  facts,  a  mo- 
tion for  a  new  trial  was  made  before  the  Supreme  Court  in  the  Thu'd 
District,  and  denied.  An  issue  of  law,  arising  upon  a  demurrer  to  the 
rephcation  of  the  plaintiff,  presenting  the  same  question,  had  previously 
been  decided  by  the  same  court  in  favor  of  the  plaintiff.  The  new  trial 
was  denied,  and  the  defendant's  demurrer  overruled,  upon  the  ground 
that  the  covenants  were  independent,  and  that  the  plaintiff  could  recover 
without  averring  or  proving  performance,  or  an  offer  to  perform  the 
covenant  on  his  part.^  From  this  decision  the  defendant  appealed  to 
this  court. 

N.  Hill,  Jim.,  for  appellant. 

S.  Beardsley,  for  respondent. 

Gardiner,  J.  The  question  in  this  case  is,  whether  the  plaintiff  can 
sustain  an  action  for  the  second  instalment  of  the  purchase-money 
secured  by  the  agreement,  without  averring  and  proving  the  delivery, 
or  an  offer  to  deliver  a  deed  of  the  premises. 

The  parties  have  declared  that  certain  pa3-mcnts  were  to  be  made, 
and  certain  acts  performed  by  them  respectively,  at  the  times  specified 
in  the  agreement.  They  must  be  held  to  have  intended  the  perform- 
ance of  these  acts,  when,  and  of  course  in  tlie  order  of  time  indicated 
in  their  covenants.     The  plaintiff  was  to  give  the  defendant  possession 

1  See  6  Barb.  337. 
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on  the  1st  of  November,  1845.  The  performance  of  this  requirement 
preceded  any  thing  to  be  done  by  the  defendant,  and  it  might,  conse- 
quently, have  been  enforced  without  anj''  offer  upon  the  part  of  the 
defendant ;  but  if  no  possession  had  been  given,  the  plaintiff  could  not 
have  recovered  the  two  hundred  dollars  to  be  paid  by  the  vendee  on  the 
1st  of  April,  1846. 

The  possession,  however,  was  given,  and  the  first  two  hundred  dol- 
lars paid,  and  on  the  1st  of  May,  1846,  the  vendee  was  entitled  to  his 
deed,  as  the  thing  next  to  be  done  in  the  order  prescribed  by  the  parties 
in  their  agreement.  It  was  not  executed,  nor  a  willingness  to  execute 
it  either  averred  or  proved.  The  payment  of  the  two  hundred  dollars, 
for  which  the  suit  is  brought,  was  fixed  upon  a  day  subsequent  to  that 
agreed  upon  for  the  delivery  of  the  deed.  The  case  is  therefore  brought 
directly  within  the  letter  and  spirit  of  the  second  rule  suggested  by  Ser- 
jeant Williams,  in  his  note  to  Pordage  v.  Cole,^  that,  "  when  a  day  is 
appointed  for  the  payment  of  money,  &c.,  and  the  daj^  is  to  happen 
after  the  thing  which  is  the  consideration  is  to  be  performed,  no  action 
for  the  money  can  be  sustained  without  averring  performance." 

The  plaintiff  relies  upon  the  third  rule  of  Serjeant  Williams  in  his 
note  to  the  case  above  cited,  that  "where  a  covenant  goes  only  to  a 
part  of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an 
action  may  be  maintained  without  averring  performance."  The  rule 
is  not  free  from  obscurity.  It  was  given  by  Lord  Mansfield  originally 
in  Boone  v.  Eyre.  The  defendants  in  that  suit,  after  having  received  a 
conveyance  of  the  equitj'  of  redemption  of  a  plantation,  and  the  negroes 
upon  it,  when  sued  for  a  part  of  the  consideration,  set  up  a  breach  of  a 
collateral  covenant  on  the  part  of  the  plaintiff,  relating  to  the  title  and 
possession  of  the  negroes,  in  bar  of  the  action.  The  warranty  extended 
both  to  the  estate  and  negroes.^  The  covenant  of  the  plaintiff,  it  will 
be  perceived,  embraced  the  whole  and  every  part  of  the  subject  con- 
vej-ed.  If  the  title  failed  to  a  single  negro,  or  the  defendant  was 
evicted  from  an  acre  of  the  land,  the  covenant  was  intended  to  afford 
redress,  and  enable  a  jury  to  apportion  the  damages  according  to  the 
agreement  of  the  parties.  A  "  breach  of  the  plaintiff's  covenant  might 
be  paid  for  in  damages,"  because  a  failure  of  title  as  to  any  part  of  the 
consideration  could  be  compensated  according  to  the  standard  fixed  by 
the  parties.  In  other  words,  the  consideration  for  the  defendant's 
promise  was  divisible,  and  the  damages  arising  from  a  breach  of  the 
covenant  of  warranty  were  apportioned  to  each  parcel  of  that  consider- 
ation by  the  agreement  itself.  This,  it  is  supposed,  is  what  is  meant 
by  the  expression  above  quoted,  that  the  breach  may  be  paid  for  in 
damages.*  Accordingly  it  is  stated  in  the  note  to  Pordage  v.  Cole, 
that,  "when  the  consideration  for  the  payment  of  the  money  is  entire 
and  indivisible,  so  that  the  money  payable  is  neither  apportioned  by 

1  1  Saund.  320  6.  2  4  Mees.  &  "Welsb.  311.  »  5  Mees.  &  Welsb.  701. 
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the  contract,  nor  capable  of  being  apportioned  by  a  jury,  an  action  is 
not  maintainable." 

The  doctrine  is  thus  stated  in  Chanter  v.  Leese  : '  "  The  party  con- 
tracting to  pajf  his  mone}''  is  under  no  obligation  to  pay  for  a  less 
consideration  than  that  for  which  he  has  stipulated.  If,  indeed,  he 
does  accept  a  partial  performance,  and  to  a  certain  extent  enjoys  the 
benefit  of  that  for  which  he  has  stipulated,  it  may  become  a  question 
whether  he  may  not  be  liable  upon  an  implied  contract  to  pay  for  what 
he  has  had.  And  when  the  consideration  is,  in  its  nature,  capable  of 
being  divided,  and  the  payment  apportioned  bj'  the  terms  of  the  con- 
tract, there  may  be  still  a  right  to  recover  the  portion  due  on  the  origi- 
nal contract."  This  decision  was  affirmed  in  the  Exchequer  Chamber,^ 
in  1839,  and  may  be  considered  as  the  established  doctrine  in  England 
at  that  day. 

The  rule  of  Lord  Mansfield,  according  to  its  original  application,  and 
as  expounded  in  the  decision  above  mentioned,  is  reasonable.  It  brings 
us  back  to  the  contract  to  learn  the  intention  of  the  parties.  Courts 
are  not  required  to  speculate  upon  the  inequality  of  loss  to  the  parties, 
or  to  look  beyond  the  agreement  to  its  performance,  in  order  to  ascer- 
tain its  character  as  suggested  by  some  judges  and  commentators.' 
These  inquiries  are  proper  where  the  question  arises,  whether  the  plain- 
tiff has  any  remedy  for  what  he  has  done,  or  parted  with,  or  whether 
the  defendant  is  not  estopped  by  Ms  acts  subsequent  to  the  agreement 
from  insisting  upon  a  condition  precedent  in  his  favor.  Much  of.  the 
confusion  in  the  books,  it  is  believed,  arises  from  confounding  the  doc- 
trine of  waiver  hy  matters  ex  post  facto  with  a  rule  of  construction  ap- 
plicable to  the  agreement  as  it  came  from  the  hands  of  the  parties. 
Havelock  v.  Geddes.  A  defendant  may  waive  the  performance  by  the 
plaintiflT,  in  case  of  a  covenant  clearly  dependent,  and  thus  render  him- 
self liable  in  some  form  of  action  (Jlitchell  v.  Darthez,"  Lucas  v.  God- 
win),^ but  it  is  only  when  the  consideration  is  divisible,  and  the 
pajTnents  are  apportioned  by  the  agreement  to  the  different  parts  of  the 
consideration,  that  the  covenant  becomes  independent,  and  a  recovery 
can  be  had  upon  the  original  contract  without  averring  performance,  or 
an  excuse  for  non-performance. 

A  covenant,  therefore,  which  goes  only  to  a  part  of  the  consideration, 
is  not  necessarilj'  independent.  Xor  is  it  conclusive  upon  this  point 
that  the  consideration  is  divisible  in  its  own  nature,  or  that  a  part  of  it 
has  been  received  bj'  the  defendant ;  nor  will  the  circumstance  that  one 
or  any  number  of  covenants  in  an  agreement  are  independent,  render 
others  so.  In  Chanter  v.  Leese  the  agreement  was  that  the  defendants 
should  have  the  exclusive  use  and  sale  of  six  different  patents,  and  they 
were  to  pay  400Z.  in  half-yearly  paj'ments,  for  one  of  which  paj-ments 
the  action  was  brought.     The  defence  was  a  failure  of  title  as  to  one  of 

1  4  Mees.  &  Welsb.  311.  2  5  Mees.  &  "Welsh.  701. 
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the  patents.  The  grant  of  the  exclusive  right  was  an  independent  cov- 
enant, which  the  defendants  could  have  enforced  without  any  averment ; 
the  consideration  for  the  undertaking  of  the  defendants  was  divisible  in 
its  own  nature.  The  undertaking  upon  which  the  action  was  brought 
went  only  to  a  part  of  the  consideration  to  be  paid ;  and  the  Court  re- 
marked that,  although  it  had  appeared  affirmatively  that  the  other  five 
patents  had  been  enjoyed  bj'  the  defendants,  the  plaintiff  could  not  have 
recovered  on  the  contract.  Terry  v.  Duntze,  which  was  followed  in  our 
Supreme  Court  in  Sears  v.  Fowler,^  in  Havens  v.  Bush,^  and  in  Wilcox 
V.  Ten  Eyck,^  to  the  contrary,  is  not  law  in  this  State  or  in  England. 
The  two  cases  in  2  J.  R.  were  expressly  overruled  in  Cunningham  v. 
Morrell,  and  the  Court  in  Wilcox  v.  Ten  Eyck  observe,  that  that  case 
could  not  be  distinguished  from  Sears  v.  Fowler. 

The  decision  in  Bennett  v.  Pixley  ^  is  placed  by  the  Court  on  the 
same  ground  with  that  of  Sears  v.  Fowler  and  Terry  v.  Duntze,  and  the 
reasoning  of  the  Court  in  that  case  is  overruled  by  Cunningham  v.  Mor- 
rell, and  by  Dey  v.  Dox.^  The  case,  I  think,  should  be  classed  with 
Campbell  v.  Jones  and  Tompkins  v.  ElUott,^  aU  of  which  fall  within  the 
principle  of  the  first  rule  in  Saunders,  "  that  if  a  day  be  appointed  for  the 
payment  of  money,  or  part  of  it,  or  the  doing  of  anj-  other  act,  and  the  day 
is  to  happen,  or  may  happen,  before  the  thing  which  is  the  consideration 
of  the  money  or  other  act  is  to  be  performed,  an  action  may  be  brought 
for  the  monej',  or  for  not  doing  such  other  act,  before  performance,"  &c. 
The  decisions  in  Term  R.  and  in  Wendell  were  placed  distinctlj'  upon  that 
ground  ; '  and  what  fell  from  Lord  Kenj'on  and  Judge  Savage,  beji^ond  a 
mere  recognition  of  the  rule  laid  down  bj-  Lord  Mansfield,  was  no  way 
necessary  to  the  determination  of  those  cases.  The  judgments  were 
unquestionably  correct  for  other  reasons  assigned  by  those  judges. 

The  question  then  returns.  Was  the  consideration  in  this  case  divisible, 
and  were  the  pajments  apportioned  by  the  agreement  to  the  different 
parts  of  the  consideration  within  the  principles  above  stated  ?  Accord- 
ing to  the  contract,  the  $950  to  be  paid  by  the  defendant,  as  therein 
stipulated,  was  the  entire  consideration  for  a  complete  title  to  the 
premises.  The  possession  was  incident  to  the  title,  the  whole  of  which 
the  defendant  was  to  receive  as  the  consideration  for  his  paj^ments.  He 
received  one  element  of  a  complete  title,  to  wit,  the  possession,  on  the 
first  of  November,  1845.  He  then  paid,  on  the  first  of  the  following 
April,  all  that  he  was  to  advance  by  the  terms  of  the  agreement,  until 
the  fee  should  be  added  to  the  possession  by  a  conveyance  from  the 
plaintiff,  and  the  title  of  the  defendant  be  then  perfected.  The  plaintiff 
refuses  or  neglects  to  convey,  and  yet  by  this  action  claims  the  pur- 
chase-money of  the  defendant. 

If  we  assume  that  the  consideration  of  the  defendant's  undertaking 
was  divisible,  yet  by  the  terms  of  the  agreement  he  was  to  receive 

'  2  J.  B.  272.  2  2  J.  R.  387.  s  5  j.  r.  77. 

*  7  J.  R.  249.  5  9  Wend.  129.  6  5  Wend.  496. 

'  6  T,  R.  572 ;  6  Wend.  499. 
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both  the  possession  and  a  deed  of  the  premises  before  he  could  be 
called  upon  for  the  payment  of  the  instalment  in  controversy.  These 
things  were  "to  be  done  to  Mm,"  according  to  the  rule  of  Lord  Holt, 
adopted  in  10  J.  E.  206.  He  was  not  to  trust  to  the  personal  responsi- 
bility of  the  plaintiff.^  The  plaintiff  had  covenanted  that  the  thing 
stipulated  should  be  performed  before  the  defendant  could  be  required 
to  paj-.  Nor  by  the  contract  were  the  paj-ments  to  be  made  bj'  the 
defendant  apportioned  to  any  particular  part  of  the  consideration. 
He  was  not  to  i)ay  any  thing  for  the  possession  as  distinguished  from 
the  fee  of  the  land,  but  a  gross  sum  for  both  by  separate  instalments. 
If  he  had  refused  to  accept  a  deed,  all  that  the  plaintiff  could  have 
recovered  would  have  been  the  balance  of  the  purchase-money  with 
interest.  On  the  contrary,  had  the  plaintiff  refused  to  conve}',  the 
recoverj-  on  the  part  of  the  defendant  would  have  been  confined  to 
the  difference  between  the  contract  price  and  the  actual  value  of  the 
land  with  interest.  In  a  word,  the  covenant  sought  to  be  enforced 
against  the  defendant  in  this  action  went  to  the  whole  consideration  on 
the  other  side,  and  depended  on  it. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

Foot,  J.  The  question  is,  whether  the  covenants  to  pay  the  second 
and  subsequent  instalments  are  dependent. 

So  man}-  decisions  have  been  made  on  the  vexed  question  of  what 
are  and  what  are  not  dependent  covenants,  and  so  manj*  of  them  are 
irreconcilable  that  they  rather  perplex  than  aid  the  judgment  in 
determining  a  given  case.  One  rule  is  universal,  and  that  is,  that  the 
intent  of  the  parties  is  to  control.  On  reading  the  covenant  in  this 
case,  it  is  clear  to  m}-  mind,  that  giving  the  deed  was  to  precede  the 
paj-ment  of  the  second  and  subsequent  instalments.  The  parties  have 
said  so  in  so  many  words.  The  deed  was  to  be  given  on  the  1st  of 
M&y,  1846  ;  and  the  second  and  subsequent  instalments  paid  on  the 
first  daj'  of  April  in  the  following  years.  If  each  had  fulfilled  his  con- 
tract, the  appellant  would  have  had  his  deed  when  the  second  instal- 
ment was  payable.  The  clause,  "  if  the  above  conditions  are  complied 
with,"  can  onlj'  apply  to  such  conditions  as  were  to  be  performed  by 
the  appellant  before  the  deed,  by  the  terms  of  the  contract,  was  to  be 
given.  The  possession  is  a  mere  incident  which  follows  the  title,  and 
cannot  be  retained  independently  of  it.  Judgment  reversed.^ 

1  9  Wend.  134.  ^  Compare  Bean  v.  Atwater,  4  Conn.  3.  —  Ed. 
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PLINY    CADWELL    and    Another    v.    EZEKIEL    BLAKE    and 

Another. 

Supreme  Judicial  Court  of  Massachusetts,  September  Term,  1856. 

[Beported  in  6  Gray,  402.] 

Action  op  contract,  comtnenced  on  the  5th  of  April,  1854,  by  the 
assignees  in  insolvency  of  David  Ames  and  John  Ames,  upon  an  agree- 
ment in  writing  made  by  the  latter  with  the  defendants  on  the  26th  of 
January,  1853. 

The  following  are  the  material  parts  of  that  agreement :  ' '  The  said 
D.  &  J.  Ames  hereby  sell  to  the  said  Blake  &  Valentine  all  the  right, 
title,  and  interest  which  the  said  D.  &  J.  Ames  have  in  the  machinery 
and  fixtures  now  at  their  paper-mill  at  Chicopee  Falls.  They  also 
agree  that  said  Blake  &  Valentine  shall  have  the  right  which  said  D.  &  J. 
Ames  have  to  manufacture  white  paper,  made  from  straw  and  other 
materials  ;  which  right  has  been  assigned  to  said  D.  &  J.  Ames  by  Jean 
Theodore  Coupler  and  Marie  Amadee  Charles  Millier,  and  as  described 
in  the  application  of  said  D.  &  J.  Ames  for  letters-patent  of  the  United 
States.  They  also  agree  to  instruct  the  said  Blake  &  Valentine  fully 
in  the  art  and  mystery  of  preparing  the  straw  and  other  materials,  and 
manufacturing  the  same  into  paper,  and  to  communicate  to  them  from 
time  to  time  all  the  improvements  which  they,  the  said  D.  &  J.  Ames, 
shall  make  in  said  art,  and  give  them  the  benefit  thereof ;  which  in- 
structions the  said  Blake  &  Valentine  are  to  keep  secret,  so  far  as 
secrecy  can  be  preserved  consistently  with  their  business." 

"The  said  Blake  &  Valentine  are  to  pay  for  said  machinery  and 
fixtures  four  thousand  dollars,  in  four  equal  annual  payments,  with 
annual  interest  from  date.  Payment  is  to  be  made  in  paper,  manufac- 
tured according  to  the  process  above  mentioned,  at  the  market  price  of 
such  paper  at  the  time  when  each  payment  shall  become  due,  the  paper 
to  be  delivered  at  the  Western  Railroad  freight  depot  in  Springfield. 
They  also  agree  to  take  possession  of  said  machinery  and  fixtures  by 
the  fourth  of  July  next,  and  proceed  as  soon  as  may  be  with  the  manu- 
facture ;  and  to  pay  to  said  D.  &  J.  Ames  for  the  right  to  manufacture 
said  white  paper "  a  certain  share  of  the  profits,  if  the  profits  exceed 
two  cents  a  pound  ;  otherwise  nothing. 

"  If  an}'  dispute  or  disagreement  shall  arise  between  the  parties  in 
regard  to  the  estimate  of  the  profits,  it  shall  be  referred  to  three  disin- 
terested men,  one  to  be  chosen  by  each  party,  and  the  third  by  the  two 
referees,  and  the  award  shall  be  binding  on  the  parties." 

"  If  the  said  D.  &  J.  Ames  shall,  upon  request,  refuse  to  teach  the 
said  Blake  &  Valentine  the  art  of  making  said  paper  as  above  men- 
tioned, they  shall  forfeit ,  as  liquidated  damages,  distinct  from  all  the 
other  liabilities  under  this  contract,  the  sum  of  four  thousand  doUars." 

39 
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The  declaration  set  forth  the  agreement,  and  averred  that  David 
Ames  and  John  Ames  delivered  said  machinery  and  fixtures  to  the  de- 
fendants according  to  the  terms  thereof,  and  the  defendants  accepted 
and  received  the  same ;  that  the  defendants  owed  the  plaintiifs  there- 
for the  sum  of  one  thousand  dollars  with  interest,  and  also  the  interest 
due  on  four  thousand  dollars,  as  therein  stipulated ;  and  that  the 
plaintiffs  had  been  ready  to  receive  the  paper  therein  specified,  yet 
the  defendants  had  not  delivered  the  same,  but  had  refused  so 
to  do. 

Answer,  1st.  That  the  defendants  entered  into  said  agreement  upon 
the  consideration  and  for  the  purpose  of  securing  the  right  to  manufac- 
ture white  paper  from  straw  by  the  process  therein  named,  and  of  ob- 
taining the  necessary  instructions  in  said  art  and  mystery  ;  that  D.  & 
J.  Ames  and  the  plaintiffs  had  failed  to  fulfil  their  contract  in  this 
behalf,  and  had  neglected  and  refused  to  secure  to  the  defendants  the 
right  to  manufacture  according  to  said  process,  and  to  instruct  them  in 
the  art  and  mystery  thereof,  although  repeatedly  requested  hj  the  de- 
fendants so  to  do,  and  had  prevented  the  defendants  from  using  said 
process.  2d.  That  there  had  been  a  failure  of  consideration  for  the 
contract  on  their  part ;  that  said  machinerj'  and  fixtures  were  of  no 
value  to  them  without  said  instructions  and  said  right  to  manufacture  ; 
and  the}'  had  offered  to  return  them.  3d.  That  D.  &  J.  Ames  were 
not  the  proprietors  of  said  right  to  manufacture,  and  had  not  at  the 
time,  nor  obtained  since,  any  effectual  assignment  thereof,  or  an}'  right 
to  contract  with  the  defendants  therefor ;  or  else  had  failed  to  avail 
themselves  of  such  assignment,  and  had  abandoned,  lost,  and  suffered 
themselves  to  be  deprived  of  the  right  to  use  said  process,  and  of  the 
patent  issued  therefor ;  whereby  their  agreement  to  give  the  defend- 
ants such  right  had  been  defeated,  and  the  defendants  prevented  from 
using  said  process  and  from  manufacturing  said  paper.  4th.  That  the 
defendants,  by  such  failure  to  secure  to  them  said  right  and  to  give 
them  such  instructions,  had  been  prevented  from  fulfilling  the  agree- 
ment on  their  part.  5th.  That  D.  &  J.  Ames  were  requested  to  teach 
the  defendants  the  art  and  mj-stery  of  making  said  paper  according  to 
said  process,  but  neglected  and  refused  so  to  do,  and  therebj'  incurred 
a  forfeiture  under  said  agreement  of  the  sum  of  four  thousand  dollars 
as  liquidated  damages ;  which  the  defendants  claimed  the  right  to 
appl}'  to  offset  and  cancel  all  claims  of  the  plaintiffs  under  the  agree- 
ment. 

At  the  trial  in  this  court  the  defendants  admitted  the  execution  of 
the  agreement,  and  the  delivery  to  them  of  possession  of  the  paper- 
mill,  machinery,  and  fixtures  about  the  1st  of  March,  1853.  The  plain- 
tiffs then  rested  their  case. 

The  defendants  contended  that  the  plaintiffs  were  not  entitled  to 
recover,  without  proving  "  1st.  That  D.  &  J.  Ames  had  such  an  assign- 
ment of  the  right  as  their  contract  states :  2d.  That  they  had  availed 
themselves  of  it,  and  made  it  effectual  to  secure  to  themselves  tho 
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patent,  or  at  least  a  right  to  manufacture  under  it  for  themselves  and 
the  defendants ;  3.  That  they  had  conveyed  or  secured  to  the  defend- 
ants the  right  to  use  the  process ;  4th.  That  they  had  instructed  the 
defendants  in  the  art  of  making  said  paper." 

The  plaintiffs  denied  that  it  was  necessary  for  them  to  offer  any  fur- 
ther evidence,  or  that  any  of  the  matters  alleged  in  the  answer  consti- 
tuted a  good  defence  to  the  action. 

Bigelow,  J.,  ruled  that  the  plaintiffs  had  made  out  a  prima  facie 
case,  and  would  be  entitled  to  a  verdict  unless  the  defendants  went 
forward  and  oflfered  evidence  of  the  matters  set  out  in  their  answers  ; 
and  reported  the  case  for  the  determination  of  the  full  Court  upon  these 
two  questions :  1st.  The  correctness  of  his  ruling  as  to  the  sufficiency 
of  the  case  as  presented  by  the  plaintiffs ;  2d.  The  sufficiency  of  the 
grounds  of  defence  set  forth  in  the  answer ;  a  new  trial  to  be  had  if, 
upon  either  of  these  points,  the  opinion  of  the  Court  should  be  in  favor 
of  the  defendants. 

The  arguments  and  decision  upon  this  report  were  had  at  the  last 
September  term. 

W.  G.  Bates  and  /.  Wells,  for  the  defendants. 

F.  Chamberlin,  for  the  plaintiffs,  cited  Boone  v.  Eyre,  2  H.  Bl.  273, 
note ;  Stavers  v.  Curling,  3  Bing.  N.  C.  355  ;  Campbell  v.  Jones,  6  T. 
E.  572  ;  Lloyd  v.  Jewell,  1  Greenl.  356  ;  Knapp  v.  Lee,  3  Piclt.  452  ; 
Piatt  on  Cov.  90,  106  ;  Knight  v.  New  England  Worsted  Co.,  2  Cush. 
271  ;  Townsend  v.  Wells,  3  Day,  327  ;  Couch  v.  IngersoU,  2  Pick.  300  ; 
Pordage  v.  Cole,  1  Saund.  320,  and  note  4  ;  Franklin  v.  Miller,  4  Ad.  & 
El.  599. 

Shaw,  C.  J.  No  question  arises  in  the  present  case  as  to  the  plead- 
ing ;  the  declaration  is  perhaps  sufficient,  under  the  new  practice  act, 
to  enable  the  plaintiffs  to  recover,  inasmuch  as  it  does  briefly  aver  the 
performance  on  the  part  of  D.  &  J.  Ames,  and  the  plaintiffs,  their 
assignees  in  insolvency,  of  all  things  on  their  part  b}'^  the  terms  of  the 
contract  to  be  performed.  But  it  is  a  question  of  proof :  did  the  plain- 
tiffs offer  sufficient  proof  of  performance  on  their  part  to  enable  them 
to  recover?  This  again  depends  on  the  construction  of  the  contract, 
and  whether,  according  to  its  true  interpretation,  the  stipulation  for  the 
payment  of  |4,000  and  interest,  in  paper  to  be  manufactured  bj'  the 
process  (contemplated  by  the  contract,  was  independent,  and  to  be  per- 
formed absolutely  by  such  payment ;  or  was  it  dependent  and  condi- 
tional, and  to  be  performed  onlj'  on  condition  that  certain  other  things 
should  be  first  performed  on  the  part  of  the  said  D.  &  J.  Ames? 

The  contract  consists  of  several  articles  on  both  sides,  is  expressed 
in  terms  somewhat  brief,  and  it  is  not  easy  to  gather  from  it  the  full  and 
clear  intent  of  the  parties.  The  great  purpose  of  the  contract  seems 
to  have  been  for  D.  &  J.  Ames  to  transfer  to  the  defendants  a  right,  a 
useful  and  beneficial  right,  to  manufacture  and  sell  white  paper  in  so 
cheap  a  manner  and  in  such  quantities  as  to  j-ield  a  profit,  which  right 
D.  &  J.  Ames  had  acquired  so  far  as  it  could  be  acquired  by  assignment 
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before  patent,  and  of  which  they  were  expecting  to  become  the  paten- 
tees by  a  patent  to  be  regularly  issued  by  the  competent  authority  of 
the  United  States.  The  particular  right  is  no  otherwise  specifically 
described  and  identified  than  as  a  right  which  had  been  assigned  to 
them  by  Coupler  &  Millier,  and  as  described  in  the  apphcation  of  D.  & 
J.  Ames  for  letters-patent.  It  manifestly  looked  to  the  expectation 
that  D.  &  J.  Ames  were  to  be  the  patentees,  because  the^-  were  the 
assignees  and  had  applied  for  a  patent,  and  because  they  stipulated  to 
extend  to  the  defendants  all  the  benefit  of  the  improvements  which 
they  should  make. 

In  construing  a  mutual  agreement,  in  which  there  are  several  stipu- 
lations on  both  sides,  the  question,  whether  one  is  absolute  and  inde- 
pendent, or  conditional  and  made  to  depend  on  something  first  to  be 
done  on  the  other  side,  does  not  depend  on  anj^  particular  form  of 
words,  or  upon  any  collocation  of  the  different  stipulations ;  but  the 
whole  instrument  is  to  be  taken  together,  and  a  careful  consideration 
had  of  the  various  things  to  be  done,  to  decide  correctly  the  order  in 
which  they  are  to  be  done. 

It  is  contended  that,  as  the  machinery  and  fixtures  were  to  become 
the  property  of  the  defendants  at  once,  at  a  fixed  price  of  84,000,  paj-a- 
ble  at  a  certain  time,  they  were  to  paj'  for  them  at  all  events,  whether 
the  manufacture  of  paper  bj'  the  new  process  should  go  on  or  not. 
There  would  be  more  force  in  this  argument  if  it  appeared  that  the  fix- 
tures and  machinery  thus  sold  were  adapted  to  the  general  purposes  of 
paper-making,  and  had  a  market  value,  independentlj'  of  the  new  pro- 
cess, and  especiallj'  if  the  time  for  making  the  paj^ment  had  been  fixed 
at  a  time  before  the  acts  to  be  done  on  the  other  side. 

But  in  this  case,  for  aught  that  appears,  the  machinerj'  and  fixtures 
would  be  of  little  value  except  for  manufacturing  by  the  new  process. 
And  possibly  the  defendants  may  have  stipulated  to  pay  a  sum  greater 
than  their  value  for  these  articles,  in  consideration  of  the  advantages 
expected  from  the  whole  contract. 

The  stipulation,  that  the  price  of  the  machinery  and  fixtures  should 
be  paid  at  a  fixed  time,  affords  no  criterion  for  determining  that  the 
stipulation  is  independent ;  because  there  was  ample  time  before  the 
first  payment  for  D.  &  J.  Ames  to  transfer  the  machinerj',  afford  all 
the  necessary  instruction,  execute  and  deliver  a  license  conve^'ing  to 
the  purchasers  a  right  to  manufacture,  and  do  all  other  acts  relied  on  as 
conditions  precedent. 

But  the  strong  ground  on  which  the  Court  are  of  opinion  that  these 
acts  of  D.  &  J.  Ames  were  conditions  precedent  is,  that  these  payments 
were  to  be  made  by  a  deUvery  of  paper,  to  be  manufactured  by  this 
new  process  from  straw  and  other  materials,  at  the  then  market  value. 
This  process  is  recognized  and  represented  in  the  contract  itself  as  an 
art  and  mystery,  to  be  kept  secret  as  far  as  practicable,  not  j'et  patented, 
and  of  which,  therefore,  there  was  no  specification  in  the  patent-oflSce, 
from  which  the  process  could  be  learned.     The  machinery  sold  may 
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have  been  that  of  the  inventors,  adapted  to  the  making  of  paper  by 
this  process. 

It  seems  to  us  that  these  two  stipulations,  to  dehver  the  machinery 
and  to  give  the  instruction,  stand  upon  the  same  footing,  because  both 
were  necessarj'  to  the  making  of  paper  by  this  process.  The  stipula- 
tion to  instruct  in  the  art  and  mj'stery  was  absolute  and  affirmative,  like 
that  to  deliver  the  machinery,  not  dependent  on  request.  There  was  a 
distinct  stipulation,  that  if  they  should  refuse  to  instruct  on  request, 
they  should  be  liable  to  Uquidated  damages  ;  but  it  has  a  distinct  object, 
and  does  not  supersede  the  other. 

Without  instruction  in  this  art  and  mystery,  the  defendants  might 
not  know  the  method  of  preparing  the  straw  and  using  the  machinery ; 
without  these,  this  kind  of  paper  could  not  be  made,  it  could  havo  no 
market-price,  the  defendants  could  not  make  it,  and  of  course  could  not 
dehver  it. 

When  in  the  order  of  events  the  act  to  be  done  by  the  one  party 
must  necessarily  be  done  before  the  other  can  be  done,  it  is  necessarily 
a  condition  precedent,  although  there  be  a  stipulation  for  Hquidated 
damages  for  the  breach  on  each  side,  and  although  there  be  a  fixed 
future  time  for  payment,  sufficiently  distant  to  have  the  work  done  in 
the  mean  time.  Suppose  B.  agrees  to  build  at  his  own  shop  a  carriage 
for  A.,  of  A.'s  materials  ;  A.  stipulates  seasonably  to  furnish  materials, 
and  to  pay  B.  in  four  months  ;  and  each,  upon  failure,  stipulates  to  paj' 
a  sum  as  hquidated  damages.  The  furnishing  or  tendering  the  mate- 
rials by  A.  is  a  condition  precedent.  Without  it  B.  cannot  perform. 
He  must  build  it  of  A.'s  materials.  Even  building  it  of  his  own  would 
not  be  a  performance.  B.  has  his  shop,  his  tools,  and  his  workmen  all 
readj',  but  A.  does  not  furnish  the  materials.  If  B.  sues  A.,  averring 
readiness  to  perform,  he  may  recover.  But  if  A.  sues  B.  for  not  build- 
ing the  carriage,  it  would  be  a  good  answer  that  A.  himself  had  not 
furnished  the  materials  ;  because,  whatever  else  the  contract  may  con 
tain,  this  is  in  its  nature  a  condition  precedent. 

The  Court  are  therefore  of  opinion  that  the  plaintiffs,  as  a  part  of 
their  own  case,  should  not  only  have  averred,  but  should  have  offered 
proof  at  the  trial,  that  D.  &  J.  Ames  gave  full  and  ample  and  reasona- 
ble instruction  to  the  defendants,  or  —  which  is  of  the  same  legal  effect 
in  matters  of  contract  for  doing  specific  acts  —  that  they  tendered  and 
offered  such  instruction  in  i-egard  to  the  preparation  of  the  material 
and  the  use  of  the  machinery,  to  enable  them  to  make  the  paper  in  the 
manner  and  of  the  material  proposed,  which  the  defendants  declined 
receiving. 

The  Court  are  also  inclined  to  the  opinion  that  the  legal  effect  of  the 
stipulation  of  D.  &  J.  Ames  with  the  defendants  was,  that  they  should 
have  a  fuE  right  to  manufacture  paper  by  the  process  therein  indicated, 
whatever  the  nature  of  the  right  then  was  or  might  become  by  ihe 
obtaining  of  a  patent,  which  it  appears  by  the  contract  they  expected 
to  obtain,  or  in  failure  of  such  patent,  such  right  as  they  should  hold 
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from  the  assignment  to  them  by  Coupler  &  Millier.  They  were  em- 
barking in  a  new  and  expensive  enterprise  ;  and  should  another  person 
obtain  a  patent,  which  might  happen,  they  might  be  placed  in  a  situa- 
tion in  which  they  could  not  carry  on  the  manufacture  without  infringing 
the  right  of  another.  If  the  patent  was  obtained  by  D.  &  J.  Ames,  it 
seems  to  us  that  they  should  have  tendered  to  the  defendants  an  assign- 
ment of  the  patent,  or  at  least  a  right  under  it ;  or  that,  if  the  applica- 
tion was  still  pending,  or  had  been  denied,  and  there  was  no  patent, 
I  hat  fact  should  have  been  averred.  But  we  have  not  placed  our  deci- 
feion  ordering  a  new  trial  mainly  on  that  ground ;  but  throw  out  the 
suggestion  for  the  consideration  of  parties,  should  a  new  trial  be  had. 

But  there  is  another  ground  upon  which  the  court  are  of  opinion  that 
a  new  trial  ought  to  be  had.  Perhaps  both  points  reser\'ed  in  the 
report  depend  substantially  upon  the  same  question  of  construction  of 
this  contract,  namelj',  whether  any  of  the  stipulations  of  D.  &  J.  Ames 
constituted  conditions  precedent ;  because,  if  they  did,  and  so  far  as 
they  did,  and  the  defendants  have  averred  the  performance  of  them, 
thej'  would,  if  proved  by  the  defendants,  as  they  offered  to  do,  be  a 
good  defence.  Upon  looking  at  the  answer,  we  think  that,  even  if  the 
plaintiffs  had  made  out  a  prima  facie  case,  several  of  the  facts  stated 
in  the  answer  would  have  been  competent  for  the  defendants  to  prove  ; 
and,  if  proved,  would  have  been  available  in  defence,  either  by  way  of 
bar,  or  in  reduction  of  damages.  New  trial  ordered. 

The  plaintiffs  then  amended  their  declaration  by  inserting  an  aver- 
ment "  that  the  said  D.  &  J.  Ames  instructed  the  defendants  in  the  art 
and  myster_y  of  preparing  the  straw  and  other  materials,  and  manufac- 
turing the  same  into  paper,  and  offered  them  further  instructions  if  they 
should  need  it,  and  full  examination  of  the  premises  of  the  said  D.  & 
J.  Ames,  and  permission  to  take  dimensions,  and  to  be  shown  the  use 
and  application  of  whatever  they  might  desire  to  inquire  about,  and  to 
give  them  all  needful  information  which  they  should  require." 

The  defendants  demurred  to  the  declaration,  for  that  it  did  not  state 
a  legal  cause  of  action,  substantial!}-  in  accordance  with  the  rules  con- 
tained in  the  Statute  of  1852,  c.  312  ;  "  because  it  does  not  allege  that 
the  plaintiffs,  or  said  D.  &  J.  Ames,  had  secured  to  the  defendants  the 
right  to  manufacture  paper  by  the  process  named  in  said  contract,  nor 
that  the  defendants  have  the  right  to  manufacture  according  to  the 
terms  of  the  contract." 

Bates  and  Wells,  for  the  defendants. 

R.  A.  Chapman  and  Chamherlin,  for  the  plaintiffs. 

Shaw,  C.  J.  The  Court  are  of  opinion  that  this  demurrer  is  well 
taken  and  must  be  sustained.  It  is  true  there  is  no  warrant}-  in  terms 
of  a  right  to  manufacture  paper  by  the  process  referred  to  ;  but  we  think 
such  a  warranty  and  condition  results  from  the  provisions  of  the  con- 
tract, the  whole  of  which  must  be  taken  together.  D.  &  J.  Ames  agree 
that  the  defendants  shall  have  the  right  to  manufacture  white  paper 
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from  straw  and  other  materials,  whicli  right  has  been  assigned  to  D.  & 
T.  Ames  by  Coupier  and  Millier.  It  is  not  merely  hypothetical,  such 
right  as  they  have,  if  they  have  any ;  but  an  express  stipulation  that 
they  shall  have  the  right,  and  an  affirmative  averment  of  the  fact  that 
it  has  been  assigned  to  them,  so  that  they  have  the  power  to  assure  it, 
with  an  intimation  that  the  assignment  is  of  such  a  character  as  to 
induce  them  to  applj'  for  a  patent,  which,  if  granted,  would  secure  to 
them  an  exclusive  right.  If  they  had  such  an  assignment,  whether 
they  obtained  a  patent  or  not,  it  would  prevent  an}'  other  person  from 
obtaining  a  patent  so  as  to  exclude  them  from  the  right.  Such  a  stipu- 
lation, accompanied  with  such  an  express  undertaking  that  they  held 
such  an  assignment,  amounted  to  a  stipulation  that  no  other  person 
should  have  such  right  as  to  exclude  then-  therefrom ;  and  that,  either 
by  a  grant  of  the  patent-right  from  D.  &  J.  Ames  if  they  obtained  one, 
or  by  common  right  if  none  should  be  obtained,  the  defendants  should 
have  the  right  to  manufacture  by  this  new  and  peculiar  process.  When 
we  consider  that  the  whole  object  of  the  contract  was  to  enable  the 
defendants  to  manufacture  by  this  process ;  that  the  consideration  of 
the  undertakings  of  the  defendants  was  their  right  and  power  so  to 
manufacture  paper ;  that  the  debt  was  to  be  paid  in  paper  thus  to  be 
manufactured ;  that  without  such  right  the  machinery  and  fixtures 
might  be  of  little  value  to  them,  and  the  teaching  of  an  art  they  could 
not  practise,  without  infringing  the  rights  of  others,  whoU^'  useless,  the 
conclusion  seems  inevitable,  that  the  enjoj-ment  of  a  right  to  use  this 
art  and  process,  patented  or  unpatented,  was  regarded  by  the  parties 
as  a  condition,  without  a  performance  of  which  on  the  part  of  D.  &  J. 
Ames,  or  those  who  claim  under  them,  the  defendants  are  not  bound 
to  make  the  stipulated  payments.  Demurrer  sustained. 


EDWARD   H.   WELLS   v.   WILLIAM   CALNAN. 

Supreme  Judicial  Couet  of  Massachusetts,  Septembee  1,  1871. 

[Eeported  in  107  Massachusetts  Reports,  514.] 

CoNTEACT  on  a  written  agreement  dated  December  22,  1868,  by 
which  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  ' '  the  farm 
now  occupied  by"  the  plaintiff  "and  his  father,"  (describing  it  by 
metes  and  bounds),  for  $3,250,  which  the  defendant  agreed  to  pay  on 
April  10,  1869,  and  it  was  provided  that  "  no  wood  should  be  cut  and 
removed  from  the  premises  save  firewood  for  use  in  the  house,"  that  the 
plaintiff  on  receiving  payment  should  execute  and  dehver  to  the  defend- 
ant a  proper  deed  for  the  conveying  and  assuring  to  him  of  ' '  the  fee 
simple  of  the  said  premises,"  and  that  for  the  due  performance  of  the 
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agreement,  each  party  -was  bound  to  the  other  in  the  sum  of  $500, 
"which  said  sum  is  to  be  taken  as  liquidated  damages."  The  declar- 
ation alleged  the  making  of  the  agreement,  and  that  the  plaintiff  exe- 
cuted a  good  and  proper  deed  for  conveying  and  assuring  to  the 
defendant  in  fee  simple  "the  premises  described  in  said  agreement," 
and  tendered  said  deed  to  the  defendant  on  April  10, 1869,  and  demanded 
payment  of  the  $3,250  of  the  defendant,  but  that  the  defendant  refused 
to  pay  the  same,  and  also  refused  to  pay  the  $500  as  hquidated  dam- 
ages ;  and  that  the  defendant  owed  the  plaintiff  $500.  The  answer 
admitted  the  making  of  the  agreement,  but  denied  the  making  or  tender 
of  a  good  and  sufficient  deed,  and  all  the  other  allegations  of  the 
declaration. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J. ,  it  appeared  that 
the  plaintiff  tendered  a  deed  in  due  form  on  April  10,  1869  ;  that  the 
farm-house  and  out-buildings  on  the  land  were  burned  on  the  preceding 
day  ;  that  the  defendant  for  that  reason  refused  to  accept  the  deed  or 
pay  the  price  ;  that  the  estate  at  the  time  of  the  contract  was  worth  at 
least  $3,250,  but  after  the  fire  was  worth  not  more  than  $2,000  ;  and 
that  the  plaintiff  had  obtained  insurance  upon  the  buildings  in  the  sum 
of  $2,000  ;  and  had  received  of  the  insurance  company,  in  settle- 
ment of  his  claim  against  them,  the  sum  of  $1,600. 

The  defendant  offered  to  show  that  the  insurance  compan}^,  before  the 
commencement  of  this  action,  offered  the  plaintiff  to  take  from  him  a 
quitclaim  deed  of  the  estate,  and  paj'  him  the  full  contract  price.  But 
the  judge  excluded  the  evidence  as  immaterial. 

The  plaintiff  contended  that  he  was  entitled  to  the  $500  as  liquidated 
damages,  while  the  defendant  contended  that  it  was  to  be  treated  as  a 
penal  sum.  But  the  judge  ruled  "  that  this  question  was  of  no  impor- 
tance, because,  if  the  plaintiff  was  entitled  to  demand  paj^ment  of  the 
contract  price  notwithstanding  the  loss  of  the  buildings,  he  had  sus- 
tained damage  to  a  larger  amount  bj'  the  defendant's  refusal." 

The  defendant  requested  the  court  to  instruct  the  jurj'  that  they 
might  consider  the  amount  received  by  the  plaintiff  from  the  insurance 
company  in  their  estimate  of  his  damages,  and  might  return  a  verdict 
for  nominal  damages  only ;  but  the  judge  instructed  them  to  the  con- 
trary. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $546.83, 
being  the  amount  claimed,  with  interest ;  and  the  case  was  reported  to 
this  Court ;  if  error  appeared  in  the  rulings,  the  verdict  to  be  set  aside 
and  a  new  trial  had  ;  otherwise,  judgment  to  be  entered  on  the  verdict. 

W.  G.  Bates,  for  the  defendant. 

H.  Morris  Sf  N.  T.  Leonard,  for  the  plaintiff. 

Gray,  J.  The  principles  of  law,  upon  which  the  rights  of  the  par- 
ties to  this  case  depend,  appear  to  have  been  overlooked  at  the  trial. 

When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
upon  the  party  who  is  the  owner  at  the  time  ;  and  if  the  owner  of  a 
house  and  land  agrees  to  sell  and  convey  it  upon  the  payment  of  a  cer- 
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tain  price  which  the  purchaser  agrees  to  pay,  and  before  full  payment 
the  house  is  destroyed  by  accidental  fire,  so  that  the  vendor  cannot  per- 
form the  agreement  on  his  part,  he  cannot  recover  or  retain  any  part  of 
the  purchase-money. 

For  these  reasons,  in  Thompson  v.  Gould,  20  Pick.  134,  where,  after 
the  making  of  an  oral  agreement  for  the  sale  and  purchase  of  a  house 
and  land,  and  the  purchaser's  entry  into  possession  and  paj'ment  of 
part  of  the  price,  but  before  delivery  or  tender  of  the  deed,  the  house 
was  destroyed  by  fire,  it  was  held  by  this  Court,  in  an  elaborate  judg- 
ment delivered  by  Mr.  Justice  Wilde,  that  he  was  entitled  to  recover 
back  the  money  paid,  on  the  ground  of  a  failure  of  the  consideration. 

In  Bacon  v.  Simpson,  3  M.  &  W.  78,  the  plaintiff  had  agreed  to  sell, 
and  the  defendant  to  purchase,  a  lease  for  years  of  a  dwelling-house  at 
a  certain  price,  and  the  furniture,  tenant's  fixtures,  and  other  property 
therein  at  a  valuation  to  be  made  by  appraisers.  Before  fulfilment  of 
the  agreement,  or  delivery  of  possession  to  the  defendant,  the  greater 
part  of  the  house  and  the  property  therein  was  consumed  by  fire.  The 
plaintiff  brought  an  action  on  the  agreement,  averring  readiness  to  per- 
form from  the  time  of  making  the  agreement  and  ever  since,  which  was 
traversed  by  the  defendant.  It  was  held  by  the  Court  of  Exchequer  that 
by  reason  of  the  fire  the  plaintiff  could  not  perform  the  agreement,  and 
therefore  could  not  maintain  the  action. 

In  Taj'lor  v.  Caldwell,  3  B.  &  S.  826,  by  a  written  contract  one 
party  agreed  to  give  the  other  the  use  of  a  certain  music  hall  on  four 
specified  days,  for  the  purpose  of  holding  concerts,  with  no  express  stip- 
ulation for  the  event  of  its  destruction  by  fire.  The  Court  of  Queen's 
Bench  held  that  upon  the  destruction  of  the  building  on  an  earlier  daj'^, 
by  an  accidental  fire,  both  parties  were  excused  from  the  performance 
of  the  contract ;  and,  while  recognizing  as  undoubted  the  rule  that  one 
who  makes  a  positive  contract  to  do  a  thing  not  in  itself  unlawful  must 
perform  it  or  pay  damages  for  not  doing  so,  declared  it  to  be  also  well 
settled  that  that  rule  is  only  applicable  where  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition,  express  or  implied ;  and 
that  where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  beginning  have  contemplated  the  continuing  existence  of 
some  particular  specified  thing  as  the  foundation  of  what  was  to  be  done, 
there,  in  the  absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  contract, 
but  as  subject  to  an  implied  condition  that  the  parties  shall  be  excused 
in  case,  before  breach,  performance  becomes  impossible  from  the  acci- 
dental perishing  of  the  thing  without  the  fault  of  either  party. 

The  doctrine  as  there  stated  has  been  approved  in  the  later  English 
cases.  Appleby  v.  Mej'^ers,  Law  Rep.  1  C.  P.  615  ;  s.  c.  Law  Rep. 
2  C.  P.  651  ;  Boast  v.  Firth,  Law  Rep.  4  C.  P.  1  ;  Robinson  v.  Davison, 
Law  Rep.  6  Exch.  269.  And  it  is  illustrated  by  the  previous  decisions 
of  this  Court,  by  which  it  has  been  held  that  a  person  who  agrees  to 
build  a  house  on  the  land  of  another  is  not  discharged  by  the  destruction 
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of  the  house  by  fire  before  its  completion  ;  but  that,  where  one  agrees 
to  repair  another's  house  akeady  built,  such  destruction  of  the  house 
puts  an  end  to  the  contract.  Adams  v.  Nichols,  19  Pick.  275  ;  Lord  v. 
Wbeeler,  1  Gray,  282. 

In  the  present  case,  the  agreement  between  the  parties  manifestly 
contemplates  the  conveyance  of  the  buildings  already  upon  the  land  as 
an  important  part  of  the  subject-matter  of  the  contract.  It  describes 
the  property  to  be  conveyed  as  the  farm  occupied  by  the  vendor  and  his 
father,  and  contains  a  provision  that  until  the  day  appointed  for  the 
delivery  of  the  deed  no  wood  shall  be  cut  and  removed  from  the  premises, 
save  firewood  for  use  in  the  house.  The  vendor  agrees  to  execute  and 
deliver  a  proper  deed  for  the  conveying  and  assuring  to  the  purchaser  of 
the  fee-simple  "  of  the  said  premises."  The  price  stipulated  to  be  paid 
is  an  entire  sum  ;  and  the  report  states  that  it  appeared  in  evidence  at 
the  trial  that  the  estate  at  the  time  of  the  contract  was  worth  at  least  that 
sum,  and  after  the  fire  was  not  worth  two-thirds  as  much. 

The  case  diflers  from  those  in  which  a  lessee  is  held  liable  to  pay  rent 
or  make  repairs  according  to  his  covenants,  notwithstanding  the  destruc- 
tion of  the  buildings  hj  fire  or  other  accident  during  the  term.  There 
the  lessor,  bj^  the  execution  and  delivery  of  the  lease,  has  fully  performed 
the  contract  on  his  part ;  and  the  lessee,  having  thereby  become  the  owner 
of  the  leasehold  interest,  must  bear  the  same  risk  of  fire  or  casualty  as 
any  other  owner  of  propertj',  and  is  not  excused  from  performing  his 
own  express  covenants.  Fowler  v.  Bott,  6  Mass.  63  ;  Kramer  v.  Cook, 
7  Gray,  550;  Leavitt  i?.  Fletcher,  10  Allen,  119.  But  in  the  case  at 
bar  the  defendant  has  only  agreed  to  pay  the  purchase-monej'  upon 
tender  of  a  deed  of  the  whole  estate  contracted  for,  including  the  build- 
ings as  well  as  the  land  ;  and,  the  buildings  having  been  wholly  destroj'ed 
by  fire  on  the  day  before  that  appointed  for  the  conveyance,  the  plain- 
tiff did  not  and  could  not  tender  such  a  convej-ance  as  he  had  agreed  to 
make  or  as  the  defendant  was  bound  to  accept,  and  was  not  therefore 
entitled  to  maintain  any  action  against  the  defendant  upon  the  agree- 
ment. 

It  was  contended  at  the  argument  that  this  defence  was  not  open 
under  the  pleadings.  But  the  declaration  alleges  that  the  plaintiff 
tendered  to  the  defendant  a  good  and  proper  deed  for  the  conveying  and 
assuring  to  the  defendant  the  premises  described  in  the  agreement ;  and 
this  allegation  is  met  by  a  direct  denial  in  the  answer. 

The  result  is,  that  the  rulings  of  the  Superior  Court  were  erroneous, 
because  inapplicable  to  the  case ;  that  there  has  been  a  mistrial,  and 
that  the  Verdict  must  he  set  aside,  and  a  new  trial  had. 
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SECTION  II. 

Independent   Covenants  and  Promises. 

BETTISWORTH  v.  CAMPION. 

In  the  King's  Bench,  Trinity  Term,  1608. 

[Reported  in  Yelverton,  134.] 

The  plaintiff,  as  executor  of  J.  Ms  father,  declared  against  the  defend- 
ant, that  whereas  there  was  a  coniinunication  and  agreement  that  the 
defendant  should  have  all  the  iron  made  in  such  a  furnace,  paying  secun- 
dum ratam  of  40s.  per  ton,  and  that  the  testator  assumpsisset  to  the 
defendant  that  he  should  have  all  the  iron  made  in  that  furnace,  in  con- 
sideratione  inde  the  defendant  promised  the  testator  to  pay  secundum  ra- 
tam aforesaid ;  and  showed  that  the  defendant  had  had  so  many  tons 
and  so  many  pounds  of  iron,  which  amounted,  according  to  the  rate 
aforesaid,  to  so  much  money ;  and  confessed  satisfaction  of  part,  and 
119/.  to  be  arrear  and  not  paid  to  the  testator  or  the  plaintiff.  The  de- 
fendant pleaded  payment ;  and  issue  thereon,  which  was  found  against 
the  defendant,  to  the  damage  of  200/. 

And  it  was  shown  in  arrest  of  judgment  that  the  plaintiff  has  not 
shown  the  consideration  was  performed  on  his  part,  for  the  defendant 
was  induced  to  make  the  promise  in  hopes  and  in  consideration  that  he 
should  have  all  the  iron  made  there,  and  the  plaintiff  has  not  averred 
that  the  iron  delivered  was  all,  as,  13  H.  7  and  6  E.  4,  a  man  is  bound 
to  enfeoff  J.  S.  of  all  the  land  descended  from  his  father ;  it  is  no  plea 
that  he  has  enfeoffed  J.  S.  of  100  acres  descended,  without  an  averment 
that  those  100  acres  are  all  that  descended.  To  which  it  was  answered 
by  the  Court,  that  the  consideration  ex  parte  querenlis  was  not  that  de- 
fendant should  have  all  the  iron,  but  that  the  testator  promised  that  the 
defendant  should  have  aU  the  iron,  so  that  the  consideration  on  each 
part  was  the  mutual  promise  the  one  to  the  other ;  and,  although  the 
testator  is  now  dead,  whereby  the  defendant  cannot  have  an  action 
against  the  plaintiff  as  executor  on  the  testator's  breach,  yet  the  promise 
ex  parte  of  the  defendant  continues. 

2  It  was  objected  that  the  defendant  promised  to  pay  for  every  ton 
40s.,  and  the  plaintiff  demands  for  pounds  and  sows  of  iron,  which  is 
not  within  the  promise.  To  which  it  was  answered  by  the  Court  that 
the  promise  was  to  pay  secundum  ratam,  and  a  ton  amounting  to  40s. 
the  defendant  must  pay  for  pounds  and  sows  according  to  the  rate,  com- 
puting how  many  pounds  and  sows  will  make  a  ton  ;  and  judgment  was 
accordingly  given  for  the  plaintiff. 
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HOLDER  V.  TAYLOR. 
In  the  Common  Pleas,  Tkinitt  Term,  1614. 

[Reported  in  1  Rolle's  Abridgment,  518.] 

If  lessee  for  years  covenant  to  repair,  &c.,  provided  always,  and  it 
is  agreed  that  the  lessor  shall  find  great  timber,  &c.,  this  will  make  a 
covenant  on  the  part  of  the  lessor  to  find  great  timber  by  the  word 
' '  agreed,"  and  it  will  not  be  a  quahfication  of  the  covenant  of  the  lessee. 
But  if  lessee  covenant  to  repair,  provided  alwa3's  that  the  lessor  shall 
find  great  timber,  without  the  word  "  agreed,"  this  proviso  will  not  con- 
stitute any  covenant  on  the  part  of  the  lessor,  but  wiU  be  only  a  qualifi- 
cation of  the  covenant  of  the  lessee. 


THE   SPANISH  AMBASSADOR  v.  GIFFORD. 
In  the  King's  Bench,  Huaet  Term,  1616. 

[Reported  in  1  Rolle's  Reports,  336.] 

The  Spanish  Ambassador  brought  an  action  on  the  case  against  Gif- 
ford.  It  was  moved  in  arrest  of  judgment  by  Harris  that  the  declaration 
was  not  good,  because  it  was,  in  consideration  that  he  promised  to  pay 
so  many  ducats  to  the  defendant  to  go  such  a  voyage  before  such  a  day, 
the  defendant  undertook  to  repay  so  many  ducats  if  he  did  not  go  ac- 
cordinglj' ;  and  alleged  that  he  did  not  go  before  the  daj-,  and  for  non- 
payment the  action  was  brought ;  and  it  was  not  averred  that  the 
plaintiff  delivered  the  ducats  to  the  defendant  according  to  his  promise  ; 
and  this  was  the  consideration  of  the  action.  Coke.  It  is  good, 
because  there  is  a  promise  of  both  parties,  and  if  he  has  not  performed 
it  the  other  can  have  his  action ;  but  if  a  man,  in  consideration  of  a 
future  thing  to  be  done  by  the  plaintiff,  undertake  to  do  a  thing,  then,  in 
an  action  on  the  case,  he  ought  to  aver  the  performance  of  it,  for  there  is 
no  remedy  for  it.^  .  .   . 

1  "  Where  a  promise  is  reciprocal  and  no  day  of  payment  limited,  yet  it  is  good, 
for  then  it  shall  be  paid  immediately,  as  in  consideration  of  10/.  I  promise  to  deliver 
to  you  all  the  hooks  of  the  law,  this  is  good  without  alleging  the  payment  of  it,  for 
the  other  can  have  an  action  for  it ;  but  if  it  be  in  consideration  that  you  will  (in  the 
future  tense)  pay  me  10/.,  I  will  deliver  you  all  the  books  of  the  law,  this  is  not  good 
without  alleging  payment  of  the  10/."  Per  Coke,  C.  J.,  Everard  v.  Hopldns,  1  EoL 
Eep.  124,  125.  — Ed. 
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VIVIAN  V.   SHIPPING. 
In  the  King's  Bench,  Michaelmas  Term,  1634. 

[Reported  in  Crohe  Charles,  384.] 

Assumpsit.  That  in  consideration  the  plaintiff  assumed  to  stand  to 
the  award  of  J.  S.  and  J.  D.  for  certain  matters  and  controversies 
betwixt  them,  and,  if  he  failed,  to  pay  the  defendant  forty  pounds  ;  the 
defendant  assumed,  in  the  same  manner,  to  pay  forty  pounds  to  the 
plaintiff  if  he  did  not  perform.  The  plaintiff  shows  that  the  said  J.  S. 
and  J.  D.  made  an  arbitrament,  that  the  plaintiff  should  pay  to  the 
defendant  ten  pounds  upon  the  18th  August  following  ;  and  in  consid- 
eration thereof,  that  the  defendant  should  be  obliged  to  the  plaintiff  in 
an  obligation  of  fourscore  pounds,  that  the  plaintiff  should  enjoy  such 
copyhold  lands  during  the  life  of  the  defendant,  or  that  he  would,  upon 
request,  pay  him  forty  pounds ;  and  aUegeth  in  facto,  that  licet  the 
plaintiff  performed  the  award  on  his  part,  and  that  he,  such  a  day  and 
place,  required  the  defendant  to  enter  into  such  a  bond,  according  to 
the  said  promise,  the  defendant  had  not  sealed  the  said  bond,  nor  had 
paid  him  the  forty  pounds,  according  to  his  promise.  The  defendant 
pleaded  nullum  tale  fecerunt  arlitrium;  and  found  against  him. 

Rolle  now  moved  in  arrest  of  judgment  that  this  declaration  is  not 
good  :  First,  because  he  doth  not  allege  the  pajonent  of  the  ten  pounds, 
and  the  award  is  conditional  in  consideration  thereof;  so  if  he  hath  not 
paid  the  ten  pounds,  the  other  is  not  bound  to  make  the  obligation. 
Secondly,  because  he  doth  not  allege  a  special  request  for  the  payment 
of  the  said  fortj'  pounds  ;  and  the  assumpsit  is  to  pay  upon  request, 
and  without  request  it  is  not  payable ;  so,  not  being  specially  alleged, 
the  action  lies  not. 

To  the  first,  Jones  and  Berkeley  held,  that  it  is  a  conditional  award, 
and  that  there  is  a  precedent  condition,  which,  if  not  performed,  the 
other  is  not  bound  to  make  the  obligation. 

But  I  held  the  contrarj^,  that  it  is  not  a  conditional  award,  for  it  only 
appoints  that  he  shall  enter  into  such  a  bond,  and  every  one  hath  rem- 
edy upon  the  promise,  the  one  against  the  other,  if  they  do  not  perform 
the  award. 

But  we  all  agreed,  that  although  it  be  a  condition  precedent,  yet 
when  the  plaintiff  saith  he  hath  performed  the  award  on  his  side,  it  is 
intended  that  he  hath  performed  it,  and  it  is  good  in  substance,  though 
not  in  form  ;  wherefore  the  defendant  might,  if  he  would,  have  de- 
murred ;  and  when  he  hath  not  demurred,  but  pleaded  to  the  issue, 
denying  the  award  which  is  found  against  him,  he  shall  not  now  have 
advantage  of  this  matter  of  form. 

To  the  second  they  all  agreed,  when  it  is  an  assumpsit  to  pay  money, 
although  it  is  upon  request,  the  general  allegation,  licet  soepiiis  requi- 
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situs,  is  < 

sufficient 

plaintiff.'' 


situs,  is  a  sufficient  allegation ;  and  tlie  bringing  of  tlie  action  is  a 
sufficient  request  for  money.     Whereupon  it  was  adjudged  for  the 


THOEPE'S   CASE. 
In  the  King's  Bench,  Michaelmas  Term,  1639. 

[Reported  in  March,  75.] 

In  an  action  upon  the  case  upon  assumpsit,  it  was  agreed  by  the 
whole  Court,  that  where  there  is  a  mutual  promise,  viz.,  A.  promiseth 
to  B.  that  he  will  do  such  a  thing,  and  B.  promiseth  to  A.  that,  in  con- 
sideration thereof,  he  will  do  another  thing ;  if  A.  bring  an  action 
against  B.,  and  allege  a  breach  in  non  faciendo,  and  saith  that  he  is 
ready  to  do  the  thing  which  he  promised,  but  that  the  other  refused  to 
accept  of  it;  notwithstanding  the  breach  is  well  laid,  and  the  action 
well  lieth  ;  for  it  was  idle,  and  more  than  the  plaintiff  was  compelled  to 
do,  to  show  that  paratus  est  to  do  the  thing  which  he  promised  ;  so  that 
if  there  were  a  breach  upon  the  part  of  the  defendant,  it  is  sufficient, 
and  if  there  was  a  breach  on  the  plaintiff's  part,  the  defendant  ought  to 
bring  his  action  for  it.  And  the  difference  was  taken  by  Bramston, 
where  the  promise  is  conditional,  and  where  absolute,  as  in  our  case. 
And  agreeing  with  this  difference,  it  was  said  at  the  bar  and  bench 
that  it  was  adjudged. 


CATON  V.  DIXON. 
In  the  King's  Bench,  Michaelmas  Teem,  1639. 

[Reported  in  1  Eolle's  Abridgment,  415,  placitum  8.] 

If,  by  articles  of  agreement  made  between  A.  (in  behalf  of  B.)  and 
C,  A.  covenants  that  B.,  for  the  consideration  afterwards  in  said  deed 

^  Eeported  as  follows  in  1  Eol.  Abr.  415,  pi.  10 :  If  an  award  be  made  by  arbitra- 
tors between  A.  and  B.,  that  A.  shall  pay  10^  to  B.,  and  in  consideratione  inde  B.  shall 
become  bound  in  an  obligation  to  A.  to  release  all  his  right  in  certain  land  ;  in  this 
case  B.  must  become  bound  in  the  obligation,  though  A.  has  not  paid  him  the  lOZ., 
notwithstanding  the  latter  is  to  be  done  first  according  to  the  intent  of  the  arbitra- 
tors ;  for  there  is  a  mutual  remedy  on  each  side  if  the  award  be  not  performed ;  and 
the  consideration  was  only  the  motive  of  the  arbitrators  to  make  the  award,  and  not 
a  condition  precedent.  Per  Jones  and  Berkelet  against  Ckoke,  this  being  moved 
in  arrest  of  judgment;  also,  Hil.  11  Car.  B.  R.,  between  Hayes  and  Hayes,  the  same 
case  in  effect,  it  was  adjudged  upon  demurrer,  that  it  is  not  any  condition  precedent, 
but  that  B.  is  bound  to  perform  his  part,  though  A.  does  not  perform  his  part.  —  Ed, 
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expressed,  shall  convey  certain  land  to  C.  in  fee,  and  afterwards  C. 
covenants  on  his  part/?ro  considerationibus  prcedictis  to  pay  to  B.  160Z., 
&c. ;  in  this  case,  though  B.  do  not  assure  the  land  to  C,  yet  C.  is 
bound  to  pay  the  money ;  for  the  assurance  of  the  land  is  not  a  condi- 
tion precedent,  but  these  are  distinct  and  mutual  covenants.  Adjudged 
upon  demurrer. 


BEAGG  V.  NIGHTINGALE. 

In  the  King's  Bench,  Easteb  Term,  1649. 

[Reported  in  1  Rolle's  Abridgment,  416,  placitum  15.] 

A.  by  indenture  leased  a  messuage  to  B.  in  December  (22  Car.)  tor 
twelve  years,  and  covenanted  with  B.  to  repair  it  with  all  necessary 
repairs  before  Midsummer  following,  and  B.  covenanted  on  his  part 
quod  ah  et  post  tale  tempus  quale  A.  repararet  et  emendaret  prcedictum  mes- 
suagium,  quod  tunc  proedictus  B.  sufficienter  repararet  prcedictum  messua- 
gium  ad  omnia  tempera  durante  dicto  termino.  In  an  action  of  covenant, 
by  A.  against  B.,  for  non-repair  of  the  messuage  after  Midsummer, 
according  to  the  covenant  of  B.,  the  plaintiff  declared  that  although  he 
had  performed  all  the  covenants  on  his  part  to  be  performed  (with- 
out any  particular  averment  that  he  repaired  it  before  Midsummer, 
according  to  his  covenant,  with  all  necessary  repairs),  j'et  that  the 
defendant  did  not  repair  it  after  the  said  feast,  &c.  Adjudged  upon 
demurrer  that  this  was  a  good  declaration ;  for  the  covenant  of  A.  to 
repair  it  before  Midsummer  is  not  a  condition  precedent,  but  there  is 
merely  a  division  of  time  between  A.  and  B.,  viz.,  that  A.  shall  repair 
it  before  Midsummer,  and  B.  afterwards  during  the  term  ;  so  that  each 
of  them  can  have  his  remedy  by  action  against  the  other,  for  the  ulti- 
mate time  limited  for  A.  to  repair  it  is  Midsummer,  and  the  covenant  of 
B.  refers  to  the  said  extreme  time  limited  to  A.,  and  not  to  the  fact, 
viz.,  the  repairing  by  A.,  for  the  words  are pos<  tale  tempus,  &c. 


WARE  V.   CHAPPEL. 

In  the  Upper  Bench,  Michaelmas  Term,  1649. 

[Reported  in  Style,  186.] 

"Ware  brought  an  action  of  debt  for  500?.  against  Chappel,  upon  an 
indenture  of  covenants  between  them,  viz.,  that  Ware  should  raise  500 
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soldiers,  and  bring  them  to  such  a  port,  and  that  Chappel  should  find 
shipping  and  victuals  for  them  to  transport  them  to  Galicia,  and  for 
not  providing  the  shipping  and  victuals  at  the  time  appointed  was  the 
action  brought.  The  defendant  pleaded  that  the  plaintiff  had  not 
raised  the  soldiers  at  that  time  ;  and  to  this  plea  the  plaintiff  demurs. 
Windham,  of  counsel  with  the  plaintiff,  held,  that  the  defendant  ought 
to  have  provided  the  shipping  and  victuals  against  the  time,  though  the 
soldiers  were  not  raised  ;  for  the  not  raising  of  the  soldiers  can  be  only 
urged  by  way  of  mitigation  of  damages,  and  not  pleaded  in  discharge 
of  the  breach  assigned.  Yard,  of  counsel  with  the  defendant,  held  the 
plea  was  good  in  bar  of  the  action,  for  the  covenants  of  each  part 
have  relation  one  to  the  other,  and  there  is  a  condition  precedent  made 
by  the  words,  to  find  shipping  for  the  soldiers  ;  so  that  the  defendant 
was  not  to  find  shipping,  except  the  plaintiff  raised  the  soldiers ; 
neither  is  there  anj-  notice  given  us  how  many  soldiers  he  had  raised. 
RoLLE,  C.  J.,  held  that  there  was  no  condition  precedent;  but  that 
they  are  distinct  and  mutual  covenants,  and  that  there  may  be  several 
actions  brought  for  them  :  and  it  is  not  necessarj'  to  give  notice  of  the 
number  of  the  men  raised,  for  the  number  is  known  to  be  500  ;  and  the 
time  for  the  shipping  to  be  ready  is  also  known  by  the  covenants  ;  and 
you  have  your  remedy  against  him  if  he  raise  not  the  men,  as  he  hath 
against  j'ou  for  not  providing  the  shipping.  Jermtn  and  Nicholas, 
JJ.,  held  against  Rolle  that  there  is  a  precedent  condition.  Aske,  J., 
was  of  Rolle,  the  Chief  Justice's  opinion.  Nicholas  changed  his 
opinion,  and  so  judgment  was  given  for  the  plaintiff,  except  better 
matter  were  shown. 


ANNE   GIBBONS,  Plaintiff,  ANNE   PREWDE,  Defendant. 
In  the  Exchequer,  Eastek  Teem,  1657. 

[Eepm-ted  in  Hardres,  102.] 
In  Action  sur  le  Case. 

The  plaintiff  declared,  that  whereas  it  was  upon  the  18th  of  Novem- 
ber, 1652,  mutually  agreed  betwixt  them,  that  the  plaintiff  should 
before  Ladj'-day  following  convey  over  all  her  estate  and  interest  in 
the  real  estate  of  William  Prewde,  deceased,  to  the  defendant  and  her 
heirs,  and  that  in  consideration  thereof  the  defendant  should  before 
that  time  pay  the  plaintiff  25/.,  and  convey  unto  her  and  her  heirs  so 
much  of  the  said  real  estate  as  should  amount  to  50?.  per  annum,  and 
enter  into  a  bond  of  2,000?.,  the  said  defendant  afterwards  the  same  day 
and  year,  in  consideration  the  plaintiflF  did  promise  to  the  defendant  to 
perform  her  part  of  the  said  agreement,  did  promise  to  the  plaintiff  to 
perform  her  part  of  the  same,  and  avers  the  real  estate  to  be  worth 
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500Z.  per  annum.  Upon  non-assumpsit,  and  verdict  for  the  plaintiff,  it 
was  moved  in  arrest  of  judgment. 

By  Mr.  Atkins,  that  as  the  case  is,  the  plaintiff  must  perform  her 
part  of  the  agreement  first,  otherwise  the  defendant  cannot  convey  to 
the  plaintiff  50?.  per  annum  out  of  the  said  estate. 

Answer :  The  performance  on  the  defendant's  part  is  not  sub  modo 
or  conditional,  but  absolute  and  reciprocal  by  reason  of  the  agreement ; 
for  it  is  not  in  consideration  that  the  plaintiff  should  convey  all  her 
estate,  &c.,  but  in  consideration  that  the  plaintiff  did  agree  to  it ;  and 
the  consideration  upon  which  the  action  is  grounded  is  a  mutual 
promise  to  perform  the  agreement.  15  H.  7, 10  b.  As  if  I  covenant  to 
marry  a  man's  daughter,  and  he  covenants  to  give  me  a  hundred 
pounds ;  so  here,  the  agreement  and  promise,  which  is  reciprocal  and 
gives  the  defendant  a  remedy  upon  breach  made  by  the  plaintiff,  is  the 
consideration,  and  not  the  perfonnance  of  any  act  by  the  plaintiff. 

2.  The  plaintiff  has  as  long  time  by  the  agi-eement  to  convey  her 
estate,  as  the  defendant  has  to  convey  part  of  the  real  estate  of  William 
Prewde. 

3.  The  agreement  and  promise  made  by  the  defendant  is  not  to  con- 
vey to  the  plaintiff  part  of  the  estate  conveyed  by  the  plaintiff  to  the 
defendant,  but  to  convey  part  of  the  real  estate  of  WiUiam  Prewde, 
which  may  be  done  though  the  plaintiff  does  not  convey  any  part  of 
her  estate  and  interest  therein  to  the  defendant. 

Second  objection  was,  that  the  defendant's  part  of  the  agreement 
was  promised  to  be  performed  in  consideration  of  the  plaintiff's  per- 
forming her  part  of  the  agreement,  which  is  not  averred  to  be 
performed. 

Answer :  That  is  a  mistake  ;  for  the  defendant's  agreement  does  not 
depend  upon  the  plaintiff's  performing  of  any  act,  but  is,  that  in  con- 
sideration that  the  plaintiff  agreed  to  do  such  a  thing,  the  defendant 
agreed  to  do  another  thing,  and  the  consideration  is  no  other  than  the 
reciprocal  promise  of  one  to  the  other,  which  is  executory,  and  upon 
which  the  parties  have  mutual  remedies  ;  and  it  is  a  general  rule,  that 
when  the  defendant  has  a  remedy  for  the  consideration  of  a  promise, 
that  consideration  needs  not  be  averred  to  be  performed,  which  is  our 
case  ;  and  afterwards  judgment  was  given  pro  quer. 


POEDAGE  V.  COLE. 

In  the  Ejtng's  Bench,  Michaelmas  Term,  1669, 

[Reported  in  1  Williams'  Saunders,  319.] 

Debt  upon  a  specialty  for  774/.  15s.     The  plaintiff  declares  that  the 
defendant  by  his  certain  writing  of  agreement  made  at,  &c.,  by  the 

40 
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plaintiff  by  the  name,  &c.,  and  the  defendant  by  the  name,  &c.,  and 
brings  the  deed  into  court,  &c.,  it  was  agreed  between  the  plaintiff  and 
defendant  in  manner  and  form  following,  viz.,  That  the  defendant 
should  give  to  the  plaintiff  the  sum  of  7751.  for  all  his  lands,  with  a 
house  called  Ashmole-house  thereunto  belonging,  with  the  brewing  ves- 
sels remaining  in  the  said  house,  and  with  the  malt-miU  and  wheelbar- 
row ;  and  that  in  pursuance  of  the  said  agreement,  the  defendant  had 
given  to  the  plaintiff  5s.  as  an  earnest,  and  it  was  by  the  said  writing 
further  agreed  between  the  plaintiff  and  defendant,  that  the  defend- 
ant should  pay  to  the  plaintiff  the  residue  of  the  said  sum  of  775?.,  a  week 
after  the  feast  of  St.  John  the  Baptist  then  next  following  (all  other 
movables,  with  the  corn  upon  the  ground,  except).  And  although 
the  defendant  has  paid  five  shillings,  parcel,  &c.,  j'et  the  said  defend- 
ant, although  often  requested,  has  not  paid  the  residue,  to  the  damage, 
&c. .  The  defendant  prays  03'er  of  the  specialty,  which  is  entered  in 
hmc  verba,  to  wit.  :  "  11  Maj',  1668.  It  is  agreed  between  Doctor  John 
Pordage  and  Bassett  Cole,  esquire,  that  the  said  Bassett  Cole  shall  give 
unto  the  said  doctor  775Z.  for  all  his  lands,  with  Ashmole-house  there- 
unto belonging,  with  the  brewing  vessels  as  they  are  now  remaining  in 
the  said  house,  and  with  the  malt-mill  and  wheelbarrow.  In  witness 
whereof  we  do  put  our  hands  and  seals  :  mutually  given  as  earnest  in 
performance  of  this  5s.  ;  the  money  to  be  paid  before  Midsummer,  1668  ; 
all  other  movables,  with  the  corn  upon  the  ground,  excepted."  And 
upon  03'er  thereof  the  defendant  demurs.  And  Withins,  of  counsel 
with  the  defendant,  took  several  exceptions  to  the  declaration.  1. 
That  the  demand  by  the  declaration  is  of  774/.  15s.  ;  whereas  the  whole 
sum  is  7751.  ;  and  the  5s.  paid  for  earnest  shall  not  be  taken  as  part  of  the 
sum  of  775/.  Sed  non  allocatur  ;  for,  per  Curiam,  it  shall  be  intended 
as  part  of  the  sum.  2.  That  the.  exception  of  the  residue  of  the  mov- 
ables is  not  well  recited,  for  the  word  (except)  in  the  declaration  is  not 
good  for  want  of  sense.  Sed  non  allocatur,  for  it  is  sensible  enough  in 
the  declaration  ;  and  if  it  were  not,  the  declaration  is  good  ;  for  an  in- 
sensible clause  does  not  make  the  rest  of  the  deed  vicious  which  is  sen- 
sible in  itself.  3.  The  great  exception  was,  that  the  plaintiff  in  his 
declaration  has  not  averred  that  he  had  conveyed  the  lands,  or  at  least 
tendered  a  convej-ance  of  them  ;  for  the  defendant  has  no  remedy  to 
obtain  the  lands,  and  therefore  the  plaintiff  ought  to  have  conveyed 
them,  or  tendered  a  conveyance  of  them,  before  he  brought  his  action 
for  the  money.  And  it  was  argued  by  Withins,  that  if  by  one  single 
deed  two  things  are  to  be  performed,  namely,  one  by  the  plaintiff  and 
the  other  by  the  defendant,  if  there  be  no  mutual  remedy,  the  plaintiff 
ought  to  aver  performance  of  his  part ;  Trin.  12  Jac.  I.  between  Holder 
r.  Tayloe,^  Ughtred's  case,^  and  Sir  Eichard  Pool's  case  there  cited, 
and  Gray's  case,"  and  that  the  word  {pro)  made  a  condition  in  things 
executory.*     And  here  in  this  case  it  is  a  condition  precedent  which 

1  1  Roll.  Abr.  518  (C),  pi.  2,  3.  2  7  Rep.  10. 

=  5  Rep.  78,  79 ;  s.  c.  Cro.  Eliz.  405.  *  Co.  Lit.  204  a. 
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ought  to  be  performed  before  the  action  brought ;  wherefore  he  prayed 
judgment  for  the  defendant. 

But  it  was  adjudged  by  the  Court  that  the  action  was  well  brought 
without  an  averment  of  the  conveyance  of  the  land ;  because  it  shall 
be  intended  that  both  parties  have  sealed  the  specialty.  And  if  the 
plaintiflf  has  not  conveyed  the  land  to  the  defendant,  he  has  also  an 
action  of  covenant  against  the  plaintiff  upon  the  agreement  contained 
in  the  deed,  which  amounts  to  a  covenant  on  the  part  of  the  plaintiff 
to  convey  the  land  ;  and  so  each  party  has  mutual  remedy  against  the 
other.  But  it  might  be  otherwise  if  the  specialty  had  been  the  words 
of  the  defendant  only,  and  not  the  words  of  both  parties  by  way  of 
agreement  as  it  is  here.  And  by  the  conclusion  of  the  deed  it  is  said 
that  both  parties  had  sealed  it ;  and  therefore  judgment  was  given  for 
the  plaintiff,  which  was  afterwards  affirmed  in  the  Exchequer  Chamber, 
Trin.  22  of  King  Charles  the  Second.^ 


HUNLOCKE  V.  BLACKLOWE. 
In  the  King's  Bench,  Trinity  Term,  1670. 

[Reported  in  2  Williams'  Saunders,  156.] 

Debt  on  bond  dated  the  last  day  of  July  in  the  16th  year  of  the 
reign  of  the  now  king,  conditioned  to  perform  covenants  in  articles  of 
agreement.     The  defendant,  after  oyer  of  the  condition,  sets  out  the 

'  In  a  note  to  this  case,  Mr.  Serjeant  Williams  states  the  following  rules  for  dis- 
tinguishing between  dependent  and  independent  covenants :  1.  If  a  day  be  appointed 
for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the  thing  which  is  the  consideration  of  the  money  or 
other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  such  other  act  before  performance ;  for  it  appears  that  the  party  relied  upon 
his  remedy,  and  did  not  intend  to  make  the  performance  a  condition  precedent ;  and 
so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  consideration  of 
the  money  or  other  act.  2.  But  when  a  day  is  appointed  for  the  payment  of  money, 
&c.,  and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the  money, 
&c.,  is  to  be  performed,  no  action  can  be  maintained  for  the  money,  &c.,  before  per- 
formance. 3.  Where  a  covenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part  of 
the  defendant  without  averring  performance  in  the  declaration.  4.  But  where  the 
mutual  covenants  go  to  the  whole  consideration  on  both  sides,  they  are  mutual  con- 
ditions, and  performance  must  be  averred.  5.  Where  two  acts  are  to  be  done  at  the 
same  time,  as,  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in 
consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the  same  day,  neither 
can  maintain  an  action  without  showing  performance  of,  or  an  offer  to  perform  his 
part,  though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act ;  and  thia 
particularly  applies  to  all  cases  of  sale.  —  Ed. 
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articles,  by  which  it  appears  that  the  plaintiff,  being  a  tailor,  had  as 
signed  his  trade  to  the  defendant,  and  all  the  benefit  of  the  customers 
named  in  a  schedule  annexed  to  the  articles,  and  the  plaintiff  covenants 
with  the  defendant,  that  he  would  from  thenceforth  leave  off  and  desist 
from  using  and  exercising  the  trade  of  a  tailor  with  any  of  the  cus- 
tomers named  in  the  schedule,  with  several  other  covenants  on  the  part 
of  the  said  plaintiff  to  be  performed,  and  the  said  defendant,  in  consid- 
eration of  the  performance  thereof,  covenants  that  he  will  pay  the 
plaintiff  100?.  a  year  during  his  life  by  quarterly  payments,  with  divers 
other  covenants  on  the  part  of  the  said  defendant  to  be  performed  ;  and 
the  defendant,  after  he  had  shown  aU  the  covenants,  pleads  in  bar  that 
the  plaintiff,  after  the  making  of  the  said  articles,  to  wit,  on  the  first 
day  of  August  in  the  aforesaid  16th  year,  at,  &c.,  used  and  exercised 
the  art  and  mystery  of  a  tailor  for  and  with  the  said  Mr.  Pierrepoint 
(namely,  one  of  the  customers  named  in  the  schedule) ,  for  the  sole 
benefit  of  the  said  plaintiff,  &c. ,  to  which  plea  the  plaintiff  demurred 
in  law. 

And  it  was  urged  by  Saunders,  for  the  defendant,  that  the  words, 
"  in  consideration  of  the  performance  thereof,"  make  a  condition  prece- 
dent, so  that  when  the  plaintiff  had  broken  his  covenant  by  using  his 
trade  with  one  of  the  customers,  the  defendant  was  not  bound  any 
longer  to  pay  the  100?.  a  j-ear  to  the  plaintiff.  And  here  the  plaintiff 
had  used  his  trade  with  one  of  his  customers  before  an}-  paj-ment  of 
the  100?.  a  j'ear  became  due,  and  therefore  the  defendant  was  dis- 
charged from  the  payment  of  the  100?.  a  year.  And  to  prove  that  this 
was  a  condition  precedent,  he  cited  3  Leon.  219,  Brocas's  case,  where 
the  lord  of  a  manor  covenanted  to  assure  the  freehold  to  one  of  his 
copyholders  and  his  heirs,  and  the  copj'holder,  in  consideration  of  the 
same  covenant  performed,  promised  to  pay  a  certain  sum  of  money ; 
and  it  was  adjudged  that  the  copyholder  was  not  obliged  to  pay  the 
money  until  the  lord  had  first  performed  the  covenant  on  his  part ;  but 
it  is  otherwise,  saj's  the  book,  if  the  covenant  on  the  part  of  the  copy- 
holder had  been,  in  consideration  of  the  covenant  to  be  performed. 
And  here  the  words  are,  in  consideration  of  the  performance  of  the 
plaintiff's  covenant,  which  is  as  much  as  to  say,  in  consideration  of  the 
covenant  performed.  Wherefore  he  concluded  that  here  was  a  condi- 
tion precedent,  which  being  broken,  the  defendant  is  not  bound  to  pay 
the  100?.  a  year. 

Sednon  allocatur;  for  the  plaintiff's  covenant  being  in  the  nature  of 
a  negative  covenant,  namely,  that  he  will  not  use  his  trade  with  the 
customers,  if  the  words  "in  consideration  of  the  performance  thereof" 
should  amount  to  a  condition  precedent,  the  plaintiff  would  never  have 
the  100?.  a  year  during  his  life,  because  it  is  not  possible  foi  the  plain- 
tiff to  perform  his  covenant  in  his  lifetime  ;  for  at  any  time  during  his 
life  he  may  break  it,  and  a  negative  covenant  is  not  said  to  be  per- 
formed until  it  becomes  impossible  to  break  it ;  which  impossibility  can 
only  happen  here  by  the  plaintiff's  death.     And  therefore  such  a  con- 
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struction  would  entirely  defeat  tlie  intention  of  the  parties ;  for  it 
plainly  appears  that  their  intent  was  that  the  plaintiff  should  have  the 
lOOZ.  a  year  during  his  life,  and  therefore  it  is  not  a  condition,  but  the 
defendant  may  have  his  action  of  covenant  against  the  plaintiff  for 
breach  of  the  covenant  on  his  part.  And  although  it  was  urged  that 
the  100?.  a  year  should  be  paid  until  the  plaintiff  has  broken  the  cove- 
nant on  his  part,  and  no  longer,  and  that  such  was  the  true  meaning  of 
the  parties  ;  and  when  the  plaintiff  has  voluntarily  broken  the  covenant 
on  his  part,  he  seems  to  be  content  that  the  100?.  a  year  should  not  be 
paid  any  longer ;  yet  this  was  overruled  by  the  Court.  Wherefore  it 
was  adjudged  for  the  plaintiff. 


BEANY  V.  TURNER. 

In  the  Ejng's  Bench,  Tmnitt  Term,  1670. 

[Reported  in  1  Levinz,  293.] 

Ekkor  of  a  judgment  in  the  Common  Pleas,  where  the  plaintiff  de- 
clares, that  it  was  agreed  between  him  and  the  defendant,  that  the 
plaintiff  should  surrender  to  the  defendant  certain  copyhold  lands,  and 
that  the  defendant  should  pay  to  the  plaintiff  so  much ;  and  in 
consideration  that  the  plaintiff  had  assumed  to  perform  the  agreement 
on  his  part,  the  defendant  had  assumed  to  perform  the  agreement  on 
his  part :  and  avers,  that  he  had  surrendered  into  the  hands  of  two  copy- 
holders, according  to  the  custoni,  to  the  use  of  the  defendant,  and  that 
the  defendant  had  not  paid.  On  which  the  defendant  demurs,  and 
judgment  was  given  in  the  Common  Pleas  for  the  plaintiff.  And 
now  the  error  assigned  was,  that  the  surrender  into  the  hands  of  two 
copyholders  was  not  a  good  performance  on  the  plaintiff's  part.  .  .  . 
To  which  it  was  answered,  that,  on  an  agreement  to  surrender  gen 
erally,  a  surrender  by  any  way  is  sufficient.  But  Twtsden  held, 
that  this  surrender  was  no  performance,  and  Keltnge,  C.  J.,  held  the 
contrary.  But  by  the  whole  Court,  here  being  mutual  promises,  there 
needs  no  averment  at  aU  of  the  performance,  and  therefore  an  ill  aver- 
ment of  that  which  needs  no  averment  shall  not  hurt ;  and  thereupon 
they  aU  affirmed  the  judgment. 
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HAYS  V.  BICKERSTAFFE. 
In  the  Common  Pleas,  Eastee  Teem,  1675. 

[Reported  in  2  Modem  Reports,  34.] 

In  covenant  brought  by  tbe  lessee,  who  declared  that  the  lessor  cov- 
enanted with  him,  that  he,  "  paying  the  rent  and  performing  the  cov- 
enants on  his  part  to  be  performed,"  shall  quietly  enjoy.  The  breach 
assigned  was  a  disturbance  by  the  lessor,  who  pleads  that  tiU  such  a 
time  the  plaintiff  did  quietlj'  enjoy  the  thing  demised  without  dis- 
turbance ;  but  then  he  cut  down  wood,  which  was  contrary  to  his  cov- 
enant, and  then  and  not  before,  he  entered  ;  and  so,  by  the  plaintiff's 
not  performing  his  covenant,  the  defendant's  covenant  ceases  to  oblige 
him  :  whereunto  the  plaintiff  demurred. 

The  question  was,  whether  the  defendant's  covenant  was  conditional 
or  not?  For  if  it  amount  to  a  condition,  then  his  entry  is  lawful :  but 
if  it  be  a  covenant,  it  is  otherwise  ;  for  then  he  ought  to  bring  his  action. 

Pemherton,  Serjt.,  for  the  plaintiff.  That  this  covenant  is  not 
conditional,  for  the  words  "paying  and  performing"  signify  no  more 
than  that  he  shall  enjo}^  &c.,  under  the  rents  and  covenants,  and  it  is  a 
clause  usually  inserted  in  the  covenant  for  quiet  enjoyment ;  indeed, 
the  word  "  paying  "  in  some  cases  may  amount  to  a  condition  ;  but  that 
is  where  without  such  construction  the  partj'  could  have  no  remedy. 
But  here  are  express  covenants  in  the  lease,  and  a  direct  reservation  of 
the  rent,  to  which  the  party  concerned  may  have  recourse  when  he 
hath  occasion.  A  liberty  to  take  pot- water,  "  paying  so  many  turns," 
&c.,  is  a  condition.  The  words  "  paj'ing  and  yielding"  make  no  con- 
dition, nor  was  it  ever  known  that  for  such  words  the  lessor  entered  for 
non-pajrment  of  rent,  and  there  is  no  difference  between  these  words 
and  the  words  "paying  and  performing;"  in  Bennett's  case,  in  the 
King's  Bench,  it  was  ruled  no  condition.  Duncomb's  case,  Owen's 
Rep.  54. 

Barrel,  Serjt.,  for  the  defendant,  said,  that  the  covenant  is  to  be 
taken  as  the  parties  have  agreed  ;  and  the  lessor  is  not  to  be  sued  if  the 
lessee  iirst  commit  the  breach ;  modus  et  conventio  qualify  the  general 
words  concerning  quiet  enjoyment. 

The  Court  took  time  to  consider,  and  afterwards  in  this  Term  judg- 
ment was  given  for  the  plaintiff,  that  the  covenant  was  not  conditional. 

Atkins,  J.,  doubted. 
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COLE  V.   SHALLETT. 

In  the  Common  Pleas,  Hilabt  Term,  1682. 

[Seported  in  3  Levinz,  41.] 

Covenant  upon  a  charter-party,  whereby  the  master  of  a  ship  cove- 
nanted to  sail  the  first  fair  ivind  to  Barcelona,  and  that  his  mariners 
should  attend  with  his  boat  to  relade  the  ship  there,  and  that  then  he 
would  return  with  the  first  fair  wind  to  London,  and  would  unload  and 
deliver  the  goods.  The  merchants  covenant  to  pay  him  so  much  for 
freight,  and  so  much  per  diem  during  his  stay  there,  and  the  mastei 
brought  this  action  for  the  money  due  to  him  for  the  freight  and  for  the 
demurrage,  and  declares  that  he  sailed  with  the  fii-st  fail-  wind,  and  so 
on,  according  to  the  articles.  The  defendant  quoad  the  freight  pleaded 
that  the  ship  did  not  return  directly  to  London,  but  went  to  Alicante 
and  Tangier,  and  made  divers  deviations,  by  which  the  goods  were 
spoiled.  And  quoad  the  demurrage,  that  that  was  occasioned  by  the 
neglect  of  the  mariners  to  attend  with  their  boat  to  relade  the  ship. 
Hereupon  the  plaintiff  demurred ;  et  per  tolam  Curiam  judgment  was 
given  for  the  plaintiff;  for  the  covenants  are  mutual  and  reciprocal, 
whereupon  each  hath  his  action  against  the  other,  and  cannot  plead 
the  breach  of  one  covenant  in  bar  of  the  other ;  and  perhaps  the  dam- 
age of  the  one  side  and  the  other  was  not  equal,  and  therefore  the  one 
not  pleadable  in  bar  of  the  other ;  but  each  party  is  by  his  action  to 
recover  against  the  other  the  certain  damage  he  sustained,  and  so  it 
was  adjudged,  Hil.  13  Car.  2  B.  R.  inter  Thompson  &  Noel.^ 


BLACKWELL  v.   NASH. 
In  the  King's  Bench,  Michaelmas  Term,  1722. 

[Reported  in  1  Strange,  535.] 

In  debt  for  a  penalty,  the  plaintiff  declares  that  he  covenanted  to 
transfer  to  the  defendant,  on  or  before  the  21st  of  September,  so  much 
stock,  and  that  the  defendant  in  consideratione  prcemissorum  covenanted 
to  accept  and  pay  for  it ;  and  then  avers  that  he  was  at  the  books  the 
21st  of  September,  et  paratus  fuit  et  ohtulit  ad  transferendum  to  the  de- 
fendant, who  then  and  there  refused  to  accept  or  pay. 

On  demurrer  it  was  objected  by  Acherley,  that  "  for  it"  made  it  a  con- 
dition precedent :  14  H.  4,  19  ;  5  Co.  21 ;  15  H.  7,  18 ;  Dy.  76  ;  2 

1  1  Levinz,  15.  — Ed. 
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Saund.  352.  And  therefore  to  entitle  himself  to  this  action,  the  plain- 
tiff should  have  shown  an  actual  transfer  of  the  stock,  and  the  rather 
here,  because  the  covenant  was  not  to  pay  the  money  till  the  day  of 
the  transfer,  which  brings  this  case  out  of  the  distinction  laid  down  in 
Thorpe  v.  Thorpe,  Salk.  171. 

Seeve,  contra.  Here  are  mutual  covenants,  and  therefore  we  need 
not  show  a  performance  of  our  part  of  the  agreement ;  but  if  we  were 
obliged,  a  tender  is  sufQcient,  especially  a  personal  one,  as  this  must  be 
taken  to  be  from  the  refusal  which  is  alleged  ;  and  it  being  a  personal 
tender,  that  helps  the  want  of  any  averment  of  the  usage  of  the  com- 
pany, and  of  staying  tUl  the  books  were  shut,  according  to  the  case  of 
Lancashire  v.  KUhngworth,  1  Ld.  Eaym.  686  ;  for  this  is  like  the  ten- 
der of  rent,  where  a  refusal  on  any  part  of  the  day  excuses  the  party 
from  any  longer  attendance  ;  besides,  this  declaration  is  according  to 
the  precedents.  1  Brownl.  Ent.  14 ;  Br.  Bed.  109  ;  Lutw.  226  ;  Lev. 
Ent.  30,  44. 

M  per  Curiam :  In  condderaiione  prcemissorum  is  in  consideration  of 
the  covenant  to  transfer,  and  not  of  an  actual  transferring,  for  which 
the  defendant  has  his  remedy  ;  or  if  it  were,  a  tender  and  refusal  would 
amount  to  a  performance.  In  all  these  cases,  the  great  question  is,  who 
is  to  do  the  first  act ;  but  when  the  transfer  is  to  be  upon  payment,  there 
is  no  color  to  make  the  transfer  a  condition  precedent. 

Judicium  pro  quer'  nisi,  but  enlarged  to  next  Term  on  the  importu- 
nity of  the  defendant's  counsel,  who  alleged  he  had  new  points.  Hil. 
9  Geo.,  the  plaintiff  had  judgment  without  argument. 

Trin.  10  Geo.,  the  judgment  was  aflSrmed  in  the  Exchequer  Chamber. 


MARTINDALE  v.  FISHER. 
In  the  Kjng's  Bench,  Easter  Term,  1745. 

[Reported  in  1  Wilson,  88.] 

This  is  a  special  action  upon  the  case,  wherein  the  plaintiff  sets  forth 
in  his  declaration  that  a  horse-race  was  agreed  to  be  run  between  a 
horse  of  the  plaintiff  and  one  of  Sir  Marmaduke  Wyvill's  ;  and  that 
in  consideration  that  the  plaintiff  had  agreed  to  deliver  to  the  defend- 
ant three  yards  and  one-eighth  of  cloth,  the  defendant  agreed  to  pay  to 
the  plaintiff  51.  12s.  6d.  in  case  Sir  Marmaduke  W^'vill's  horse  should 
beat  the  plaintiff's  horse,  but  if  the  plaintiff's  horse  beat  Sir  M.  "W.'s 
then  defendant  to  pay  nothing  for  the  cloth ;  and  avers  that  Sir  M. 
W.'s  horse  won  the  race :  upon  the  general  issue  there  was  a  verdict 
for  the  plaintiff.  It  was  now  moved  in  arrest  of  judgment ;  and  the  ex- 
ception taken  to  the  declaration  by  Serjeant  Booth  was,  that  it  is  not 
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averred  in  the  declaration  that  the  cloth  was  delivered  to  the  defend- 
ant; but  to  this  it  was  answered  by  Mr.  Ford,  and  resolved  by  the 
Court,  that  this  was  an  action  founded  on  mutual  promises,  and  that 
here  was  only  promise  for  promise,  and  therefore  it  was  not  necessary 
for  the  plaintiff  to  make  an  averment  in  his  declaration  of  the  delivery 
of  the  cloth ;  and  the  Court  said  the  case  of  Nichols  and  Eaynbred, 
Hob.  88,  is  in  point.  Dennison,  J.,  said,  that  where  a  plaintiff  declares 
that  in  consideration  he  the  said  plaintiff  would  deliver  to  the  defendant 
a  piece  of  cloth,  that  the  defendant  should  pay  such  a  sum  of  money 
for  it,  in  that  case  an  averment  of  the  delivery  of  the  cloth  is  neces- 
sary ;  but  if  plaintiff  states  an  agreement,  and  then  lays  it  that  in  con- 
sideration of  such  a  promise  or  agreement,  &c.,  there  is  no  need  of  an 
averment.  So  N.  B.  the  difference.  And  the  postea  was  ordered  to  be 
delivered  to  the  plaintiff.  Vide  Hob.  106 ;  Yelv.  136 ;  1  Lev.  293 ; 
Hard.  103. 


BACH  V.  OWEN. 
In  the  King's  Bench,  November  15,  1793. 

[Reported  in  6  Term  Reports,  409.] 

This  was  an  action  of  assumpsit.  The  declaration  stated  that  on  the 
1st  of  May,  1792,  it  was  agreed  that  the  plaintiff  should  give  the 
defendant  a  colt  in  exchange  for  the  defendant's  mare,  and  should  pay 
the  defendant  two  guineas  to  boot  on  the  1 7th  of  December  following ; 
that  it  was  further  agreed  that  the  plaintiff  should  keep  the  colt  until 
the  29th  of  September  following ;  that  mutual  promises  were  made, 
&c.  ;  that  the  defendant,  "to  make  the  agreement  the  more  firm  and 
binding,  paid  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain  ;  " 
that  the  plaintiff  kept  the  colt  until  the  29th  of  September,  and  that 
the  plaintiff  was  ready  and  willing  and  offered  to  pay  the  defendant  two 
guineas,  and  requested  him  to  accept  the  same,  but  that  the  defendant 
would  not  receive  the  said  money,  and  that  he  had  not  delivered  the 
mare  to  the  plaintiff,  although  often  requested  so  to  do,"  &c. 

To  this  the  defendant  demurred ;  and  showed  for  cause,  that  it  did 
not  appear  by  the  declaration  that  the  plaintiff  was  ready  and  willing, 
or  offered,  to  deliver  the  colt  to  the  defendant  in  exchange  for  the 
mare. 

burrow,  in  support  of  the  demurrer,  contended,  that  where  the 
doing  of  one  thing  by  one  party  is  to  be  the  consideration  of  another 
to  be  performed  by  the  other  party,  the  performance  of  the  one  must 
be  averred  before  that  party  can  maintain  an  action  against  the  other 
for  the  non-performance  of  his  part  of  the  agreement.  Co.  Lit.  51  b ; 
Callonel  v.  Briggs,  Salk.  112  ;  Thorpe  v.  Thorpe,  Salk.  171 ;  and  Jones 
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V.  Barkley,  Dougl.  684.  In  this  case  the  plaintiff  should  have  averred 
that  he  had  delivered,  or  had  offered  to  dehver,  the  colt  to  the  de- 
fendant. 

Walton,  contra,  admitted  the  eases  cited,  but  denied  their  applica- 
tion to  the  present. 

BuLLEK,  J.  There  is  no  foundation  for  the  objection  taken  by  the 
defendant's  counsel ;  the  paj'ment  of  the  halfpenny  vested  the  prop- 
erty of  the  colt  in  the  defendant,  and  therefore  it  was  unnecessary  for 
the  plaintiff  to  show  that  he  had  tendered  the  colt  to  the  defendant. 
But  there  seems  to  be  another  objection :  the  plaintiff  has  not  alleged 
that  he  made  anj'  special  request  to  the  defendant  to  deliver  the  mare. 

Walton.  That  is  a  mere  matter  of  form  ;  and  as  the  defendant  has 
not  assigned  it  as  a  cause  of  demurrer,  he  ought  not  now  to  be  permit- 
ted to  take  advantage  of  it.  Besides,  a  request  is  stated  at  the  conclu- 
sion :  "  that  the  defendant  has  not  delivered  the  mare  to  the  plaintiff, 
although  often  requested  so  to  do." 

BuLLER,  J.  The  want  of  a  request  is  a  substantial  defect ;  and  where 
it  is  necessary  to  allege  a  special  request,  the  general  words  "though 
often  requested"  will  not  answer  the  purpose.  It  will  be  better  to 
amend  the  declaration  in  this  particular.     Accordingly 

The  Court  gave  the  plaintiff  leave  to  amend  as  to  this  point.* 


TERRY  AND  Another  v.   DUNTZE,   Bart. 
In  the  Common  Pleas,  Februaet  4,  1795. 

[Reported  in  2  Henry  Blachstone,  389.] 

This  was  an  action  of  debt,  and  the  declaration  stated,  that  by  cer- 
tain articles  of  agreement  made  on  the  25th  of  March,  1789,  between 
Sir  George  Yonge,  Bart.,  the  said  Sir  John  Duntze  (the  defendant) ,  one 
Henrj-  Reed,  and  one  Thomas  Southcomb  and  the  plaintiffs,  the  said 
plaintiffs,  in  consideration  of  the  sum  of  3,800?.  to  be  paid  as  hereinafter 
mentioned,  did  jointly  and  severalh'  covenant  with  the  said  Sir  George 
Yonge,  Sir  John  Duntze,  Henry  Reed,  and  Thomas  Southcomb,  and 
each  of  them,  that  the  said  plaintiffs,  or  one  of  them,  would  at  their  own 
proper  costs  and  charges,  iinding  all  materials  whatsoever,  and  with  the 
best  materials  of  every  kind,  and  in  a  good  substantial  and  workmanlike 
manner,  build,  erect,  and  finish  a  certain  building  for  a  manufactory,  at 
Ottery  Saint  Mary,  in  the  county  of  Devon,  according  to  certain  draw- 
ings and  plans,  and  would  erect  the  said  building  according  to  such 
rules,  and  in  such  manner,  as  by  the  particulars  thereof  there  under- 
written were  mentioned  and  specified.     And  also  that  the  said  build- 

1  See  Radford  i-.  Smith.  3  M.  &  W.  254.  —  Ed. 
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ing,  including  the  wheat  case,  to  be  adjoining  or  within  the  same, 
should  be  in  every  respect  finished  and  completed  on  or  before  the  29th 
day  of  September  then  next.  In  consideration  whereof  they  the  said 
Sir  George  Yonge,  Sir  John  Duntze,  Henry  Reed,  and  Thomas  South- 
comb,  covenanted  to  pay  the  3,800Z.  in  the  following  manner,  that  is  to 
say,  the  sum  of  1,266Z.  13*.  id.  as  soon  as  the  second  floor  should  be 
laid,  the  further  sum  of  1,266Z.  13s.  id.  as  soon  as  the  fourth  floor 
should  be  laid,  and  the  remaining  sum  of  1,266/.  13s.  id.  as  soon  as  the 
whole  building  should  be  covered  in,  and  fuUy  finished  and  completed, 
and  the  same  building  should  be  surveyed  and  approved  of  by  such 
persons  as  should  be  by  the  said  Sir  George  Yonge,  Sir  John  Duntze, 
Henry  Eeed,  and  Thomas  Southcomb,  or  either  of  them,  appointed  to 
examine  the  same,  for  that  purpose,  within  one  month  after  the  same 
(Should  be  so  as  aforesaid  finished  and  completed.  And  the  said  Sir 
George  Yonge,  Sir  John  Duntze,  Henry  Eeed,  and  Thomas  Southcomb, 
did,  and  each  of  them  did  also,  agree  to  advance  and  pay  unto  the  work- 
men and  laborers  employed  by  the  said  plaintiffs  in  erecting  the  said 
building,  such  sum  or  sums  of  money  weekly  as  might  be  necessary  for 
their  weekly  wages  or  subsistence,  the  same  to  be  deducted  and  allowed 
out  of  the  instalment,  portion,  or  share  of  the  said  3,800Z.  which  should 
be  by  them  next  paid,  according  to  the  covenant  and  agreement  afore- 
said relating  thereto  ;  and  also  to  pay  unto  the  said  plaintiffs,  at  the  time 
of  paying  the  last  of  the  three  several  sums  of  1,266Z.  13s.  id.  in  manner 
hereinbefore  mentioned,  the  further  sum  of  150/.  for  freight  and  carriage 
of  materials,  travelling  expenses  for  workmen  and  laborers,  and  all 
other  incidental  charges,  not  included  in  the  particulars  thereunder 
written  ;  provided  alwaj's,  and  it  was  thereby  also  agreed  between  the 
said  parties  thereto,  and  each  and  every  of  them  jointly  and  severally, 
that  if  the  foundation  should  not  prove  good,  so  as  that  it  should 
be  necessary  to  put  in  sleepers,  or  a  greater  depth  of  brick  work  than 
was  described  in  the  plans  annexed  and  the  particulars  thereunder 
written,  then  the  said  plaintiffs  should  be  paid  in  addition  to  the 
several  sums  above  mentioned  as  extraordinary  work,  but  in  a  reason- 
able proportion,  according  to  the  extent  of  such  extraordinary  work ; 
provided  also,  that  neither  such  extraordinary  work,  nor  any  other 
variation  which  might  be  agreed  on  in  the  course  of  the  carrying  on  the 
building,  should  make  void  that  agreement,  but  the  same  should  be 
binding  and  valid,  notwithstanding  such  variation  or  extraordinary 
work  as  aforesaid,  and  the  same  should  be  allowed  for  or  deducted  at 
a  proportionable  estimate  to  the  whole  of  the  contract  money,  &c. 
It  was  then  averred  that  the  plaintifi"s,  after  making  the  articles  and 
before  exhibiting  their  bill,  did  at  their  own  proper  costs  and  charges, 
finding  all  materials  whatsoever,  and  with  the  best  materials  of  every 
kind,  and  in  a  good  substantial  and  workmanlike  manner,  build,  erect, 
and  finish  the  said  building  in  the  said  articles  of  agreement  mentioned, 
and  so  thereby  agreed  to  be  erected  and  built,  for  a  manufactory  as 
aforesaid,  together  with  such  wheat  case  as  aforesaid,  according  to  the 
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said  drawings,  sections,  and  plans  delineated  in  the  two  several  papers 
thereunto  annexed  as  aforesaid,  and  also  according  to  such  rules,  and  in 
such  manner,  as  by  the  particulars  thereof  thereunder  written  were  and 
are  mentioned  and  specified  as  aforesaid,  except  as  is  hereinafter  men- 
tioned ;  and  that  the  said  building,  including  such  wheat  case  aforesaid, 
would  have  been  in  everj-  respect  finished  and  completed  by  them  the 
said  plaintifl's,  on  or  before  the  29th  day  of  September  next  after  the 
making  of  the  said  articles  of  agreement,  according  to  the  tenor  and 
effect  of  the  said  articles ;  but  the  said  plaintiffs  further  said,  that  in 
erecting  and  building  the  said  manufactory  and  wheat  case,  they  the 
said  plaintiffs  bj-  the  direction,  and  at  the  special  instance  and  request 
of  the  said  Sir  George  Yonge,  Sir  John  Duntze,  Henry  Reed,  and 
Thomas  Southcomb,  made  and  caused  to  be  made  divers  alterations 
and  variations  therein,  and  in  many  respects  deviated  from  the  said 
drawings,  sections,  plans,  particulars,  and  rules  in  the  said  articles  of 
agreement  mentioned,  and  were  thereby,  and  in  consequence  thereof, 
and  without  any  neglect  or  default  of  the  said  plaintiffs,  not  only 
hindered  and  prevented  from  finishing  and  completing  the  same  upon 
or  before  the  said  29th  day  of  September  next  after  the  making  of  the 
said  articles  of  agreement,  but  also  forced  and  obliged  to  do  and 
perform  certain  extraordinary  work,  in  and  about  the  said  building 
and  wheat  case,  over  and  besides  what  was  originally  designed  and 
stipulated  for  as  aforesaid.  It  was  then  averred  that  a  surveyor  was 
appointed  who  surveyed  and  approved  of  the  building  and  the  extraor- 
dinary work,  &c. ,  and  that  the  plaintiffs  reasonably  deserved  to  have 
the  sum  of  7,059L  Is.  9^d.,  exclusive  of  the  sum  of  150Z.,  as  a  further 
allowance  for  divers  expenses  not  included  in  the  particulars  written 
under  the  articles  of  agreement,  according  to  the  estimate  of  the 
surveyor,  &c. ,  and  the  breach  assigned  was  the  non-payment  of  any 
of  the  sums  of  money  in  the  articles  of  agreement  specified,  &c. 

There  were  also  counts  for  work  and  labor,  money  paid,  and  on  an 
account  stated. 

To  the  first  count  there  was  a  general  demurrer,  and  to  the  others 
nil  debet  was  pleaded. 

In  support  of  the  demurrer  Le  Blanc,  Serjt.,  argued,  that  as  the 
plaintiffs  had  positively  agreed  to  complete  the  buildings  on  or  before 
the  29th  of  September,  it  was  necessary  to  show  that  they  were  com- 
pleted on  or  before  that  day.  The  excuse  which  is  alleged,  namely, 
that  they  made  alterations  deviating  from  the  plan  by  the  direction  of 
the  defendant,  and  were  therefore  prevented  from  finishing  the 
buildings  within  the  time,  is  not  tantamount  to  a  performance.  The 
original  undertaking  was  bj'  deed,  and  cannot  be  dispensed  with  by 
the  simple  agreement  of  the  parties.  Thus,  if  a  bond  be  conditioned  to 
perform  an  award,  provided  the  arbitrator  make  his  award  on  or  before 
a  certain  day,  and  afterwards  both  parties  agree  that  the  time  shall  be 
enlarged,  yet  unless  the  award  be  made  within  the  time  mentioned  in 
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the  condition,  the  bond  is  void.  Brown  v.  Goodman,  3  Term  Rep.  B.  E. 
592,  in  notis  ;  Littler  v.  Holland,  ibid.  590. 

The  counsel  on  the  other  side  was  stopped  by 

BuLLEB,  J.  The  only  question  in  this  case  is.  Whether  the 
covenants  were  dependent,  and  whether  the  completing  the  build- 
ings was  a  precedent  condition.  Now  it  is  a  rule  long  established 
in  the  construction  of  covenants,  that  if  any  money  is  to  be  paid 
before  the  thing  is  done,  the  covenants  are  mutual  and  independent. 
It  is  accordingly  laid  down  by  Lord  Holt  in  Thorpe  v.  Thorpe, 
that  "  if  a  day  be  appointed  for  payment  of  the  money,  and  the 
day  is  to  happen  before  the  thing  can  be  performed,  an  action  maj' 
be  brought  for  the  money  before  the  thing  be  done ;  for  it  appears 
the  party  relied  upon  his  remedy ;  and  intended  not  to  make  the 
performance  a  condition  precedent ; "  and  he  cites  the  Year  Book, 
48  Ed.  HL,  2,  3;  7  Co.  10 J,  Ughtred's  case;  1  Ventr.  147;  and  1 
Saund.  319.  The  case  in  the  Year  Book,  48  Ed.  III.,  2,  3,  is  inac- 
curately stated  by  Lord  Coke,  in  Ughtred's  case,  to  be,  "  that  Sir  Ralph 
Tolcelser  covenanted  with  Sir  Richard  Pool  to  serve  him  with  three  es- 
quires of  arms  in  the  war  with  France,  and  Sir  Richard  covenanted  there- 
for to  pay  him  forty-two  marks,  and  that  each  party  had  equal  remedy, 
one  for  the  service,  and  the  other  for  the  money."  But  it  appears  in  the 
Year  Book,  that  the  covenant  was  that  half  the  money  was  to  be  paid 
in  England  before  they  went  to  France  :  the  principle  therefore  of  that 
case  agrees  with  the  doctrine  of  Lord  Holt  in  Thorpe  v.  Thorpe,  as  is 
observed  by  him,  12  Mod.  461.  So  also  in  Pordage  v.  Cole,  1  Saund. 
319,  where  there  was  an  agreement  by  the  defendant  to  give  a  certain 
sum  to  the  plaintiff  for  his  lands  and  house,  &c.,  to  be  paid  at  a  fixed 
period,  and  only  five  shilhngs  of  the  purchase-money  was  advanced 
at  the  time  of  making  the  agreement,  an  action  on  the  agreement  was 
holden  to  lie  for  the  residue,  amounting  to  774Z.  15s.,  without  showing 
that  he  had  either  made  or  tendered  a  conveyance  of  the  lands.  Now 
let  us  apply  this  principle  to  the  present  case.  The  plaintiffs  covenant 
to  finish  and  complete  the  buildings  on  or  before  the  29th  of  Sep- 
tember then  next ;  in  consideration  of  which  the  defendant  covenants  to 
pay  3,800/.  by  instalments,  viz.,  a  certain  sum  when  the  second  floor 
should  be  laid,  a  further  sum  when  the  fourth  floor  should  be  laid,  and 
the  remainder  of  the  money  when  the  whole  should  be  covered  in  and 
finished.  By  the  terms  of  the  contract,  then,  two  several  sums  of  money 
were  to  be  paid  before  the  thing  to  be  done  was  done.  The  plaintiffs 
therefore  were  clearly  entitled  to  their  action  for  the  money  without 
averring  performance,  and  the  defendant  to  his  remedy  on  the 
covenants. 

Heath,  J. ,  of  the  same  opinion. 

EooKB,  J.,  of  the  same  opinion.  Judgment  for  the  plaintiffs. 
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MOGGEIDGE  v.  JONES. 

In  the  King's  Bench,  November  11,  1811. 

[Reported  in  14  East,  486.] 

To  an  action  upon  a  bill  of  exchange  for  2001.,  brought  by  the 
plaintiff  as  drawer  against  the  defendant  as  acceptor,  the  latter  set  up 
by  -way  of  defence,  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at 
Westminster,  that  there  was  no  consideration  for  the  drawing  of  the 
bill,  for  that  the  money  for  which  it  was  drawn  was  agreed  to  be  paid 
in  consideration  of  the  plaintiff's  executing  a  lease  of  certain  premises 
to  the  defendant,  which  he  had  not  yet  done,  and  avowed  at  the  trial 
that  he  never  meant  to  do.  The  terms  of  the  agreement  in  this  respect 
between  the  parties  were  to  this  effect :  Memorandum  of  an  agreement 
made  20th  July,  1810.  E.  Moggridge  agrees  to  let,  and  J.  D.  Jones 
to  take  (the  messuage  in  question,  being  a  house  in  Westminster)  to 
hold  from  the  29th  of  December  next  for  the  term  of  twenty-one  years, 
under  the  j'early  rent  of  120Z.  "And  the  said  E.  Sloggridge,  for  and 
in  consideration  of  500Z.  to  be  paid  by  J.  D.  Jones  by  three  bills  to  be 
drawn  by  E.  M.  and  to  be  accepted  by  J.  D.  J.,  bearing  date  this  day,  to 
be  paj^able  thus,  one  bill  for  2001.  payable  eight  months  after  date,  &c., 
doth  hereby  agree  to  execute  a  lease  of  the  said  messuage  for  the  said 
term,"  &c.  And  J.  D.  Jones  agrees  to  take  the  said  lease  at  the  said 
J'early  rent,  &c.,  and  execute  a  counterpart,  &c.  The  defendant  was 
immediatelj'  let  into  possession  of  the  premises,  and  accepted  the  bill 
in  question,  with  the  other  two,  for  the  consideration  money ;  after 
which  the  plaintiff  refused  to  execute  the  lease.  His  lordship  how- 
ever held  this  to  be  no  answer  to  the  action  on  the  bill ;  but  that 
the  defendant  had  another  remedy ;  and  the  plaintiff  recovered  a 
verdict. 

Garrow  now  moved  upon  this  statement  of  facts  for  a  new  trial,  on 
the  ground  that  as  between  these  parties  the  true  consideration  for 
giving  the  acceptance  might  be  entered  into  ;  and  that  such  considera- 
tion was  not  the  mere  letting  of  the  defendant  into  possession,  as  the 
plaintiff  now  contended,  but  the  performance  of  the  agi'eement  bj'  the 
actual  execution  of  a  lease,  which  the  plaintiff  ha-s-ing  since  refused  to 
do,  the  consideration  had  failed. 

Lord  Ellenborough,  C.  J.  The  money  agreed  upon  for  the 
premises  would  have  been  payable  immediately,  but  for  the  con- 
venience of  the  defendant  the  plaintiff  agreed  to  take  his  acceptances 
at  a  future  d&y.  This  bUl  must  therefore  be  paid  in  course  when  due  ; 
and  the  defendant  will  have  his  remedy  upon  the  agreement  for  the 
non-execution  of  the  lease. 

Per  Curiam.  Rule  refused. 
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STOKER  V.  GORDON  and  Others. 

In  the  King's  Bench,  Novembek  28,  1814. 

[Reported  in  8  Maule  Sf  Sdwyn,  308.] 

Covenant.  The  plaintiff  declares  upon  a  charter-party  made  19th 
December,  1811 ,  between  the  plaintiff  of  the  one  part  and  the  defendants 
of  the  other,  by  -which  the  plaintiff  covenanted  to  let  to  freight  the 
ship  Concord,  and  take  on  board  such  cargo  as  the  defendants  should 
provide,  and  proceed  therewith  from  London  to  Cagliari,  and  thence 
to  Naples,  and  there  make  a  right  and  true  delivery  of  her  outward 
cargo  to  the  agents  of  the  freighters,  if  they  should  order  the  ship  to 
unload  there,  and  that,  having  so  done,  the  ship  should  receive  on  board 
such  a  return  cargo  as  the  agents  of  the  freighters  should  provide  at 
Naples,  and,  being  fully  laden,  should  depart  from  Naples  and  proceed 
to  London  (or  first  to  Gallipoli,  if  required) ,  the  perils  and  dangers  of 
seas,  rivers,  and  navigation,  and  capture,  restraint,  and  detention  of  or 
by  enemies,  princes,  rulers,  and  others,  and  all  other  inevitable  accidents 
excepted.  And  in  consideration  of  the  premises  the  defendants  coven- 
anted that  within  the  stipulated  number  of  lay  days,  the  outward  cargo 
should  be  found  and  sent  alongside  at  London,  and  received  from  on 
board  at  Naples,  and  that  at  Naples  they  would  find  and  provide,  as 
they  did  thereby  warrant  and  assure  unto  the  plaintiff,  a  full  and  com- 
plete return  cargo  of  wine,  &c.,  and  that  the  same  should  be  sent  along- 
side, &c.,  and  that  they  would  pay  for  freight  at  the  rate  of  15?.  per 
ton  for  every  ton  of  252  gallons  of  wine,  &c.,  and  for  any  other  goods  a 
proportionate  freight  per  ton,  and  that  1,750Z.  part  of  the  said  freight, 
&c. ,  should  be  paid  on  the  delivery  of  the  ship's  outward  cargo  (which 
was  to  be  considered  as  earned  and  due  for  outward  freight)  by  a  bill 
of  exchange,  &c.,  and  the  remainder  of  the  freight,  &c.,  in  equal  moie- 
ties by  two  bills  payable  within  a  certain  time  after  the  ship  should  be 
reported  inward  at  the  custom-house  in  London  ;  that  it  was  cove- 
nanted that  85  running  days  should  be  allowed  the  freighters  for  receiv- 
ing the  outward  cargo,  touching  at  Cagliari,  unloading  and  reloading  at 
Naples,  and  delivering  her  return  cargo  at  London,  and  20  days  more 
on  their  paying  demurrage  at  the  rate  of  15?.  per  day.  The  plaintiff 
then  avers,  that  the  ship  with  her  outward  cargo  proceeded  on  her 
voyage  and  arrived  at  Naples,  and  that  he  gave  notice  of  her  arrival 
and  readiness  to  unload,  and  was  at  all  times  ready  and  willing,  as  far 
as  in  him  lay,  to  make  a  right  and  true  delivery  to  the  agents  of  the 
defendants  at  Naples  of  the  said  outward  cargo ;  and  that  afterwards, 
and  during  the  time  that  the  ship  was  remaining  at  Naples  for  the  pur- 
pose of  making  such  right  and  true  delivery,  the  ship  together  with 
her  said  cargo  was  by  the  order  and  under  the  authority  of  certain 
persons  exercising  the  powers  of  government  at  Naples,  without  any 
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default  of  the  plaintiff,  Tvith  great  force  and  violence,  seized  and  taken, 
and  her  cargo  unloaded,  landed,  and  delivered  out  of  the  said  ship,  by 
and  to  certain  persons  to  the  plaintiff  whoUy  unknown,  by  the  order 
and  under  the  authority  of  the  persons  so  exercising  the  powers  of 
government  at  Naples ;  and  that  after  the  cargo  had  been  so  seized, 
&c.,  the  plaintiff,  having  full  possession  of  the  ship  for  all  purposes  of 
loading  the  same  according  to  the  terms  of  the  charter-partj^,  was  ready 
and  willing,  and  then  and  there  duly  notified  in  writing  to  the  agents 
of  the  defendants  at  Naples,  that  he  was  so  ready  and  wUling,  either  to 
receive  on  board  such  a  return  cargo  as  the  agents  should  provide,  or 
to  proceed,  &c. ,  agreeably  to  the  terms  of  the  charter-party  ;  and  that 
afterwards,  and  during  the  time  that  the  ship  was  so  lying  at  Naples, 
the  85  running  days  expired,  and  the  defendants  detained  the  ship  on 
demurrage  20  daj-s.  And  the  plaintiff  assigns  for  breach,  first,  that 
neither  the  defendants  nor  their  agents  did,  within  the  85  running  days 
or  20  days  of  demurrage,  provide  a  full  and  complete  cargo,  &c.,  and 
send  or  cause  the  same  to  be  sent  alongside  at  Naples,  &c. ,  but  wholly 
made  default,  and  the  ship  was,  for  want  of  such  cargo,  compelled  to 
remain  at  Naples,  because,  by  the  laws  and  resolutions  of  the  persons 
then  exercising  the  powers  of  government  there,  the  ship  was  not 
allowed  to  depart  from  the  port  of  Naples  without  a  sufficient  cargo  of 
such  goods  as  by  the  charter-party  was  agreed  to  be  furnished,  and 
which  goods,  by  the  laws  and  resolutions  above  mentioned,  were  per- 
mitted to  be  exported  from  the  said  port,  &c.,  whereby  the  ship  was 
detained  at  Naples,  over  and  above  the  85  running  daj-s  and  the  20 
days  of  demurrage,  430  days,  during  all  which  time  the  plaintiff  was 
deprived  of  the  use  and  advantage  of  the  ship,  and  incurred  divers 
great  charges,  &c.  Second  breach :  that  neither  the  defendants  nor 
their  agents  have  paid  the  1,750Z.  in  part-paj-ment  of  the  freight,  &c., 
by  bill  or  otherwise. 

Plea  to  the  first  breach  :  ^  That  the  defendants,  from  the  time  of  the 
arrival  of  the  ship  at  Naples,  were  always  ready  and  willing  to  receive 
there  from  on  board  the  ship  the  said  outward  cargo,  and  upon  a  right 
and  true  delivery  thereof  to  provide  a  full  and  complete  return  cargo, 
and  to  send  the  same  alongside  at  Naples  within  the  lay  days  or  days 
of  demurrage,  whereof  the  plaintiff  had  notice,  and  was  requested  and 
ordered  by  the  agents  of  the  defendants  to  unload  the  ship  at  Naples  ; 
but,  before  the  outward  cargo,  or  any  part,  was  or  could  be  delivered, 
and  before  anj'  default  or  delay  whatever  was  committed  or  incurred 
by  the  defendants  or  their  agents  in  or  about  the  receiving  or  sending 
for  the  same,  the  ship,  with  her  outward  cargo,  at  Naples,  was,  without 
any  default  of  the  defendants  or  their  agents,  forcibly  seized  and  taken, 
and  the  cargo  was  unloaded  and  landed  by  the  persons  exercising  the 
powers  of  government  there,  and  was  afterwards  by  those  persons  kept 
and  converted  to  their  own  use,  and  never  delivered  or  returned  to  or 

1  This  was  the  second  plea  upon  the  record. 
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under  the  control  of  the  defendants  or  the  plaintiff,  and  the  plaintiff 
never  did  or  could  make  a  right  or  true  delivery  of  the  said  outward 
cargo,  or  any  part  thereof,  to  the  defendants  or  their  agents,  and  never 
was  ready  or  able,  after  having  so  done,  to  receive  on  board  any  home- 
ward cargo  from  the  defendants  or  their  agents ;  by  reason  of  which 
premises  the  defendants  were  prevented  and  discharged  from  providing 
or  sending  alongside  any  return  cargo,  &c. 

Demurrer  and  joinder. 

Pleas  to  the  second  breach :  *  1st.  That  the  plaintiff  did  not  nor 
would  at  any  time  make  any  delivery  of  the  outward  cargo,  or  any  part 
thereof,  to  the  defendants  or  to  their  agents  at  Naples  or  elsewhere, 
nor  did  the  defendants  or  their  agents  at  any  time  receive  the  same  or 
any  part  thereof,  &c.  2d.  That  they,  the  defendants,  from  the  time 
of  the  arrival  of  the  ship  at  Naples,  were  always  ready  and  willing  to 
receive  there  from  on  board  the  ship  the  outward  cargo,  whereof  the 
plaintiff  had  notice,  and  was  requested  and  ordered  by  the  agents  of  the 
defendants  to  unload  the  ship  at  Naples ;  and  then  pleaded  the  same 
facts  as  in  the  plea  to  the  first  breach. 

Replication  to  the  first  of  these  pleas,  that  the  ship  proceeded  with 
her  outward  cargo  and  arrived  at  Naples,  and  the  plaintiff  gave  notice 
of  her  arrival  and  readiness  to  unload,  and  was  at  all  times  ready  and 
willing,  as  far  as  in  him  lay,  to  make  a  right  and  true  delivery  to  the 
agents  of  the  defendants  at  Naples  of  the  outward  cargo,  and  that 
afterwards  and  during  the  time  that  the  ship  was  duly  remaining  at 
Naples  for  the  purpose  of  making  such  right  and  true  deUverj',  the  ship, 
together  with  her  said  cargo,  was  by  the  order  and  under  the  authority 
of  certain  persons  exercising  the  powers  of  government  at  Naples, 
without  any  default  of  the  plaintiff,  with  great  force  and  violence, 
seized  and  taken,  and  her  cargo  unloaded  and  delivered  out  of  the  said 
ship  by  and  to  certain  persons  to  the  plaintiff  wholly  unknown,  by  the 
order  and  under  the  authority  aforesaid,  &c. 

Demurrer  to  this  replication  and  joinder. 

To  the  2d  plea :  demurrer  and  joinder."  .   .  . 

Puller,  for  the  plaintiff,  at  the  outset  abandoned  the  claim  to  pay- 
ment of  the  1,750Z.  for  outward  freight,  admitting  that  by  the  terms  of 
the  covenant  the  delivery  of  the  outward  cargo  was  a  condition  pre- 
cedent to  the  pa5Tiient  of  the  1,750Z.,  so  that  the  breach  for  non-payment 
thereof  could  not  be  supported.  And  this  disposed  of  aU  further  argu- 
ment upon  that  breach,  and  the  pleadings  in  answer  to  it.  Upon  the 
rest  he  made  two  questions ;  1st,  whether  the  dehvery  of  the  outward 
cargo  at  Naples  was,  under  the  circumstances,  a  condition  precedent 
to  the  providing  a  homeward  cargo  ;  2d,  whether  the  subsequent  char- 
ter-party amounted  to  a  release  of  the  former.'  He  argued  that  the 
delivery  of  the  outward  cargo  was  not  a  condition  precedent  to  the 

1  These  were  the  fourth  and  fifth  pleas  upon  the  record. 
"  See  next  note. — Ed. 

*  So  much  of  the  case  as  relates  to  this  question  is  omitted.  —  Ed. 

41 
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providing  a  return  cargo,  the  covenant  being  absolute  to  provide  a 
return  cargo,  "  as  the  defendants  did  warrant  and  assure  to  the  plain- 
tifif,"  and  not  like  the  covenant  for  the  payment  of  the  1,750Z.  depend- 
ing "  on  the  delivery  of  the  outward  cargo."  And  this  difference  in 
the  language  of  the  two  covenants  shows  that  the  parties  did  not  intend 
the  same  thing  in  both,  and  that  when  they  did  intend  to  make  a  con- 
dition precedent  they  knew  how  to  express  it  so  as  to  leave  no  doubt. 
The  rule  laid  down  in  Ritchie  v.  Atkinson  and  Atkinson  v.  Ritchie  *  is 
this,  that  whether  a  thing  be  a  condition  precedent  depends  on  the 
reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole 
contract.  Now  here  the  plaintiff  has  covenanted  to  deliver  the  out- 
ward cargo,  with  an  express  exception  of  the  restraint  of  princes,  &c.  ; 
but  if,  as  the  defendants  would  have  it,  he  cannot  insist  upon  their 
covenant  to  provide  a  return  cargo,  by  reason  that  he  was  prevented 
bj'  the  Neapolitan  government  from  delivering  the  outward  cargo,  what 
is  that  but  sajing  that  though  he  has  in  express  terms  excepted  a  par- 
ticular event,  he  shaU  nevertheless  by  construction  be  liable  in  that 
event  ?  This  exception  has  always  been  considered  as  an  exception  for 
the  benefit  of  the  shipowner,^  and  the  general  covenant  bj'  him  to  make 
a  true  deliver}'  has  never  been  held  to  bind  him  to  become  an  insurer 
for  the  delivery.  If  it  were  to  be  held  that  the  delivery  was  a  condi- 
tion precedent,  the  consequence  would  be,  that  if  the  shipowner  were 
to  be  prevented  from  delivering  but  the  smallest  particle  of  the  outward 
cargo,  he  would  lose  the  whole  benefit  of  his  charter-party.  Such  a 
construction  would  be  neither  according  to  the  sense  or  reason  of  the 
thing,  as  it  is  to  be  collected  from  the  whole  contract.   .   .  . 

Richardson,  contra,  argued  that  the  delivery  of  the  outward  cargo 
was  a  condition  precedent  to  the  providing  a  homeward  cargo,  chiefly 
upon  this  ground,  viz.,  that  the  plaintiff  has  covenanted  to  make  a  right 
and  true  deliver}',  &c.,  and  that,  having  so  done,  the  ship  should  receive 
on  hoard  the  return  cargo,  &c.  ;  whence  he  concluded  that  the  plain- 
tiff's receiving  on  board  a  return  cargo  was  to  depend  on  his  having 
made  a  right  and  true  delivery,  &c.  And  if  that  were  so,  the  provid- 
ing such  return  cargo  must  also  depend  upon  the  same  condition, 
otherwise  this  hardship  would  follow,  that  the  defendants  would  be 
obliged  to  provide  a  return  cargo,  although  the  plaintiff  would  not  be 
obliged  to  receive  it.  Yet  the  defendants  only  covenant  in  considera- 
tion of  the  premises.  The  true  construction,  therefore,  of  these  cove- 
nants, taking  them  together,  is,  that  they  are  reciprocal,  that  the  one 
shall  deliver  the  outward  cargo,  and  upon  such  delivery  the  other  shall 
provide  the  homeward  cargo  ;  consequently  whatever  operates  in  excuse 
of  the  delivery  of  the  outward  cargo  shall  equallj'  operate  in  excuse  of 
the  providing  a  homeward  cargo.  The  non-delivery  of  the  outward 
cargo  goes  to  the  whole  consideration,  and  therefore  falls  within  the 

1  10  East,  530. 

2  Blight  V.  Page,  3  Bos.  &  Pull.  295,  n;  Touteng  u.  Hubbard,  t6.  298,  per  Lord 
Alvanley,  C.  J. ;  Sjoerda  v.  Luscombe,  16  East,  201. 
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rule  in  Boone  v.  Eyre  ;  for  the  produce  of  the  outward  cargo  was  to  be 
the  fund  and  means  of  obtaining  the  return  cargo.  And  no  such  diffi- 
culty as  suggested  will  occur  in  case  the  plaintiff  should  be  prevented 
from  delivering  some  small  portion  of  the  goods ;  for  if  he  make  a 
substantial  delivery  it  will  satisfy  the  covenant ;  in  the  same  manner 
as  in  Davidson  v.  Gwynne,  a  delivery  of  the  entire  quantity  was  held 
sufficient  to  satisfy  a  covenant  to  make  a  right  and  true  delivery  of  the 
cargo,  so  as  to  entitle  the  covenantor  to  freight,  though  the  quality  of 
the  cargo  was  deteriorated  by  his  negligence,  that  being  the  subject 
of  a  counter  remedy.   .   .  .  Gur.  adv.  vult. 

LoKD  Ellenborough,  C.  J.,  on  this  day  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  covenant  upon  a  charter-party  between  the 
plaintiff,  as  owner  of  the  ship  Concord,  and  the  defendants,  the 
freighters.  By  the  charter-party  the  ship  was  to  proceed  by  Cagliari 
to  Naples,  and  there  make  a  delivery  of  her  outward  cargo ;  and, 
having  so  done,  she  was  to  take  on  board  a  homeward  cargo,  and  pro- 
ceed therewith  to  London.  There  was  an  eventual  stipulation  for  her 
going  to  GaUipoli,  but  that  became  immaterial.  The  defendants  cove- 
nanted that  they  would  find  and  provide,  as  they  did  warrant  and 
assure  to  the  plaintiff,  a  full  and  complete  homeward  cargo,  and  they 
stipulated  to  paj'  freight  by  the  ton,  and  that  1,750Z.,  part  thereof, 
should  be  paid  on  the  delivery  of  the  outward  cargo,  which  was  to  be 
considered  as  earned  and  due  for  outward  freight.  The  declaration 
assigned  several  breaches,  the  first  of  which  was,  that  the  defendants 
did  not  find  and  provide  a  homeward  cargo,  and  another,  that  they 
did  not  pay  the  1,750L  freight.  The  other  breaches  did  not  come  in 
question.  To  the  first  of  these  breaches  the  defendants  pleaded,  that 
after  the  ship's  arrival  the  outward  cargo  was,  without  any  default  of 
the  defendants,  forciblj-  seized  and  landed,  and  kept  b}'  the  persons 
exercising  the  powers  of  government  at  Naples,  and  never  was  returned 
to  the  plaintiff  or  defendants,  and  the  plaintiff  never  did  or  could 
make  a  right  or  true  delivery  of  any  part  thereof;  and  to  the  plea 
stating  these  facts,  viz.,  the  second,  there  is  a  general  demurrer.  To 
the  3d  plea  there  was  a  demurrer,  upon  which  the  plaintiff  has  had  leave 
to  amend.  The  4th  and  5th  pleas,  with  the  pleadings  thereon,  insist 
upon  the  same  facts  in  answer  to  the  2d  breach,  and  the  plaintiff's 
counsel  was  satisfied  upon  the  argument,  and,  we  think  rightly,  that 
he  could  not  support  that  breach.  .  .  .  The  defendants  contend  that 
the  right  and  true  deliver}'  of  the  outward  cargo  was  a  condition  pre- 
cedent, and  that,  till  the  performance  thereof  bj'  the  plaintiff,  they  were 
under  no  obligation  to  provide  a  homeward  cargo,  and,  unless  they  can 
establish  this  position,  the  question  upon  the  2d  plea  must  be  deter- 
mined against  them.  The  covenant  from  them  contains  no  words 
which  import  to  make  the  delivery  of  the  outward  cargo  a  condition 
precedent ;   they  covenant  generally,   and  without  qualification,  that 
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the  outward  cargo  shall  be  found  and  provided  and  sent  alongside  the 
ship,  and  received  from  on  board  at  Naples  or  Gallipoli,  and  that  at 
one  of  those  places  they  would  find  and  provide,  as  they  did  thereby 
warrant  and  assure  to  the  plaintiff,  a  full  and  complete  cargo.     It  is 
contended,  however,  that  from  the  wording  of  the  plaintiff's  covenant 
this  condition  precedent  is  to  be  implied.     That  covenant,  as  far  as  is 
material  in  this  question,  is  that  the  ship  should  go  to  Naples,  and  there 
make  a  right  and  true  delivery  of  her  outward  cargo,  and  that  having 
so  done  she  should  take  and  receive  a  homeward  cargo  ;  and  the  argu- 
ment is,  that  the  words  "having  so  done"  would  have  excused  the 
plaintiff  from  taking  on  board  a  homeward  cargo,  if  he  had  not  first 
delivered  his  outward  cargo ;  and  that  whatever  would  have  excused 
the  plaintiff  from  receiving,  would  also  excuse  the  defendants  from 
loading.     It  does  not  appear  to  us,  however,  that  these  words  would 
have  been  any  excuse  to  the  plaintiff ;  and  admitting  that  they  would, 
it  by  no  means  follows  that  they  afford  one  to  the  defendants.     The 
■words  seem  rather  intended  to  mark  the   time  when  the   plaintiff's 
obligation  to  receive  a  homeward  cargo  should  attach,  viz.,  when  his 
ship  from  being  clear  of  one  cargo  should  be  in  a  condition  to  receive 
another,  and  they  are  unaccompanied  with  those  express  words  of  con- 
dition which  would  naturally  have   been   used,  had   there  been  any 
intention  of  giving  the  plaintiff  an  option  of  terminating  the  contract, 
and  refusing  a  homeward  cargo,  if  he  should  have  been  prevented  by 
any  accident  from  delivering  the  outward  cargo.     But  admitting  that 
the  plaintiff  might  have  been  discharged  from  his  obligation  to  receive, 
does  it  foUow  that  if  the  plaintiff  is  willing  to  receive,  the  defendants 
are  discharged  from  their  obligation  to  deliver?     The  plaintiff  might 
wish  to  reserve  an  option  to  himself,  and  might  therefore  qualifj'  his 
covenant ;  but  he  might  not  choose  to  give  any  option  to  the  defend- 
ants, and  might  insist  from  them  upon  an  unconditional  and  unqualified 
covenant.     The  plaintiff  has  in  terms  introduced  as  an  exception  into 
his  covenants  the  perils  of  the  seas,  and  capture,  restraint,  or  deten- 
tion, by  enemies,  princes,  or  rulers,  but  he  has  suffered  no  such  excep- 
tion to  be  in  the  covenant  of  the  defendants.     He  did  not  therefore 
mean,  that  whatever  would  be  an  excuse  to  him  should  also  be  an 
excuse  to  the  defendants ;    and  we  cannot  therefore   by  implication 
from  the  wording  of  the  plaintiff's  covenant  introduce  an  exception 
into  that  of  the  defendants.     Nor  is  there  any  ground  from  the  nature 
of  the  thing  to  imply  such  an  exception.     The  outward  cargo  may  be 
intended  as  the  fund  to  procure  the  homeward  cargo,  but  it  by  no 
means  follows  that  it  must  be  so,  and  in  very  many  instances  the 
homeward  cargo  is  procured  and  in  readiness  to  ship  before  the  out- 
ward cargo  arrives.     We  cannot  therefore  consider  the  right  and  true 
delivery  of  the  outward  cargo  as  a  condition  precedent ;  and  the  de- 
murrer therefore  to  the  second  plea  must  be  allowed.  .  .  . 
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FOTHERGILL  v.  WALTON  aiid  Another. 

In  the  Common  Pleas,  November  18,  1818. 

[Reported  in  8  Taunton,  576.] 

Covenant  on  a  charter-party  of  affreightment,  dated  28th  Nov. 
1816,  between  the  plaintiff  (ship's  husband  of  the  EHzabeth),  then 
lying  at  the  port  of  Havre  de  Grace,  in  France,  of  the  one  part,  and 
the  defendants,  merchants  and  freighters  of  the  said  ship,  of  the  other 
part ;  whereby  it  was  witnessed  that  the  plaintiff  had  letten,  and  that 
the  defendants  had  hired  and  taken,  the  ship  Ehzabeth  to  freight  upon 
the  terms  and  conditions  thereinafter  mentioned,  viz.  ;  the  plaintiff 
covenanted  with  the  defendants  "that  the  ship  being  staunch,  &c., 
should  take  on  board  six  pipes  of  brandy  of  good  quahty,  with  such 
other  goods  as  the  captain  might  procure  on  freight,  and  therewith 
proceed,  with  all  possible  despatch,  to  the  island  of  Terceira,  and 
either  at  the  said  island  or  the  island  of  St.  Michael,  as  might  be 
ordered  by  the  defendants  or  their  agents,  the  master  to  take,  load, 
and  receive  on  board  a  complete  cargo  of  green  fruit  in  boxes,  or  such 
other  lawful  goods  and  merchandise  as  the  defendants  or  their  agents 
might  think  fit  to  send  alongside,  not  exceeding  what  he  could  reason- 
ably stow  and  carry  over  and  above  her  tackle,  &c.  ;  and  being  so 
loaded  and  despatched,  the  said  master  should  immediately  depart 
with  the  ship  and  cargo  on  board,  and  proceed  with  all  possible  de- 
spatch into  the  port  of  London  or  into  the  port  of  Bristol,  as  might  be 
ordered  by  the  defendants  or  their  agents,  and  at  such  ordered  port  or 
place  of  discharge,  after  giving  due  notice,  should  make  a  right  and 
true  deKvery  of  all  the  fruit,  or  other  lawful  goods  or  merchandise 
thus  to  be  loaded  on  board  her,  agreeably  to  bill  or  bills  of  lading  that 
might  be  regularly  signed  for  the  same  (the  act  of  God,  &c.,  ex- 
cepted). And  the  plaintiff  also  covenanted,  promised,  and  agreed 
with  the  defendants,  that  for  and  during  her  homeward-bound  voyage 
the  said  ship  should  be  ballasted  with  stones  or  shingles,  and  not  with 
sand,  and  the  boxes  to  be  stowed  according  to  custom  ;  and  also  that 
the  said  ship  should,  on  her  homeward  voyage,  if  required,  call  at  Fal- 
mouth for  the  purpose  of  receiving  orders  from  the  defendants  or  their 
agents  ;  and  furthermore,  that  for  the  purpose  of  loading  the  ship  at 
the  island  of  Terceira  or  the  island  of  St.  Michael,  and  discharging 
at  her  ordered  port  of  discharge,  the  ship  should  stay  and  lie  twenty- 
five  running  days  in  the  whole,  if  required ;  the  said  running  days  to 
commence  immediately  on  arrival  in  a  proper  place  to  discharge  and 
receive  her  cargo.  In  consideration  of  the  completion  of  the  said  voj^age, 
the  defendants  or  their  agents  agreed  to  pay,  or  cause  to  be  paid,  to  the 
plaintiff,  his  executors,  &c.,  the  sum  of  6Z.  for  every  ton  of  20  boxes, 
London  size,  or  any  quantity  less  than  a  ton,  together  with  ten  guineas 
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gratuity  to  the  captain,  and  five  guineas  more  in  case  of  completing  tlie 
passage  from  the  island  in  which  he  received  his  cargo  in  less  than 
eighteen  daj's,  and  average  according  to  the  custom  of  the  sea,  should 
any  accrue  ;  provided  that  it  should  be  lawful  for  the  defendants  or 
their  agents  to  keep  the  ship  on  demurrage  ten  running  days,  at  the  rate 
of  four  guineas  a  day,  to  be  paid  day  by  day  as  the  same  might  grow 
due.  The  plaintiff  engaged  to  ship,  or  cause  to  be  shipped,  at  the  afore- 
said port  of  Havre  de  Grace,  the  aforesaid  six  pipes  of  brandy  at  the 
regular  shipping  price  of  the  day  ;  the  defendants  or  their  agents  agreed 
to  pay  freight  on  the  said  brandy,  at  and  after  the  rate  of  U.  sterling 
per  ton,  together  with  all  brokerage,  insurances,  commissions,  and  ex- 
penses of  the  same,  and  to  pay  all  port  charges  at  Havre  and  Terceira, 
and  differences  arising  between  taking  ballast  and  a  full  cargo  ;  and  also 
to  pay  all  duties  and  expenses  on  the  brandy  at  Terceira.  The  vessel 
to  have  the  liberty  of  taking  any  cargo  that  might  present  itself  for 
Terceira  or  the  neighboring  islands,  the  freight  of  brandy,  together  with 
the  amount  of  same,  insurance,  &c.,  to  be  taken  out  in  fruit,  if  at  Ter- 
ceira in  all  Januar}',  at  10s.  per  box  free  on  board,  if  after  that  time 
at  Terceira,  at  the  shipping-market  price ;  if  the  vessel  should  load  at 
St.  Michael's,  the  price  to  be  at  the  shipping-market  price  of  the  day  of 
putting  the  same  on  board.  The  defendants  or  their  agents  in  that  case 
to  pa^-  a  proportion  of  port  charges,  according  to  their  proportion  of 
cargo.  The  defendants  or  their  agents  also  agreed  to  advance  money 
at  Terceira  to  the  captain  for  the  ship's  use,  and  the  defendants  guaran- 
teed that  the  ship  should  have  a  full  and  complete  cargo  home.  If  the 
ship  should  have  taken  at  the  port  where  she  then  lay  any  part  of  a  cargo 
for  London  or  an}'  port  of  Great  Britain,  the  vessel  to  be  allowed  to  go 
to  such  port  or  place  to  deliver  the  same,  and  from  thence  to  the  afore- 
said island,  without  detriment  to  that  charter-partj^ ;  and  for  the  true 
performance  of  aU  and  singular  the  articles,  covenants,  and  agreements 
therein  contained,  and  every  part  thereof,  the  said  contracting  parties 
bound  themselves,  their  respective  heirs,  administrators,  &c.  ;  the  owner, 
his  said  ship,  with  her  freight,  &c.  ;  and  the  defendants,  their  goods  and 
merchandises  so  to  be  loaded  on  board  the  said  ship,  in  the  sum  of 
600/.,  &c." 

The  plaintiff  having  in  the  declaration  set  forth  the  charter-party, 
averred  general  performance  on  his  part ;  and  that  the  master,  witli  the 
ship,  on  the  10th  of  February,  1817,  proceeded  to  Terceira,  according 
to  the  meaning  and  effect  of  the  charter-party ;  and  on  the  1st  of  April, 
1817,  arrived  there,  and  was  then  ready  and  willing  to  receive  on  board 
the  ship  a  full  and  complete  cargo  of  green  fruit,  either  at  Terceira  or 
St.  Michael's,  as  might  be  ordered  by  the  defendants  or  their  agents, 
according  to  the  true  intent,  &c.,  of  that  charter-party;  and  that  he 
was  ready  and  willing  to  have  performed  all  things  in  the  same  on  his 
part  to  be  done  and  performed,  according  to  the  true  intent,  &c.,  of 
the  same  ;  and  then  averred  for  breach,  that  the  defendants  did  not, 
nor  would,  either  at  the  said  island  of  Terceira,  or  at  the  island  of 
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St.  Michael,  load  or  put  on  board  the  ship  a  full  and  complete  cargo 
according  to  the  meaning  and  effect  of  that  charter-party,  or  any  cargo 
or  part  of  a  cargo  whatever. 

The  defendants  craved  oyer  of  the  charter-party,  which,  being  set 
forth  as  above  stated,  they  demurred  generally,  and  the  plaintiff  joined 
in  demurrer. 

Lens,  Serjt.,  in  support  of  the  demurrer.  It  is  not  sufficient  for  the 
plaintiff  to  aver  performance  generally.  The  specific  performance  of 
that  which  he  was  to  perform  as  a  condition  precedent,  viz.,  the  ship- 
ping of  the  pipes  of  brandy  at  Havre,  ought  to  have  been  averred. 
Ughtred's  case.^  A  simple  contract  to  bring  fruit  absolutely  and  at  all 
events  to  this  country  was  never  contemplated  by  the  parties  ;  but  the 
defendants  agreed,  that,  on  being  furnished  with  brandy  by  the  plaintiff 
at  the  port  of  Havre,  they  would,  on  their  arrival  at  Terceira  or  St. 
Michael,  take  in  a  cargo  of  fruit.  If  the  ship  had  taken  out  the  cargo 
of  brandy,  the  defendants  would  have  had  it  in  their  power  to  return 
with  the  fruit.  The  ship  returned  empty,  because  the  plaintiff  neg- 
lected to  ship  the  lading,  which  would  have  been  bartered  by  the  de- 
fendants for  fruit,  had  such  lading  been  shipped.  The  answer,  therefore, 
to  the  plaintiff's  averment,  that  the  defendants  would  not  furnish  the 
cargo  of  fruit  at  Terceira,  is,  that  the  plaintiff,  by  neglecting  to  ship  the 
outward  cargo  at  Havre,  prevented  them  from  doing  so.  [Dallas,  C.  J. 
If  the  plaintiff  had  omitted  wilfully  to  get  more  than  five  pipes  of 
brandy,  when  he  might  have  procured  all  the  six,  would  that  have  dis- 
charged the  defendants?]  The  plaintiff  must,  in  that  case,  have 
averred  that  he  could  not  get  smj  more  brandy.  [Bukrough,  J.  In 
the  case  of  Storer  v.  Gordon,  the  outward-bound  cargo  was  never  de- 
livered.] 

Vaughan,  Serjt.,  contra.  In  Storer  v.  Gordon,  though  the  cove- 
nant on  the  part  of  the  ship-owner  was  to  proceed  to  Naples,  and  there 
to  deliver  the  outward  cargo,  and,  having  so  done,  to  receive  on  board 
a  return  cargo  ;  it  was  held  that  the  delivery  of  the  outward  cargo  was 
not  a  condition  precedent  to  the  providing  a  return  cargo.  Tlie  argu- 
ment for  the  plaintiff  does  not  require  that  the  case  in  Coke,  cited  on 
the  other  side,  should  be  impugned.  The  supposition  that  want  of 
goods  in  the  market  would  excuse  this  condition  precedent,  if  it 
exists,  is  totally  without  foundation.  The  inconvenience  attending 
a  condition  precedent  would  form  no  reason  for  the  non-perform- 
ance of  it.  If  such  a  condition  here  exists,  the  plaintiff  is  bound 
to  perform  it ;  but  the  question  as  to  conditions  precedent  does  not 
depend  on  the  order  of  the  covenants,  but  upon  the  good  sense  of  the 
whole  agreement.  If  the  plaintiff  had  put  on  board  five  pipes  of  brandy, 
and  they  had  been  accepted,  and,  if  a  cargo  of  fruit  had  been  brought 
back,  the  contract  of  the  plaintiff  would  not  have  been  fulfilled  and  he 
must  have  lost  his  freight,  supposing  the  shipping  of  the  brandy  to  be 
a  condition  precedent.     The  outward  cargo  may  be  intended  as  the 

1  7  Rep.  9  a. 
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fund  to  procure  the  homeward  cargo  ;  but  it  by  no  means  follows  that 
it  must  be  so  ;  and  in  very  many  instances  this  homeward  cargo  is  pro- 
cured and  in  readiness  to  ship  before  the  outward  cargo  arrives.  The 
delivery  of  the  outward-bound  cargo  cannot,  therefore,  be  considered 
as  a  condition  precedent.^  In  Boone  v.  Eyre,  which  is  recognized  in 
the  Duke  of  St.  Albans  v.  Shore,  and  subsequently  in  Campbell  v. 
Jones,  Lord  Mansfield  lays  down  the  distinction  as  clear,  that,  where 
mutual  covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they 
are  mutual  conditions,  the  one  precedent  to  the  other.  But  where  they 
go  only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  then  the 
defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent.  So  here,  the  remedy  should  have  been  by  a  cross- 
action. 

Lens,  in  reply,  said,  that  he  did  not  question  the  law  as  laid  down  in 
the  cases  cited  on  the  other  side ;  but  in  Storer  u.  Gordon  the  home- 
ward V03'age  was  perfectly  unconnected  with  the  outward  voyage, 
whereas  his  argument  was,  that  in  the  case  before  the  Court  the  return 
voj-age  was  a  branch  of  the  outward  voj'age :  he  admitted  that  if  the 
homeward  voyage  did  not  grow  out  of  the  outward  voyage,  the  de- 
fendants must  fail. 

Dallas,  C.J.  The  onlj-  question  here  is,  whether  the  shipping  of  the 
six  pipes  of  brandy  at  Havre  de  Grace,  and  the  delivery  of  them  at 
Terceira,  is  a  condition  precedent.  The  plaintifi'  agrees  to  take  out  the 
six  pipes,  deliver  them  there,  and  take  in  fruit.  Now  does  or  does  not 
this  go  to  the  whole  of  the  consideration  ?  Does  it  form  a  condition 
precedent,  or  are  the  covenants  distinct  and  independent?  If-jthe 
plaintiff's  covenant  be  a  condition  precedent,  he  cannot  recover  ;  if  the 
covenants  be  distinct  and  independent,  the  defendants  must  resort  to 
their  action  on  the  plaintiff's  distinct  and  independent  covenant.  The 
argument  for  the  defendants  goes  this  length,  that  the  plaintiff  was 
bound  to  take  on  board  the  whole,  that  his  covenant  formed  a  condi- 
tion precedent,  and  that  the  omission  of  shipping  one  pipe  of  brandy 
would  have  been  a  breach  of  the  condition.  The  language  of  Lord 
Mansfield,  in  the  case  of  Boone  v.  Eyre,  is  applicable  to  this  argument : 
"  If  this  plea,"  viz.,  that  the  plaintiff  was  not  at  the  time  of  making  the 
deed  legally  possessed  of  the  negroes  on  the  plantation,  "  were  to  be 
allowed,  any  one  negro  not  being  the  property  of  the  plaintiff  would 
bar  the  action."  The  doctrine  laid  down  in  that  case  is,  that  "  where 
mutual  covenants  go  to  the  whole  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  then  the 
defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent."  Now  here  the  covenant  goes  only  to  a  part  of 
the  consideration ;  the  breach  of  it  may  be  paid  for  in  damages  ;  and 
the  remedy  of  the  defendants  is,  therefore,  by  action.     The  doctrine 

1  Per  EUenborongh,  C.  J.,  Storer  v.  Gordon,  3  M.  &  S.  322. 


SECT.   II.]  WINSTONE   V.   LINN.  649 

in  Boone  v.  EjTe,  on  which  this  last  proposition  is  founded,  has  all  the 
weight  which  some  of  the  greatest  names  in  Westminster  HaU  can  give 
it.  That  doctrine  was  laid  down  by  Lord  Mansfield,  it  was  next  recog- 
nized by  Lord  Loughborough,  and  formed  the  ground  of  the  determina- 
tion of  the  Court  of  Common  Pleas  in  the  case  of  the  Duke  of  St.  Albans 
V.  Shore  ;  it  was  then  sanctioned  by  Lord  Kenyon  and  the  rest  of  the 
Court  of  King's  Bench,  in  the  case  of  Campbell  v.  Jones ;  and  was 
afterwards  eulogized  by  Lord  EUenborough  in  delivering  the  judgment 
of  the  Court  in  Havelock  v.  Geddes.  But  if  more  authority  be  required, 
we  have  the  case  of  Storer  v.  Gordon,  a  case  much  stronger  than  this  ; 
for  there  the  words  "having  so  done"  were  immediately  consequent 
on  the  covenant  for  the  right  and  true  delivery  of  the  outward  cargo. 
I  am  of  opinion  that  the  covenant  in  this  ease  to  ship  the  brandy  was 
not  a  condition  precedent,  but  a  distinct  and  independent  covenant. 

Park,  J.  The  case  of  Boone  v.  Eyre,  to  the  doctrine  of  which  we 
now  adhere,  much  resembles  the  case  at  present  before  the  Court.  In 
Glazebrook  v.  Woodrow,  though  the  decision  was  that  the  covenants 
were  dependent,  the  distinctions  between  dependent  and  independent 
covenants  are  well  taken  bj*  Lawrence  and  Le  Blanc,  JJ.,  in  comment- 
ing on  the  case  of  Boone  v.  Eyre.  In  Ritchie  v.  Atkinson  it  was 
agreed  that  a  complete  cargo  should  be  delivered  on  being  paid  freight ; 
the  master  brought  only  a  short  cargo  ;  yet  there  it  was  held  that  the 
master  might  recover  freight  for  a  short  cargo  at  the  stipulated  rate  ;  the 
freighter  having  his  remedy  in  damages  for  the  short  cargo  against  the 
master  on  his  distinct  independent  covenant. 

BuREOUGH,  J.  Storer  v.  Gordon,  which  was  decided  after  the  other 
cases,  and  which  recognizes  them  aU,  applies  in  all  its  parts  to  this  case. 

Judgment  for  the  plaintiff. 


WINSTONE  THE  Elder  and  WINSTONE  the  Younger  v.  LINN. 
In  the  King's  Bench,  Hilary  Term,  1823. 

^Reported  in  1  Bamewall  Sj-  Cresswell,  460.] 

Covenant  upon  an  indenture  of  apprenticeship,  bearing  date  the 
11th  April,  1820,  whereby  the  defendant,  in  consideration  of  a  pre- 
mium of  90^.,  covenanted  with  the  plaintiffs  that  he,  defendant,  would, 
during  four  years,  instruct  Winstone  the  younger  in  the  trade  and 
business  of  a  tobacconist,  and  also  provide  him  with  sufficient  diet 
and  lodging  in  the  dwelling-house  of  the  defendant.  The  declaration 
averred,  that  the  son  entered  into  the  defendant's  service,  and  then 
assigned  a  breach  as  follows :  That  the  defendant  did  not,  after  the 
maldng  of  the  indenture,  instruct  the  apprentice  in  the  trade  of  a 
tobacconist;    but,  on    the    contrary  thereof,  had  hitherto   altogether 
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refused  so  to  do.  And  after  the  making  of  the  said  indenture,  to  wit, 
on  the  13th  day  of  July,  wholly  refused  then  or  at  any  other  time  to 
instruct  the  said  Thomas  Winstone  the  younger  in  the  said  trade,  con- 
trary to  the  covenant.  And  that  the  defendant  did  not,  nor  would, 
after  the  making  of  the  said  indenture,  provide  the  said  T.  "Winstone 
the  younger  with  suitable  diet  and  lodging,  although  he,  the  said  T. 
Winstone  the  younger,  at  aU  times  after  the  making  of  the  said  inden- 
ture, was  willing  to  take  his  meals  with  the  defendant ;  but,  on  the 
contrary  thereof,  he,  the  defendant,  afterwards,  to  wit,  on  the  thirteenth 
day  of  July,  in  the  j'ear  aforesaid,  compelled  the  said  T.  Winstone  the 
younger  to  quit  his  service  before  the  expiration  of  the  time  agreed 
upon  for  the  said  T.  W.  remaining  therein,  and  refused  to  maintain 
and  keep  him,  contrary  to,  &c.  Plea :  first,  as  to  so  much  of  the 
breaches  of  covenant  as  related  to  the  not  instructing  the  said  T. 
Winstone  the  j'ounger,  and  not  providing  him  with  diet  and  lodging 
before  the  tenth  daj'  of  July,  that  he  did  instruct  him  till  that  time, 
and  did  provide  him  with  suitable  and  sufficient  diet  and  lodging,  ac- 
cording to  the  tenor  of  the  covenant.  Upon  this,  issue  was  taken  and 
joined.  And  as  to  so  much  of  the  breaches  of  covenant  as  related  to 
the  not  instructing  the  said  T.  Winstone  the  younger,  and  not  provid- 
ing him  with  diet  and  lodging,  upon  and  after  the  tenth  day  of  July 
aforesaid,  that  he,  the  defendant,  was  ready  and  willing  to  instruct  the 
said  T.  Winstone  the  younger  in  the  said  business,  and  provide  him  with 
diet  and  lodging  during  the  whole  of  the  four  3'ears  ;  but  that  the  said 
T.  W.  the  3'ounger  did  not,  nor  would,  after  the  making  of  the  said  in- 
denture, serve  the  defendant  as  an  apprentice  in  his  said  trade,  but 
afterwards,  on  the  12th  April  in  the  j'ear  aforesaid,  and  on  divers 
other  daj's  and  times  between  that  daj'  and  the  said  tenth  day  of  Julj', 
whoUj-  refused  so  to  do  ;  and  on  several  of  those  days  and  times  afore- 
said refused  to  obey  him  in  his  said  business,  and  to  render  him,  de- 
fendant, a  proper  account  of  his  monej'S  from  time  to  time  intrusted 
to  the  said  T.  W.  the  younger  as  such  apprentice.  And  that  when  on 
the  10th  of  July  he  ordered  the  said  T.  W.  the  j'ounger  to  add  up  the 
day-book  used  in  his  said  business,  which  it  was  the  dutj^  of  the  said 
T.  W.  the  younger  as  such  apprentice  to  have  done,  he  the  said  T.  W. 
the  younger  refused  so  to  do  ;  and  on  the  contrary  thereof,  then  and 
there,  against  the  positive  orders  of  the  defendant,  absented  and  wholly 
withdrew  himself  from  the  service  of  the  defendant  in  his  said  busi- 
ness ;  he,  T.  W.  the  j-ounger,  then  and  there  declaring  to  the  defend- 
ant that  he  never  intended  to  return  again  to  such  service  ;  whereby  the 
defendant  was  prevented  from  instructing  the  said  T.  W.  the  j'ounger, 
and  from  providing  him  with  diet  and  lodging,  according  to  the  said 
indenture,  as  he  the  defendant  would  otherwise  have  done.  Replica- 
tion :  that  after  the  said  T.  W.  the  younger  had  been  guilty  of  the  said 
supposed  misconduct  and  breaches  of  duty  as  such  apprentice,  as  in 
the  said  second  plea  mentioned,  and  during  the  term  in  the  indenture 
mentioned,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  on 
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the  thirteenth  day  of  July,  he  the  said  T.  W.  the  younger  returned  to  the 
defendant  and  tendered  and  offered  himself  to  the  defendant,  to  serve 
and  obey  him  as  such  apprentice,  and  was  then  and  there  ready  and 
wUling  and  offered  to  the  defendant,  then  and  during  the  residue  of 
the  said  term,  well  and  truly  to  perform  all  things  in  the  said  indenture 
contained  on  his  part  to  be  performed ;  and  then  and  there  requested 
the  defendant  to  receive  him  the  said  T.  W.  the  j'ounger  as  such  ap- 
prentice, and  to  continue  to  instruct  Mm  in  the  said  trade  of  a  tobac- 
conist, and  provide  him  with  suflScient  diet  and  lodging  in  pursuance 
of  the  indenture  ;  but  that  the  defendant  then  and  there  wholly  refused 
to  teach  or  instruct  the  said  T.  W.  the  younger  in  the  said  trade,  or  any 
longer  to  provide  him  with  suitable  and  sufficient  diet  and  lodging 
according  to  the  indenture. 

Demurrer.^ 

E.  Lawes,  for  the  demurrer,  contended  that  the  master  of  an  appren- 
tice was  not  bound  to  take  him  back  into  his  service-  under  the  circum- 
stances disclosed  in  the  special  pleas,  and  admitted  by  the  replication. 
Cuff  V.  Brown.^  So  an  apprentice  is  not  bound  to  return,  if  required  so 
to  do,  after  license  from  his  master  to  leave  his  service.  Anon.'  The 
contract  is  entire,  and  imports  mutual  conditions  to  be  performed  at 
the  same  time  ;  and  the  plaintiffs,  having  in  everj:  respect  violated  the 
contract,  cannot  sue  the  defendant  upon  it.  Kingston  v.  Preston.  The 
defendant's  performance  is  also  prevented  by  the  act  of  one  of  the  plain- 
tiffs.* This  is  like  the  case  of  a  brewer  who,  having  repeatedly  furnished 
bad  beer,  cannot  complain  of  a  refusal  to  deal  with  him.  Holcomb  v. 
Hewson.*  The  case  of  Weaver  v.  Sessions  °  is  very  different  from  the 
present ;  the  contract  there  not  being  entire,  and  there  having  been  a 
liberty  to  buy  of  others  ;  besides,  the  plea  in  that  case  did  not  connect 
the  malt  purchased  with  the  orders  given.  The  statutes  respecting  ap- 
prentices do  not  affect  the  case ;  and  there  is  no  distinction  between 
contracts  of  apprenticeship  under  seal,  and  those  between  master  and 
servant  by  parol.  In  several  nisi  prius  cases  between  master  and  ser- 
vant, misconduct  on  the  part  of  the  latter,  and  refusal  to  obej'  his 
master's  commands,  have  been  held  sufficient  to  justify  dismissal  and 
non-payment  of  wages.  Robinson  v.  Hindman,'  Spain  v.  Arnott,* 
Williams  v.  Rioe.°  .   .  . 

Bayley,  J.  ...  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court  upon  the  question  whether  the  master  is  at  liberty 
to  insist  that  the  indenture  is  no  longer  binding  upon  him,  because  the 
apprentice  has  unwarrantably  refused  to  obey  the  commands  of  his 

1  Special  causes  of  demurrer  were  assigned,  but  as  they  relate  to  matters  irrelevant 
to  the  purpose  for  which  the  case  is  here  given,  they  have  been  omitted,  as  well  as 
the  argument  and  decision  upon  them.  —  Ed. 

2  5  Price,  297.  ^  6  Mod.  70. 

4  1  Roll.  Abr.  455.  «  3  Camp.  391.  «  6  Taunt.  154. 

'  3  Esp.  235.  8  2  Star.  256. 

»  Middlesex  Sittings  after  Easter  Term,  3  G.  IV.,  before  Abbott,  C.  J. 
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master.  By  the  indenture  the  master  covenants  that  he  will  for  four 
years  instruct  and  maintain  the  apprentice.  Upon  this  record  we  are 
not  at  Uberty  to  assume  that  there  are  any  other  covenants  in  the  inden- 
ture than  those  set  out.  Such  indentures  generally  contain  reciprocal 
covenants  by  each  party.  Those  covenants  are  not  dependent,  but  are 
mutual  and  independent,  entitling  each  party  to  his  remedy  for  a  breach 
of  them.  The  master,  therefore,  is  liable  to  an  action  for  a  breach  of 
the  covenant  to  instruct  and  maintain  the  apprentice  during  the  term 
agreed  upon.  If  the  second  plea  be  good  in  this  case,  there  is  a  suffi- 
cient answer  to  this  action.  In  that  plea  he  relies  upon  a  disobedience 
of  orders,  and  upon  the  circumstance  that  the  apprentice  withdrew  him- 
self from  his  service,  and  declared  his  intention  never  to  return.  And 
if  he  had  continued  to  absent  himself  to  the  end  of  the  term,  there  can 
be  no  doubt  that  that  would  have  been  an  answer  to  the  action  ;  but  it 
appears  bj'  the  replication  that  the  apprentice  did  return,  and  offered  to 
serve  the  master  during  the  remainder  of  the  term,  and  that  the  latter 
refused  to  receive  him.  I  have  entertained  some  doubt  whether  the 
replication  ought  not  to  have  averred  this  offer  to  have  been  made  within 
a  reasonable  time  ;  but  I  am  now  satisfied  that  it  lay  upon  the  defend- 
ant to  have  rejoined  that  an  unreasonable  time  had  elapsed  before  the 
offer  was  made.  That  being  so,  the  question  arises  upon  these  pleadings, 
whether  disobedience  of  orders,  or  other  acts  of  misconduct  by  the  ap- 
prentice,  will  entitle  the  master  to  put  an  end  to  the  contract  of  appren- 
ticeship. I  am  of  opinion  that  it  does  not.  If  the  parties  had  intended 
that  the  master  should  have  such  a  power,  they  might  have  provided  for 
it  bj'  the  express  terms  of  the  deed.  Not  having  done  so,  we  must  con- 
clude that  it  was  not  intended  that  he  should  have  anj^  such  power.  In 
the  case  of  parish  apprentices,  the  legislature  b^'  20  G.  II.,  c.  17,  ex- 
pressly provided,  that  the  indentures  ma_y  be  discharged  upon  complaint 
made  bj'  the  master  to  two  justices,  touching  the  misconduct  of  the  ap- 
prentice in  his  service.  The  legislature  must  have  thought,  therefore, 
that  without  such  an  express  provision  the  master  of  an  apprentice 
would  not,  at  common  law,  have  the  power  of  putting  an  end  to  the  con- 
tract in  case  of  the  misconduct  of  the  apprentice.  The  cases  whicli  have 
been  referred  to  in  argument,  arising  out  of  the  relation  of  master  and 
servant,  do  not  apply  to  the  present.  In  the  case  of  apprentices  a 
premium  is  usuallj-  given,  in  consideration  of  which  the  master  expressly 
contracts  to  instruct  and  maintain  the  apprentice  during  a  given  term. 
The  premium  is  a  consideration  for  the  instruction  and  maintenance 
during  the  entire  term.  Where  the  ordinary  relation  of  master  and  ser- 
vant subsists,  it  is  a  condition  implied  from  the  very  nature  of  the  con- 
tract, that  the  master  should  onlj-  maintain  the  servant  so  long  as  he 
continues  to  do  his  duty  as  servant ;  and  the  contract  is  to  endure  for  a 
reasonable  time  if  no  specific  time  be  fixed,  and  is  determinable  by  a 
reasonable  notice.  For  these  reasons  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court. 

HoLEOYD,  J      I  am  also  of  opinion  that  the  plaintiff  is  entitled  to 
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judgment.  The  cases  which  have  been  referred  to  in  argument,  and 
which  have  arisen  out  of  the  relation  of  master  and  servant,  do  not 
hear  upon  the  present  question.  Under  that  contract  the  master,  in 
consideration  of  the  servant  performing  his  service,  undertakes  to  main- 
tain him  and  pay  him  wages.  The  moment  the  latter  ceases  to  do  his 
duty  properly  as  a  servant,  the  consideration  for  the  maintenance  and 
wages  fails.  The  relation  that  subsists  between  a  master  and  an  ap- 
prentice is  very  different ;  under  that  contract  all  the  acts  are  not  to 
be  done  by  the  apprentice,  but  the  master  agrees  to  give  him  instruc- 
tion ;  and  the  great  object  of  the  contract  is,  that  a  young  person 
entering  into  life  should  receive  instruction  and  protection  from  the 
master.  The  latter  has  a  greater  control  over  his  apprentice  than  over 
a  mere  servant,  for  he  may  even  correct  his  apprentice.  The  master, 
too,  usually  receives  a  premium,  which  is  paid  him  as  a  consideration 
for  instructing  the  apprentice  during  the  term  agreed  upon.  If  the 
argument  urged  on  the  part  of  the  defendant  were  to  prevail,  the  effect 
would  be  to  deprive  the  apprentice  of  that  protection  which  it  was  the 
object  of  the  indenture  to  give  him,  and  to  leave  him  at  liberty  to  go 
where  he  pleased.  The  statute  relative  to  parish  apprentices  tends 
strongly  to  show  that  at  common  law  the  master  had  no  power  to  put 
an  end  to  the  contract  of  apprenticeship.  It  is  true,  that  this  is  not  an 
indenture  within  the  statute,  and  it  must  therefore  be  construed  as  if 
the  statute  had  never  passed ;  but  the  statute  nevertheless  shows,  that 
the  understanding  of  the  legislature  at  that  time  was,  that  under  inden- 
tures in  the  common  form  the  master  had  no  right  to  put  an  end  to  the 
contract  in  consequence  of  the  misconduct  of  the  apprentice. 

Best,  J.  I  entirel}'  concur  in  the  opinions  pronounced  by  my  learned 
brothers.  The  argument  is,  that  if  the  apprentice  be  guilty  of  a  single 
act  of  misconduct,  or  be  absent  from  the  service  of  the  master  for  two 
days,  he  is  to  lose  the  benefit  of  the  instruction  to  which  he  was  entitled 
by  the  indenture,  and  for  which  the  premium  of  90Z.  was  paid  ;  and  it 
has  been  said,  that  the  act  of  going  away,  accompanied  with  the  decla- 
ration that  he  would  not  return,  deprived  him  of  the  protection  of  his 
master.  But  it  would  be  most  unjust  if  a  single  act  of  misconduct 
were  to  deprive  a  young  person  of  the  protection  and  instruction  which 
he  was  to  receive  in  virtue  of  the  indentures,  and  for  the  continuance 
of  which  for  a  given  time  a  valuable  consideration  has  been  paid.  The 
master  has  at  common  law  a  complete  remedy,  if  the  apprentice  mis- 
conducts himself,  by  an  action  for  a  breach  of  the  covenants.  The 
provisions  contained  in  the  statute  relative  to  parish  apprentices  show 
that  at  common  law  the  master  could  not  determine  the  contract,  if  the 
apprentice  misconducted  himself.  I  am  therefore  of  opinion  that  the 
plaintiffs  are  entitled  to  recover.  Judgment  for  the  plaintiff's.^ 

1  Powers  V.  Ware,  2  Pick.  451,  456-7,  accord.  —  Ed. 
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SPILLEE  AOT)   Another  v.  WESTLAKE. 
In  the  King's  Bench,  April  19,  1831. 

[Reported  in  2  Barnewall  ^  Adolphus,  155.] 

This  was  an  action  brought  by  the  plaintiffs  as  payees,  against  the 
defendant  as  maker,  of  a  promissory  note  for  200^.,  bearing  date  the 
5th  of  September,  1829,  payable  on  the  2d  of  February,  1830.  Plea, 
the  general  issue.  At  the  trial  before  Taunton,  J.,  at  the  last  Assizes 
for  the  County  of  Somerset,  the  plaintiffs  having  proved  the  note,  it 
was  contended,  on  the  part  of  the  defendant,  that  there  was  no  con- 
sideration for  the  note,  inasmuch  as  the  money  for  which  it  was  drawn 
was,  by  agreement,  to  be  paid  in  consideration  of  the  plaintiffs  execut- 
ing a  conveyance  of  a  certain  estate  to  the  defendant,  which  they  had 
not  done.  The  agreement  bore  the  same  date  with  the  note ;  and  its 
terms,  as  to  this  matter,  were  to  the  following  effect.  The  plaintiffs  in 
consideration  of  200?.,  to  them  then  paid  or  secured  to  be  paid  by  the 
defendant,  and  of  the  further  sum  of  1,140Z.,  to  be  paid  to  them  by 
the  defendant  on  the  2d  of  February  then  next,  promised  to  surrender 
and  convey  to  the  defendant  an  estate  in  the  agreement  described, 
subject  to  two  mortgages  therein  mentioned,  in  consideration  whereof 
the  defendant  agreed  to  pay  the  plaintiffs,  on  the  making  and  passing 
of  such  surrender  and  conveyance,  the  said  sum  of  1,140/.,  making  with 
the  sum  of  200Z.,  that  daj'  paid  or  secured  to  be  paid  as  aforesaid,  the 
full  consideration  money  agreed  to  be  paid  for  the  purchase  of  the  es- 
tate. The  note  in  question  was  given  to  secure  the  200Z.  A  dispute 
having  arisen  between  the  plaintiffs  and  the  mortgagee  as  to  the  pre- 
cise sum  due  to  the  latter,  he  refused,  until  that  was  settled,  to  convey 
the  legal  estate,  and  the  plaintiffs  were  therebj'  prevented  from  assign- 
ing the  legal  estate  to  the  defendant  on  the  2d  of  February  (on  which 
day  the  note  was  paj'able) ,  and  informed  the  defendant  they  could  not 
do  so.  The  learned  judge  overruled  the  objection,  but  reserved  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  A  verdict  having  been 
found  for  the  plaintiffs, 

Merewetker,  Serjt.,  now  moved  as  above,  and  contended  that  accord- 
ing to  Jones  V.  Barkley,  PhilKps  v.  Fielding,  and  Glazebrook  v.  Wood- 
row,  the  payment  of  the  purchase-money  and  the  execution  and  tender 
of  the  conve3fance  being  concurrent  acts,  the  vendor  could  not  recover 
the  purchase-money  without  ha-^ing  executed  the  conveyance  or  offered 
to  do  so.  The  conveyance  of  the  estate  was  the  only  consideration  for 
the  note,  and,  that  consideration  having  failed,  the  plaintiffs  were  not 
entitled  to  recover.  If  the  plaintiffs  had  paid  the  200?.  as  a  deposit, 
they  might  now  have  recovered  it  back. 

LoRP  Tenterden,  C.  J.  Where,  by  one  and  the  same  instrument, 
a  sum  of  money  is  agreed  to  be  paid  by  one  party,  and  a  conveyance 
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of  au  estate  to  be  at  the  same  time  executed  by  the  other,  the  payment 
of  the  money  and  the  execution  of  the  convej^ance  may  very  properly 
be  considered  concurrent  acts,  and  in  that  case  no  action  can  be  main- 
tained by  the  vendor  to  recover  the  money  until  he  executes  or  offers 
to  execute  a  conveyance  ;  but  here  the  vendee  by  a  distinct  instrument 
agreed  to  pay  part  of  the  pui'chase-money  on  the  2d  of  February.  I 
can  see  no  reason  why  he  should  have  executed  a  distinct  instrument, 
whereby  he  promised  to  paj-  a  part  of  the  purchase-money  on  a  par- 
ticular day,  unless  it  -was  intended  that  he  should  pay  the  money  on 
that  day  at  aU  events.  In  the  cases  cited,  the  concurrent  acts  were 
stipulated  for  in  the  same  instrument :  here  the  paj'ment  of  the  200Z. 
(which  was  part  only  of  the  purchase-money)  was  separately  pro- 
vided for. 

LiTTLEDAXE,  J.,  coucurrcd. 

Parke,  J.  I  incline  to  think  that  the  defence  to  this  action  would 
have  been  maintainable,  if  the  circumstances  had  been  such  that  the 
defendant,  having  paid  the  200?.  as  a  deposit,  would  have  been  entitled 
to  recover  it  back  ;  but  it  is  perfectly  clear  that  he  could  not  have  been 
so  entitled  as  long  as  the  contract  remained  open.  Now  here  the  con- 
tract remained  open  at  the  time  when  the  action  was  commenced,  for  the 
plaintiffs  agreed  only  to  convey  the  estate  subject  to  the  two  mortgages. 
They  were  never  bound  to  convey  the  legal  estate  to  the  defendant,  but 
merely  the  equity  of  redemption ;  and  that  they  never  had  refused  to 
convey.     There  can,  therefore,  be  no  rule. 

Taunton,  J.,  concurred.  Rule  refused. 


DAWSON  V.   DYER,  Baeonet. 
In  the  King's  Bench,  November  8,  1833. 

[Reported  in  5  Barnetoall  Sf  Adolphus,  584.] 

Covenant  by  lessee  against  lessor.  The  declaration  stated  a  demise 
by  the  defendant  to  the  plaintiff,  habendum  for  fourteen  years,  yielding 
and  paying  the  yearly  rent  of,  &c.,  bj'  four  equal  payments  on,  &c.  ;  and 
that  the  defendant  covenanted  that  the  plaintiff,  his  executors,  &c.,  pay- 
ing the  yearly  rent  thereby  reserved  on  the  several  days  and  times,  &c., 
and  performing  all  the  covenants,  conditions,  and  agreements  in  the 
said  indenture  contained,  and  on  his  part  and  behalf  to  be  performed, 
according  to  the  true  intent  and  meaning  thereof,  should  and  lawfully 
might  peaceably  and  quietly  have,  hold,  occupy,  and  enjoy  the  premises 
thereby  demised,  with  the  appurtenances,  for  and  during  the  term 
thereby  granted,  without  any  let,  suit,  trouble,  denial,  eviction,  or  inter- 
ruption of,  from,  or  by  the  said  defendant,  his  heirs,  &c.,  or  any  person 
lawfully  claiming  or  to  claim  by,  from,  or  under  him  or  them.     Aver- 
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ment:  that  the  plaintiff  entered  and  performed  all  things,  &c.,  but  that 
he  the  plaintiff  did  not  peaceably  and  quietly,  have,  hold,  &c. ,  without 
any  let,  suit,  &c.,  but,  on  the  contrary,  after  the  making  of  the  inden- 
ture and  during  the  said  term,  to  wit,  on  the  8th  of  January,  1833, 
H.  B.  then  and  there  lawfully  claiming  by,  from,  and  under  the  defend- 
ant, entered  upon  the  premises,  and  there  seized  and  took  divers  goods 
and  chattels,  to  wit,  &c.,  of  plaintiff,  as  a  distress  for  rent  due  to 
H.  B.  from  one  J.  A.  for  use  and  occupation  of  the  said  premises,  and 
remained  on  the  premises  for  a  long  time,  &c.  The  indenture  was  set 
out  on  oyer,  containing  a  covenant  by  the  plaintiff  in  the  usual  terms 
lo  pay  the  rent  on  the  stated  daj^s ;  and  a  further  covenant  'by  him  to 
insure  the  premises  immediately  after  the  execution  of  the  indenture, 
and  to  keep  the  same  insured :  there  was  Ukewise  a  proviso  that  the 
landlord  should  be  at  hberty  to  re-enter  if  the  rent  should  be  unpaid 
for  twenty-one  da5'S,  or  if  default  should  be  made  as  to  any  of  the 
other  covenants  ;  and  the  covenant  by  the  defendant  for  quiet  enjoy- 
ment corresponded  with  the  statement  in  the  declaration.  The 
defendant  pleaded,  among  other  pleas,  that  after  the  making  of  the 
indenture  and  during  the  term,  and  before  the  supposed  breach  of 
covenant,  to  wit,  on  the  26th  of  December,  1832,  40Z.  of  the  rent 
therein  mentioned,  for  a  quarter  of  a  year  ending  the  preceding  d&y, 
had  become  due  from  the  plaintiff  to  the  defendant,  but  the  plaintiff 
did  not  nor  would  pay  the  same  on  the  day  on  which  it  was  reserved 
and  appointed  to  be  paid  by  the  said  indentm-e,  but  then  and  thence- 
forth continually  for  a  long  time,  to  wit,  hitherto,  neglected  to  paj'  the 
Bame  or  any  part  thereof.  The  defendant  also  pleaded  in  like  manner 
that  the  plaintiff  did  not  insure.  Demurrer,  assigning  for  cause,  that 
the  plaintiff's  covenants  in  the  pleas  mentioned  "  are  independent  of 
the  covenant  of  the  defendant  in  the  said  declaration  mentioned,  and 
do  not  in  any  wise  qualify,  or  constitute  a  condition  precedent  to  the 
performance  by  the  defendant  of  that  covenant."  Joinder  in  demurrer. 
The  demurrer  came  on  to  be  argued  in  this  Term,  and  Follett,  for  the 
plaintiff,  having  mentioned  the  cases  of  Hays  v.  Bickerstaffe  and  War- 
ren V.  Asters,^  the  Court  called  upon 

Barstow  in  support  of  the  pleas.  The  earlier  decisions  which  have 
turned  upon  the  distinction  between  covenants  and  conditions  do  not 
furnish  any  precise  rule  upon  the  subject ;  as  is  said  in  Piatt  on 
Covenants  (p.  71).  "So  refined  and  subtle  are  the  distinctions  on 
which  they  have  proceeded,  that  it  is  almost  impossible  to  draw  from 
them  any  reasons  as  a  guide  to  discover  with  certainty  whether 
covenants  are  dependent  or  not.  Some  of  the  determinations  have 
incurred  the  censure  of  outraging  common  sense ;  others  of  deciding 
contrary  to  the  real  meaning  of  the  parties  and  the  true  justice  of  the 
case  ;  "  and  cases  are  there  referred  to  which  support  this  observation. 
In  modern  times  the  disposition  of  the  courts  has  been  to  look,  not 

1  Sir  T.  Jones,  205. 
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at  the  particular  clause  only,  but  at  the  whole  deed,  and  to  collect  from 
it  the  intention  of  the  parties.  Looking  to  that,  and  to  the  reason  of 
the  case,  it  will  be  evident  here  that  the  payment  of  rent  was  intended  to 
be  a  condition  precedent  to  the  landlord's  performance  of  the  covenant 
for  quiet  enjoyment.  That  covenant  is  introduced  for  the  puipose  of 
limiting  the  liability  of  the  landlord,  who  would  otherwise  be  bound  to 
warrant  to  the  lessee  an  undisturbed  possession  generally.  Noke's 
case.''  The  covenant  in  this  case  confines  the  landlord's  liabihty  to  the 
acts  of  persons  claiming  under  him ;  and  also  makes  it  dependent  on 
the  lessee's  performance  of  every  thing  covenanted  by  him.  The 
landlord  reserves  to  himself  a  right  of  re-entry  if  the  rent  should  be  in 
arrear  more  than  twentj'-one  days,  which  is  admitted  to  have  been  the 
case  here.  The  defendant  might  after  that  time  have  brought  eject- 
ment against  the  plaintiff ;  and  it  cannot  have  been  intended  by  the 
deed  of  demise  that  the  plaintiff  should  have  an  action  against  the 
defendant  for  disturbance  of  his  possession  at  the  very  time  when 
the  defendant  was  entitled  to  treat  him  as  a  trespasser.  [Denmak, 
C.  J.  According  to  that  argument,  the  tenant,  if  evicted  while  the 
rent  was  so  in  arrear,  could  not  have  maintained  an  action,  though  the 
landlord  had  waived  the  forfeiture.]  The  waiver  might  perhaps  have 
been  matter  of  reply,  if  the  forfeiture  had  been  pleaded.  As  to  the 
cases  :  in  Hays  v.  Bickerstaffe  there  was  no  clause  of  re-entry.  In  an 
anonymous  case,  4  Leon.,°  the  decision  of  two  judges  is  in  point  for  the 
present  defendant.  And  in  Simpson  v.  Titterell,"  where  land  was  let 
for  years,  ^^ proviso  semper,  and  it  is  further  covenanted,  that  the  lessee 
shall  not  assign  his  term "  except  in  manner  specified,  the  Court  held 
that  the  words  amounted  to  a  condition.  [Pakke,  J.  The  reason 
given  there  is  against  j'ou  ;  for  it  is  said  by  the  Court,  that  a  proviso 
always  implies  a  condition,  if  there  be  not  words  subsequent  which  may 
change  it  into  a  covenant ;  as  where  there  is  a  penalty  annexed  for 
non-performance.  The  proviso  in  the  present  case  is  introduced  to 
reserve  a  power  to  the  landlord  on  the  particular  occasion  specified ; 
if  he,  or  any  person  claiming  under  him,  enters  on  the  tenant  except 
by  virtue  of  that  power,  the  landlord  is  liable  on  the  covenant  for  quiet 
enjoyment.] 

Per  Curiam,  Judgment  for  the  plaintiff'. 


FILLIEUL  V.  ARMSTEONG. 
In  the  Queen's  Bench,  November  21,  1837. 

[Beparted  in  7  Adolphus  Sp  Ellis,  557.] 

Assumpsit.     The  first  count  of  the  declaration  stated,  that  whereas 
heretofore,  to  wit,  24th  June,  1835,  in  consideration  that  plaintiff,  at 

»  4  Rep.  80  b,  Cro.  Eliz.  674.  2  4  ^eon.  50,  pi.  130.  s  Cro.  Eliz.  242. 
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the  special  irxstance,  &c.,  of  defendant,  would  enter  into  his  employ  in 
the  capacity  of  a  teacher  of  the  French  language  and  drawing,  in  a 
school  of  defendant,  for  one  whole  year  then  next  following,  at  and  for  a 
certain  salary  or  wages,  to  wit,  at  the  rate  of  60/.  per  annum,  together 
with  the  board  and  lodging  of  plaintiff,  defendant  undertook,  &o.,  to 
retain  and  employ  plaintiff  for  and  during  the  time  aforesaid,  in  the 
oapacitjr  aforesaid,  at  and  for  the  salary  or  wages  and  on  the  terms  afore- 
said ;  and  although  plaintiff  confiding,  &c.,  did  afterwards,  to  wit,  &c., 
enter  into  defendant's  employ  in  the  capacitj%  &c.,  and  did  duly  and 
faithfully  perform  and  execute  the  duties  by  him  to  be  performed  in 
the  capacity  aforesaid  for  a  long  space,  &c.,  viz.,  until  3d  February, 
18.36,  and  although  plaintiff  was  on  the  day  and  year  last  aforesaid,  and 
hath  always  been,  ready  and  willing,  and  then  offered,  to  remain  and 
continue  in  defendant's  employ,  in  the  capacity,  &c.,  for  the  remainder 
of  the  said  year,  yet  defendant  did  not  nor  would  continue  plaintiff  in 
his  employ  until  the  expiration  of  the  said  year ;  but,  on  the  contrary 
thereof,  during  the  said  term  of  one  j-ear,  viz.,  on  3d  February,  1836, 
without  any  reasonable  notice,  wrongfullj'  refused  to  suffer  plaintiff  to 
continue  in  his  employ,  and  wrongfully  discharged  him  therefrom, 
without  any  reasonable  or  probable  cause  whatsoever,  and  hath  thence 
hitherto  whoUy  neglected  and  refused  to  retain  or  continue  plaintiff  in  his 
emploj'  for  the  remainder  of  the  said  term  :  by  means  whereof  plaintiff 
hath  lost  all  the  wages,  &c.,  which  he  otherwise  would  have  derived  from 
being  continued  in  the  employ,  &c.,  and  which  defendant  hath  from  that 
time  whoUj'  refused  to  pay  or  allow  to  plaintiff;  and  plaintiff  hath 
been,  and  is,  by  means  of  the  premises,  whoUj'  unemploj^ed.  There 
was  a  second  count. 

Second  plea  to  the  first  count :  That,  before  and  at  the  time  when 
defendant  retained  plaintiff  as  in  the  first  count  mentioned,  and  when 
defendant  made  the  promise  in  that  count  mentioned,  plaintiff,  in 
consideration  of  the  p)remi8es  therein  mentioned  in  that  behalf,  prom- 
ised defendant  well  and  diligently  and  faithfully  to  serve  defendant 
in  the  capacit}'  of  teacher  at  defendant's  school,  and  not  to  absent 
himself  therefrom  without  just  and  sufHcient  cause,  except  during  the 
times  appointed  by  plaintiff  for  vacations  at  the  school ;  and  defendant 
retained  plaintiff,  as  therein  mentioned,  upon  the  faith  and  in  consider- 
ation of  plaintiff's  said  promise  :  that  defendant  was  always  read^'  and 
willing  to  continue  to  retain  and  employ  plaintiff  in  the  capacity'  afore- 
said, for  the  period  and  on  the  terms  in  the  first  count  mentioned,  until 
plaintiff  misconducted  himself  as  after  mentioned ;  that,  after  the 
maliing  of  the  promise  in  the  first  count  mentioned,  and  before  plain- 
tiff was  dismissed,  viz.,  23d  December,  1835,  a  vacation  was  appointed 
by  defendant  for  the  school,  viz.,  from  24th  December,  1835,  until  and 
upon  29th  January,  1836  ;  and  it  was  then  appointed  by  defendant  that 
the  vacation  should  cease,  viz.,  on  29th  January,  1836  ;  and  that,  on  a 
certain  day,  viz.,  30th  January,  1836,  the  school  should  recommence, 
and  plaintiff  as  such  teacher  should  return  to  the  school  and  resume 
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his  duties  as  such  teacher  ;  of  all  which,  &c.  (notice  to  plaintiff)  :  that 
plaintiff  was  absent  from  the  school  during  the  period  appointed  for 
the  vacation ;  and  that  it  became  and  was  his  dutj^  as  such  teacher 
to  return  to  the  school  and  resume  his  duties,  as  such  teacher  as  afore- 
said, when  the  vacation  ceased,  viz.,  on  30th  Januarj-,  1836;  and, 
although  divers  of  the  pupils  of  defendant  returned  to  the  school  on 
the  said  30th  Januarj',  1836,  and  the  school  then  recommenced,  as 
plaintiff  well  knew,  j'et  plaintiff,  not  regarding,  &c.,  did  not  nor  would 
return  to  the  school,  or  resume  his  duties  as  such  teacher  on  the  day  so 
appointed  for  that  purpose ;  and,  on  the  contrary  thereof,  plaintiff 
wrongfully  absented  himself  from  defendant's  said  service,  and  neg- 
lected to  return  to  the  school  and  to  resume  his  said  duties  on  the  day 
so  appointed,  viz.,  on  the  30th  January,  1836,  and  for  a  long  and  un- 
reasonable period,  viz.,  on  that  day  and  for  the  space  of  divers,  to  wit, 
two  days  from  the  day  and  j-ear  last  aforesaid,  without  any  just,  suffi- 
cient, or  reasonable  cause  or  excuse  for  such  absence,  and  without  the 
consent  and  against  the  will  of  defendant ;  and  thereby  defendant  was 
greatly  delayed  and  injured  in  respect  of  divers  matters  and  businesses, 
in  which  he  would  otherwise  have  employed  plaintiff  in  his  said  situa- 
tion and  capacity  during  the  last  mentioned  time,  and  was  forced  to 
endeavor  to  procure  another  person  to  serve  him  in  the  capacity'  afore- 
said, and  in  place  and  stead  of  plaintiff ;  and  thereupon  it  became  and 
was  lawful  and  necessarj'  and  expedient  for  defendant  to  discharge  and 
dismiss  plaintiff  from  liis  said  service  and  emploj'  as  such  teacher  as 
aforesaid  ;  wherefore  defendant  afterwards,  viz.,  at  the  said  time  when, 
&c.,  in  the  first  count  mentioned,  did  refuse  to  suffer  plaintiff'  to  con- 
tinue in  his  said  employ  in  the  capacity  aforesaid,  and  then  discharged 
him  therefrom,  being  the  supposed  breach,  &c. 

Eeplication :  That,  after  the  absence  of  plaintiff  and  before  defend- 
ant discharged  him,  plaintiff  returned  to  the  performance  of  his  duties 
in  such  service  and  employ  of  defendant,  as  in  the  said  first  count  men- 
tioned, and  defendant  retained  and  employed  him  in  such  service  and 
employ  under  the  said  agreement  in  the  said  declaration  mentioned ; 
and  plaintiff  afterwards  remained  and  continued  in  such  service  and 
employ  under  the  said  agreement,  and  on  the  terms  in  the  said  first 
count  mentioned,  for  a  long  space  of  time  then  next  following,  viz., 
until  3d  February,  1836,  when  defendant  wrongfuUj'  discharged  plain- 
tiff from  his  said  service  and  employ.     Verification. 

Rejoinder :  That  after  the  said  absence  of  plaintiff  in  the  second  plea 
mentioned,  and  before  defendant  discharged  plaintiff  from  his  said  em- 
ploj'ment,  as  in  the  said  second  plea  and  in  the  said  first  count,  &c. , 
mentioned,  plaintiff  did  not  return  to  the  performance  of  his  duties, 
&c.  ;  and  defendant  did  not  retain,  &c.  :  and  the  said  plaintiff  did  not 
afterwards  remain,  &e.,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Other  issues  of  fact  were  joined. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  Sittings 
after  Easter  Term,  1836,  a  verdict  was  found  for  the  defendant  on  this 


fi60  riLLTEUL   V.   ARMSTRONG.  [CHAP.   III. 

issue.  In  Trinity  Term,  1836,  Cresswell,  for  the  plaintiff,  obtained  a 
rule  nisi  for  judgment  non  obstante  veredicto,  or  for  a  new  trial. 

Gurney  now  stiowed  cause.  As  to  the  motion  non  obstante  veredicto,^ 
the  record  contains  a  sufficient  justification  of  the  dismissal.  It  will 
not  be  denied  that  a  master  maj'  dismiss  a  servant  for  improper  con- 
duct :  the  question  here  is,  whether  the  plea  shows  an  impropriety  of 
sufficient  importance.  The  plaintiff  complains  that  the  defendant  re- 
fused to  retain  him  :  the  answer  is,  that  he  chose  to  absent  himself;  in 
effect,  that  he  himself  put  an  end'  to  the  contract.  If  such  an  absence 
as  this  be  not  a  ground  of  dismissal,  ma}'  an  usher  absent  himself  for 
a  month,  or  a  j'ear?  The  master  is  compelled  to  insist  upon  dismissing 
as  soon  as  the  usher  absents  himself,  for  he  must  lose  no  time  in  en- 
gaging another  to  supply  his  place.  In  Winstone  v.  Linn  it  was  held 
that  a  master  was  not  released  from  the  covenant  in  an  apprentice  deed 
by  the  temporarj'  absence  of  the  apprentice  ;  but  there  both  Baj'ley  and 
Holroyd,  JJ.,  distinguished  the  case  from  that  of  master  and  servant, 
pointing  out  that  a  premium  was  received  for  taking  an  apprentice,  and 
admitting  that,  in  the  ordinary  case  of  hired  service,  the  non-perfoiTn- 
ance  of  the  service  was  a  good  ground  of  dismissal.  And,  even  in  the 
case  of  the  apprentice,  judgment  was  given,  as  appeared  by  the  lan- 
guage of  Bayley,  J. ,  on  the  ground  that  the  defendant  had  not  rejoined 
that  an  unreasonable  time  had  elapsed  before  the  apprentice  offered  to 
return.  Here  there  is  such  an  averment :  so  that,  if  there  can  under 
any  circumstances  be  such  an  absence  as  is  unreasonable  on  the  part  of 
an  usher,  the  defendant  must  have  judgment. 

Cresswell  and  W.  H.  Watson,  contra.  There  may  be  some  difficulty 
as  to  the  form  of  the  rule  ;  for  it  does  not  seem  quite  clear  what  the 
effect  of  the  plea  is.  It  does  not  offer  a  traverse  ;  yet  it  assumes  to  vary 
the  contract  in  the  declaration  by  adding  new  terms.  [Patteson, 
J.  If  the  plea  contain  no  confession,  there  must  be  a  repleader.]  If 
so,  the  rule  might  be  moulded.  That  was  done  in  Plummer  v.  Lee.'' 
But  there  does  appear  to  be  a  confession  ;  for  it  may  be  contended 
that  the  term  added  is  merely  what  the  law  would  imply  from  the 
contract  stated  in  the  declaration,  and  that  then  the  plea  negatives 
the  performance  of  the  defendant's  dutj^  so  implied.  As  to  the  gen- 
eral question,  the  plea  shows  no  absence  sufficient  to  justify  the  dis- 
missal :  it  merely  states  an  absence  for  a  long  and  unreasonable  time, 
to  wit,  two  days.  That  may  show  a  breach  of  contract  by  the  plain- 
tiff, but  such  a  breach  does  not  authorize  a  dissolution  of  the  engage- 
ment. It  is  not  the  case  of  a  menial  servant :  and,  even  there,  every 
breach  of  duty  does  not  warrant  a  dismissal.  The  fault  must  involve 
either  moral  misconduct,  wilful  disobedience,  or  habitual  neglect.  Cal- 
lao  V.  Brouncker."  In  Atkin  v.  Acton,*  the  party  discharged  was  guilty 
of  an  immoral  and  indecent  act,  which  made  it  impossible  for  the  master 

1  This  waa  the  only  question  discussed  on  the  present  argument.  See  the  end  of 
the  case. 

2  2  M.  &  W.  495.  3  4  C.  &  P.  518.  *  4  C.  &  P.  208. 
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to  allow  him  to  be  in  the  house.  In  Ridgway  v.  The  ITungerford  Mar- 
ket Company/  there  was  an  act  incompatible  with  the  relation  of  the 
parties.  Freeman  v.  Taylor  shows  that  one  of  two  contracting  parties 
cannot  put  an  end  to  the  contract  on  the  ground  of  a  breach  by  the 
other  party,  unless  such  breach  go  to  the  root  of  the  contract.  It  is 
said  that  the  defendant  was  compelled  to  engage  a  new  usher  ;  but  that 
assumes  the  fact  of  the  dissolution  of  the  contract.  (  Watson  was  then 
stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  think  the  declaration  is  sufficiently  confessed, 
although  the  defendant  professes  to  add  more  terms  to  the  contract. 
Then  the  question  is,  whether  the  defendant  had  a  right  to  dismiss  the 
plaintiff  for  any  cause  which  he  alleges.  Now  the  defendant  does  not 
say  that  the  plaintiff  has  been  guilty  of  anj-  immorality,  nor  does  he 
show  that  he  was  really  obliged  to  hire  another  person,  or  that  the 
plaintiff's  department  was  not  in  fact  adequately  filled.  He  saj's,  in- 
deed, that  he  was  delayed  and  injured  in  respect  of  matters  and  busi- 
nesses in  which  he  would  have  employed  the  plaintiff  during  the  time  ; 
but  he  does  not  say  that  the  instructions  in  French  or  drawing  were 
impeded,  or  that  the  business  of  the  school  was  suspended  for  a  single 
hour.  Although,  therefore,  the  defendant  might  possibly  be  entitled 
to  sue  the  plaintiff  for  absenting  himself,  the  record  shows  nothing 
which  puts  an  end  to  the  contract. 

Patteson,  J.  I  am  of  the  same  opinion.  If  the  plea  did  not  con- 
fess the  declaration,  it  is  clear  that  the  rule  might  be  moulded,  and  the 
Court  might  order  a  repleader.  But  I  think  there  is  a  confession.  For 
the  defendant  says  that,  when  he  retained  the  plaintiff  as  in  the  first 
count  mentioned,  and  when  he  made  the  promise  in  that  count  men- 
tioned, certain  other  things  took  place.  Then,  next,  from  the  contract 
stated  in  the  declaration,  and  from  the  plea,  it  does  not  appear  that  the 
defendant  had  any  power  to  put  an  end  to  the  contract  upon  the  plain- 
tiff absenting  himself,  or  that  the  contract  thereupon  became  void.  The 
assertion  in  the  plea  is,  in  effect,  that  the  defendant  put  an  end  to  the 
contract,  not  that  the  contract  became  void  of  itself.  Now,  even  tak- 
ing the  case  as  between  master  and  servant,  the  facts  did  not  entitle  the 
defendant  to  put  an  end  to  the  contract.  No  moral  misconduct  is 
shown,  nor  anj'  failure  on  the  plaintiff's  part  amounting  to  a  disso- 
lution of  the  engagement.  The  rule,  therefore,  must  be  made  absolute 
for  judgment  non  obstante  veredicto. 

Williams  and  Coleridge,  JJ.,  concurred. 

A  discussion  afterwards  arose  respecting  the  finding  of  the  jury  upon 
the  other  issues  ;  and  finally  the  Court,  on  the  last  day  of  Term  (No- 
vember 25) ,  made  the  rule  absolute  for  a  new  trial. 

1  3  A.  &  E.  171. 
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MATTOCK,  Executor  of  Southwood,  v.  KINGLAKE. 
In  the  Queen's  Bench,  April  26,  1839. 

[Reported  in  10  Adolphus  Sf  Ellis,  SO.] 

Debt  by  the  plaintiff  as  executor  of  one  Southwood.  The  declara- 
tion stated  that  defendant  was  seised  in  fee  of  certain  premises  by  vir- 
tue of  a  bargain  and  sale  enrolled,  dated  19th  February,  1822,  by  which 
the  Bishop  of  Winchester  had  bargained  and  sold  the  same  to  South- 
wood  in  fee  to  such  uses  as  he  (Southwood)  bj'  deed  or  instrument  in 
writing,  with  or  without  power  of  revocation  and  new  appointment, 
sealed  and  deli^•ered  by  him  in  the  presence  of,  and  attested  by,  one  or 
more  credible  witness,  should  from  time  to  time,  or  at  anj'  time,  appoint 
of  or  concerning  the  same  ;  and  in  default  of  such  appointment  to  the 
use  of  the  defendant  in  fee,  in  trust  for  Southwood,  his  heirs  and  assigns 
for  ewr.  That,  defendant  being  so  seised,  it  was  afterwards  agreed 
by  and  between  Southwood  and  defendant,  at  defendant's  request,  that 
Southwood  should  convey  to  defendant  all  his  estate  and  interest  in  the 
premises  ;  that  thereupon  by  articles  of  agreement,  sealed  and  delivered 
b}'  Southwood  in  the  presence  of  a  credible  witness,  and  made  between 
Southwood  and  defendant,  Southwood  agreed  to  sell  and  defendant  to 
purchase  the  said  premises  for  the  sum  thereinafter  mentioned ;  and 
defendant  thereby,  for  himself  and  his  heirs,  covenanted  with  South- 
wood,  his  heirs  and  assigns,  to  pay  to  him  or  them,  on  or  before  19th 
of  Februar}',  1825,  as  the  consideration  for  such  sale  and  purchase,  the 
sum  of  11,206^.,  with  interest  at  five  per  cent,  payable  half-yearly,  to 
the  time  of  the  completion  of  the  purchase,  Southwood  allowing  there- 
out the  same  rate  of  interest  for  so  much  of  the  purchase-monej'  as  had 
been,  or  might  be,  paid  to  him  in  the  meanwhile  ;  and  defendant  thereby 
also  agreed  to  pay  for  the  conveyance  and  stamp  duty.  Averment :  that 
Southwood  in  his  lifetime  was  alwaj's  ready  and  willing  to  perform  his 
part  of  the  agreement,  and  did  in  fact  offer  to  execute  a  conve3'ance  to 
defendant  of  aU  his  estate  and  interest  in  the  premises,  whereof  defend- 
ant had  notice  ;  and  that  defendant  had  been  ever  since  the  agreement 
in  possession  of  all  the  premises,  and  in  receipt  of  the  profits  to  his  own 
use  ;  j-et  defendant  did  not  nor  would  pay  or  cause  to  be  paid  to  Soutli- 
wood  in  his  lifetime  the  said  sum  and  interest  for  the  same,  on  or  be- 
fore the  said  19th  of  February,  1825,  although  the  purchase  by  and 
through  the  default  of  defendant  had  not  been  completed  before  that 
day ;  and  although  Southwood  was  living  on  and  after  that  day  ;  nor 
had  defendant,  since  the  death  of  Southwood,  paid  the  same  to  plain- 
tiff, executor  as  aforesaid  ;  but,  on  the  contrar}',  a  large  sum,  to  wit, 
&c.,  for  principal  and  interest,  parcel  of  the  above  sum,  was  still  due 
and  unpaid,  the  rest  having  been  satisfied ;  whereby  an  action  ac- 
crued, &c. 


SECT.   II.]  MATTOCK  V.   KIN6LAKB.  663 

Plea :  That  Southwood  did  not  at  any  time  tender  to  defendant  any 
conveyance  of  the  premises  so  agreed  to  be  sold  by  him  to  defendant, 
or  of  any  part  thereof.     Verification. 

General  demurrer  and  joinder. 

Bere,  in  support  of  the  demurrer.  There  is  no  obligation  on  the  part 
of  the  vendor  to  tender  a  conveyance,  where  the  expense  of  it  and  the 
stamp  duty  are  to  be  paid  by  the  purchaser.  It  is  the  purchaser's  duty 
to  prepare  and  tender  it,  even  where  the  contract  of  sale  is  silent  as  to 
the  expense.  1  Sugd.  Vendors,  &c.,  ch.  4,  sec.  4,^  where  the  author- 
ities are  collected.  In  Price  v.  Williams^  a  lessee,  suing  the  party  who 
had  contracted  to  let,  and  who  was  to  pay  for  the  lease,  was  held  not 
bound  to  aver  a  tender.  Indeed,  it  is  not  clear  that  the  vendor  can 
recover  the  costs  of  the  conveyance,  if  he  incurs  them  without  the  direc- 
tion of  the  vendee.  At  all  events,  the  tender  of  a  conveyance  is  not  a 
condition  precedent,  where  a  time  is  fixed  for  payment  of  the  purchase- 
money,  and  none  for  making  the  convej^ance.  Pordage  v.  Cole"  is 
directly  in  point,  and  is  not  distinguishable  from  the  present  case. 
The  rules  for  ascertaining  the  dependence  or  independence  of  covenants 
in  a  contract  are  all  to  be  found  in  the  note  (4)  of  Mr.  Serjt.  Williams 
on  that  case.  The  fact  that  the  defendant  is  admitted  on  the  record  to 
be  already  seised  in  fee  of  the  legal  estate  is  alone  enough  to  obviate  the 
necessity  of  a  tender,  or,  indeed,  of  any  convej-ance  at  all.  The  arti- 
cles of  agreement,  executed  in  the  manner  set  forth,  operated  as  an 
execution  of  the  power  reserved  to  Southwood ;  so  that  the  whole 
estate  and  interest,  legal  and  equitable,  was  already  in  the  defendant. 

Manning,  contra.  Although  it  is  alleged  in  the  declaration  that  the 
defendant  was  seised  in  fee  in  trust  for  Southwood,  yet  the  declaration 
also  sets  out  the  conveyance  under  which  the  defendant  is  supposed  to 
have  become  seised,  and  that  conveyance  is  an  indenture  of  bargain  and 
sale,  by  which  the  premises  were  convej'ed  to  Southwood  and  his  heirs, 
to  uses  to  be  thereafter  appointed.  A  bargain  and  sale  would,  at  com- 
mon law,  pass  no  estate  to  the  bargainee,  but  in  respect  of  the  consid- 
eration they  would  create  a  use,  and,  from  the  moment  of  the  execution 
of  the  indenture  of  bargain  and  sale,  the  bargainor  would  stand  seised 
to  the  use  of  the  bargainee.  That  use  is  now  executed  in  the  bargainee 
by  the  Statute  of  Uses  ;  but  after  the  statute  has  once  operated  to 
transfer  the  seisin,  it  can  go  no  further,  and  all  subsequent  uses  are 
void  at  law,  and  are  merely  cognizable  as  trusts.  Here,  therefore,  the 
use  appointed  to  the  defendant  by  Southwood,  bj'  the  articles  of  agree- 
ment, took  eflfect  only  as  a  trust,  not  executed  by  the  Statute  of  Uses. 

But  supposing  the  legal  estate  to  have  been  vested  in  the  defendant, 
there  was  an  equitable  interest  in  Southwood,  which  was  the  proper 
subject  of  a  conveyance.  It  is  true  that  for  some  purposes  a  bare  con- 
tract is  said  to  be  an  equitable  conveyance  ;  but  it  cannot  be  contended 
that  a  simple  contract  between  a  cestui  que  trust  and  his  trustee,  accom- 
panied with  merelj'  such  formalities  as  will  satisfy  the  Statute  of  Frauds, 

1  Sect.  55,  et  seg.  p.  374.  &c.,  10th  ed.  2  1  M.  &  W.  6.  s  t  Saund.  319. 
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will  enure  as  a  perfect  conve3'ance.  It  was  never  supposed  that  a  mere 
contract  of  sale  between  trustee  and  cestui  que  trust  required  the  ad 
valorem  duty  of  a  conveyance  ;  yet,  according  to  the  doctrine  contended 
for  on  the  other  side,  the  contract,  followed  by  the  fact  of  the  payment 
of  the  purchase-money  on  the  appointed  day,  would  complete  the  de- 
fendant's legal  and  equitable  title.  It  was  never  in  contemplation  that 
the  defendant  should  rest  satisfied  with  such  an  inferential  conveyance  ; 
this  is  evident  from  the  stipulation  respecting  the  costs  of  the  convey- 
ance and  the  stamp  duty  ;  which  stipulation  would  of  itself  be  sufficient 
to  entitle  the  defendant  to  call  for  a  convej'ance,  even  if  the  contract 
itself  had  conferred  an  unexceptionable  title.  As  to  the  argument 
drawn  from  the  fixed  day  of  payment,  it  is  not  denied  that  parties  may 
contract  for  a  conveyance  to  be  executed  on  one  day,  and  the  pur- 
chase-money paid  on  a  precedent  da}' ;  but  the  courts  will  not  put  such 
an  interpiretation  upon  a  contract,  unless  the  intention  is  plain.  In 
Pordage  v.  Cole  the  words  "  the  money  to  be  paid  before  Midsummer, 
1668,"  stand  unconnected  with  any  mention  of  conveyance  or  consider- 
ation. Here,  several  expressions  indicate  an  intention  to  make  the 
conve3'ance  and  the  pa3-ment  concurrent  and  mutually  dependent  acts. 
The  11,206/.,  or  the  balance,  is  to  be  paid  on  the  19th  February,  1825, 
"as  the  consideration  of  such  sale."  Now,  though  the  words  "shall 
give"  "  775Z.  for  all  his  lands"  occur  in  Pordage  v.  Cole,  j'et  the 
words  relied  upon  in  that  case  (viz.,  "the  money  to  be  paid  before 
Midsummer,  1668"),  as  making  the  engagement  to  paj'  unconditional, 
occur  in  a  different  part  of  the  deed.  Again,  interest  is  to  be  paid 
with  the  principal  "to  the  time  of  the  completion  of  the  purchase." 
Now,  the  purchase  (which  means  the  acquisition  of  the  land  bj'  the 
vendee)  cannot  be  said  to  be  complete  until  the  land  is  convej'ed. 
Unless,  therefore,  the  two  acts  were  intended  to  be  concurrent,  the 
purchase-monej'  might  be  paid  in  February,  1823  ;  and  if,  by  death  or 
incapacitj'  of  parties,  the  conveyance  was  dclaj'ed  till  1883,  the  defend- 
ant might  be  called  upon  for  ten  j-ears'  interest  on  money  which  he 
had  paid,  and  of  which  Southwood  was,  in  respect  of  the  same  period, 
receiving  interest  from  other  sources.  The  circumstance  of  the  provi- 
sion for  paj'ment  of  the  expenses  of  conveyance  being  coupled  with 
stipulation  for  paj-ing  the  monej-  and  completing  the  purchase,  is  a  fur- 
ther proof  that  the  conveyance  and  paj-ment  of  the  purchase-money 
were  to  be  contemporary.  A  bill  in  equity  for  a  specific  performance 
lies  as  well  for  vendor  as  vendee  :  Gibson  v.  Patterson,^  Baxter  v. 
Lewis  ;  "^  yet  such  a  bill  would  be  absurd  if  the  vendor  might  at  law 
recover  the  amount  of  the  purchase-money,  although  he  had  not  con- 
vej'ed,  for  the  jurisdiction  of  equity  piroceeds  on  the  ground  that  the 
plaintiff  has  no  adequate  remedj'  at  law.  If  a  vendee  fail  to  paj'  the 
purchase-money  on  the  stipulated  day,  the  vendor  ma}'  file  a  bill  for  a 
specific  performance,  or  he  may  sue  at  law  for  the  damage  which  he  has 
sustained  by  reason  of  the  breach  of  covenant,  or  of  promise,  on  the 
1  1  Atk.  12.  2  porrest,  61. 
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part  of  the  vendee  ;  but  if  he  choose  to  sue  at  law  in  a  form  of  action 
in  -which  he  seeks  to  recover  the  price  of  the  property  sold,  he  must 
actually  execute  a  conveyance,  and  tender  it  to  the  vendee ;  Standley 
V.  Hemmington,  Heard  v.  Wadham,^  Goodisson  v.  Nunn,  Glazebrook 
V.  Woodrow,  Pincke  v.  Curteis.'' 

Lord  Denman,  C.  J.  None  of  the  circumstances  relied  upon  by 
Mr.  Manning  are  sufficient  to  show  that  the  acts  of  paj'ment  and  con- 
veyance here  were  to  be  concurrent,  or  to  distinguish  this  case  from 
Pordage  v.  Cole,  and  the  authorities  cited  in  the  note  to  it.  If,  as  is 
contended  on  the  part  of  the  plaintiff,  the  legal  and  equitable  estates 
are  now  united  in  the  defendant,  he  requires  no  remedy  against  the 
plaintiff  which  he  has  not  already  in  his  own  hands.  If  not,  we  can- 
not help  him  to  a  remedy  which  he  has  not  secured  for  himself  by  his 
contract. 

LiTTLEDALE,  J.  A  time  being  fixed  for  paj-ment,  and  none  for  doing 
that  which  was  the  consideration  for  the  payment,  an  action  lies  for  the 
purchase-money  without  averring  performance  of  the  consideration. 
An  action  for  not  executing  a  conveyance  of  the  premises  might  have 
been  maintained  by  the  defendant  before  the  da3'  of  paj'ment ;  and  in 
such  action  no  allegation  of  payment  would  have  been  necessary.  The 
covenants  are  independent,  and  each  party  has  relied  upon  his  remedy 
by  action  against  the  other.  The  case  therefore  differs  from  Callonel 
V.  Briggs,  and  from  Goodisson  v.  Nunn,  Glazebrook  v.  Woodrow,  and 
other  cases  cited,  where  both  acts  were  to  be  done  at  the  same  time  or 
on  the  same  day. 

Patteson,  J.  Pordage  v.  Cole  is  directly  in  point.  We  must  over- 
rule it  if  we  decide  in  favor  of  the  defendant.  There  is  no  express 
provision  that  the  convej'ance  shall  be  executed  before  payment,  nor 
any  reasonable  intendment  that  it  was  to  be  necessarily  precedent  to 
or  concurrent  with  it.  The  words  "completion  of  the  purchase," 
which  furnish  the  only  plausible  argument  in  the  defendant's  favor, 
onlj'  mean  payment  of  the  rest  of  the  purchase-money.  On  the  day 
specified,  the  defendant  was  to  pa}'  all  the  principal  sum  that  remained 
due  with  interest  up  to  that  time  ;  but  he  might  have  prevented  the 
further  running  of  interest  by  payment  at  any  time  before  that  day  if  he 
pleased. 

Coleridge,  J.  We  must  collect  the  intention  of  the  parties  from  the 
whole  instrument.  It  fixes  with  precision  the  time  of  pajment,  which 
is  expressed  to  be  the  consideration  of  the  sale  and  purchase,  and  con- 
templates the  possible  payment  before  that  time.  It  is  possible  that 
' '  the  completion  of  the  purchase  "  may  have  the  meaning  attributed  to 
it  by  Mr.  Manning ;  but  I  see  no  good  ground  for  this  construction. 
The  defendant  might  have  paid  all  the  money,  and  called  for  a  convej'- 
ance immediately.  The  acts  are  clearly  independent,  within  the  rule 
correctly  laid  down  by  Mr.  Serjeant  Williams  in  the  note  to  Pordage  v. 
Cole.  Judgment  for  the  plaintiff". 

1  1  East,  619.  2  i  Bro.  C.  C.  332. 
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"WILKS   V.   SMITH. 
In  the  Exchequer,  Juke  17,  1842. 

[Reported  in  10  Meeson  Sf  Welsby,  355.] 

Assumpsit.  The  declaration  stated  that  theretofore,  to  wit,  on,  &c., 
by  a  certain  agreement  then  made  between  the  plaintiff  of  the  one  part 
and  the  defendant  of  the  other  part,  the  plaintiff  agreed  to  sell,  and 
the  defendant  agreed  to  purchase,  a  lot  of  building  ground,  situate, 
&c.,  and  which  said  lot  of  land  the  plaintiff  agreed  to  sell,  with  all  the 
rights  and  privileges  thereto  belonging,  for  the  sum  of  1201.,  which  sum 
the  defendant  agreed  to  paj^  to  the  plaintiff  in  manner  following,  that 
is  to  sa}',  on  or  before  the  expiration  of  four  j'ears  from  the  day  of  the 
date  of  the  said  agreement,  with  lawful  interest  at  five  per  cent,  half- 
yearly,  until  paid.  The  declaration  then  alleged  mutual  promises,  and 
averred,  that  four  j-ears  from  the  daj'  of  the  date  of  the  said  agree- 
ment had  not  yet  expired,  and  that  the  said  sum  of  120^.  had  not  yet 
been  paid ;  and  that  after  the  making  of  the  said  agreement,  and 
before  the  commencement  of  this  suit,  to  wit,  &c.,  a  large  sum  of  monej', 
to  wit,  the  sum  of  121.,  for  two  years'  interest  on  the  said  sum  of  120Z., 
became  and  was  due  and  paj'able  from  the  defendant  to  the  plaintiff 
under  and  by  virtue  of  the  said  agreement.  Breach,  in  non-payment 
of  the  12/. 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  point  was,  that  the  first  count  of  the  declaration  is 
insufficient,  because  it  does  not  aver  or  show  that  the  plaintiff  had  any 
title  to  the  ground  in  that  count  mentioned,  or  that  there  was  any 
ability,  or  readiness,  or  wiUingness  on  the  part  of  the  plaintiff,  to  per- 
form his  part  of  the  agreement. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were, 
that  it  was  unnecessary  to  aver  or  show  title  to  the  ground  or  a  readi- 
ness or  willingness  on  his  part  to  perform  the  agreement,  as  neither  was 
a  condition  precedent  to  his  right  to  recover  the  interest,  which  the 
defendant  by  his  demurrer  admits  to  have  accrued  due  under  the  agree- 
ment. The  plaintiff  will  also  contend,  that  as  a  da}'  is  appointed  for 
payment  of  the  interest,  and  no  time  mentioned  for  performance  of 
that  which  is  the  consideration  for  the  interest,  it  was  unnecessary  to 
aver  performance,  and  that  the  defendant's  remedy  is  by  cross-action, 
if  any  breach  of  the  agreement  has  been  committed  hj  the  plaintiff ; 
and  the  plaintiff  will  also  contend  that  it  must  be  presumed  he  has  per- 
formed his  part  of  the  agreement,  and  that  if  not  the  defendant  should 
have  pleaded  the  non-performance. 

Warren,  in  support  of  the  demurrer.  First,  the  plaintiff  ought  to 
have  shown  on  the  face  of  his  declaration  that  he  had  a  good  title 
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to  the  land.  In  Luxton  v.  Robinson^  it  was  held  that,  in  an  action 
upon  an  agreement  to  deliver  possession  for  certain  considerations, 
subject  to  a  forfeiture  on  failure  by  either  party,  the  person  who  was 
to  deliver  possession  could  not  sue  for  the  forfeiture,  without  showing 
in  his  declaration  a  possessory  title  in  himself.  The  party  must  have 
that  which  he  assumes  to  sell,  to  entitle  him  to  sue,  and  therefore  he 
was  bound  to  show  he  had  a  title  to  dispose  of  it.  In  Hallewell  v. 
Morrell  ^  the  Court  of  Common  Pleas  recognized  the  doctrine  that  a 
vendor  must  show  a  title  to  convey.  That  proposition  was  advanced 
by  Stephen,  Serjt.,  in  argument,  and,  though  adverted  to,  was  not 
denied  by  the  Court,  who  distinguished  that  case  on  the  ground  that  it 
was  not  a  contract  for  the  purchase  of  an  estate,  but  to  execute  a  deed 
of  covenant.  In  Souter  v.  Drake'  it  was  held  that,  in  every  contract 
for  the  sale  of  an  existing  lease,  there  is  an  implied  contract  b}'  the 
seller  (if  the  contrary  be  not  expressed)  to  make  out  the  lessor's  title 
to  demise ;  and,  without  showing  such  title,  the  seller  cannot  main- 
tain an  action  at  law  against  the  buyer  for  refusing  to  complete  the 
purchase.  Eoper  v.  Coombes  *  is  also  an  authority  to  show  that  a  man 
is  not  bound  to  paj'  money  on  a  contract  for  sale,  before  he  is  satisfied 
that  the  vendor  can  make  out  a  good  title  to  the  property  sold. 
Secondly,  there  is  no  averment  of  performance ;  no  allegation,  either 
that  the  plaintiff  had  sold  the  land,  or  was  ready  and  willing  to  make 
an  actual  sale  of  it.  The  declaration  ought  to  have  averred,  either 
that  he  had  done  so,  or  was  ready  and  willing  to  do  so  ;  otherwise  he 
has  no  right  to  claim  the  purchase-mone}\  That  is  a  condition  pre- 
cedent. [He  referred  to  Mr.  Serjeant  Williams's  Notes  to  Pordage  v. 
Cole,'  and  the  language  of  Sir  James  Mansfield,  C.  J.,  in  delivering 
the  judgment  of  the  Court  of  Exchequer  Chamber  in  Smith  v.  Wood- 
house.^]  In  Stavers  v.  Curling,  Tindall,  C.  J.,  saj's :  "The  rule  has 
been  established  by  a  long  series  of  decisions  in  modern  times,  that 
the  question,  whether  covenants  are  to  be  hekl  dependent  or  independ- 
ent of  each  other,  is  to  be  determined  bj'  the  intention  and  meaning 
of  the  parties  as  it  appears  on  the  instrument,  and  by  the  application 
of  common  sense  to  each  particular  case."  It  is  plain,  on  such  an 
agreement  as  this,  that  the  party  is  to  be  put  into  possession  at  once 
of  that  which  he  is  to  \}a.y  for,  for  the  four  years ;  he  was  to  be  put 
into  possession  immediately,  in  order  that  he  might  commence  build- 
ing on  the  land,  and  until  he  was  he  was  not  bound  to  paj'  the  mone}". 
If  the  plaintiff  had  averred  that  he  had  put  him  into  possession,  the 
defendant  might  have  traversed  it.  The  plaintiff,  after  alleging  mutual 
promises,  ought  to  have  averred  performance  on  his  part.  In  Laird  v. 
Pim,  where,  in  assumpsit  by  the  vendor  against  the  purchasers  of 
land,  the  declaration  stated  that  in  consideration  of  the  plaintiff's  sell- 
ing to  the  defendants  certain  land,  to  be  paid  for  as  soon  as  the  con- 

1  2  Doug.  620.  2  1  Man.  &  Gr.  367. 

a  5  B.  &  Ad.  992.  4  6  B.  &  Cr.  534. 

'  1  Wms.  Sauud.  320,  note  4.  ^  2  New  Rep.  239. 


668  WILKS   V.   SMITH.  [chap.   LCI. 

reyance  should  be  completed,  the  defendants  promised  to  purchase 
and  pay  for  the  same  ;  and  there  was  an  averment  that,  although  the 
plaintiff  had  allowed  the  defendants  to  enter  into  possession  of  the 
lands,  and  had  alwaj'S  been  ready  and  willing  to  make  a  good  title, 
and  offered  the  defendants  to  execute  a  conveyance,  and  would  have 
tendered  a  proper  convej'ance,  but  that  the  defendant  discharged  him 
from  so  doing.  Breach,  in  non-paj'ment  of  the  purchase-money  ;  and 
it  was  held  that  the  declaration  was  good.  There,  there  was  an  aver- 
ment, of  the  absence  of  which  in  the  present  case  the  plaintiff  com- 
plains.    He  also  cited  Mattock  v.  Kinglake  and  Poole  v.  HiU. 

J.  W.  Smith,  contra.  The  two  questions  resolve  themselves  into 
one,  namel}- ;  whether  the  defendant's  promise  was  in  consideration  of 
the  plaintiff's  promise,  or  of  his  performance.  If  the  defendant 
promised  in  consideration  of  the  performance  of  the  contract  by  the 
plaintiff,  performance  must  be  averred ;  but  if  it  was  in  consideration 
of  the  plaintiff's  promise,  the  defendant  has  obtained  that  for  which 
he  contracted  to  pay  the  interest.  In  the  present  agreement  no  time 
is  fixed  for  delivering  possession  of  the  land,  but  a  time  is  fixed  for  the 
pajTuent  of  the  purchase-monej'.  In  Mattock  v.  Kinglake,  Littledale, 
J.,  says:  "  A  time  being  fixed  for  paj-ment,  and  none  for  doing  that 
which  was  the  consideration  for  the  payment,  an  action  lies  for  the  pur- 
chase-money without  averring  performance  of  the  consideration.  An 
action  for  not  executing  a  conve3-ance  of  the  premises  might  have  been 
maintained  by  the  defendant  before  the  daj^  of  paj-ment ;  and  in  such 
action  no  allegation  of  pajanent  would  have  been  necessary.  The  cov- 
enants are  independent,  and  each  party  has  relied  upon  his  remedy  by 
action  against  the  other."  Here  the  defendant  might  at  anj'  time  have 
brought  an  action  against  the  plaintiff  for  nou-performance  of  the  agree- 
ment on  his  part.  The  promise  is  the  consideration,  and  not  the  per- 
formance by  the  plaintiff.  In  Campbell  v.  Jones  the  same  principle  is 
laid  down ;  and  that  decision  was  recognized  and  approved  by  the 
Court  in  Glazebrook  v.  AV^oodrow.  In  Pordage  i<.  Cole  the  declaration 
was  similar  to  the  present,  and  there  it  was  lield  that  the  covenant  was 
an  independent  one,  and  that  the  vendor  might  bring  an  action  for  the 
monej',  before  any  conveyance  by  him  of  the  land.  In  the  notes  to  that 
case  the  rule  is  laid  down  thus  :  "  If  a  day  be  appointed  for  payment  of 
money  or  part  of  it,  or  for  doing  anj'  other  act,  and  the  day  is  to  happen, 
or  maj'  happen,  before  the  thing  which  is  the  consideration  of  the  money 
or  other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act,  before  performance  ;  for  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  make  the 
performance  a  condition  precedent ;  and  so  it  is  where  no  time  is  fixed 
for  performance  of  that  which  is  the  consideration  of  the  money  or  other 
act." 

Warren,  in  reply.  The  agreement  being  that  the  defendant  was  to 
pay  interest  for  four  j-ears,  or  until  the  principal  money  was  paid,  shows 
that  he  was  to  be  put  into  possession  of  the  land ;  and  the  plaintifi 
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should  have  averred  that  he  had  done  that  which  on  the  face  of  the 
record  it  appears  he  had  undertaken  to  do. 

Parke,  B.  I  am  of  opinion  that  the  declaration  is  good,  and  that  it 
was  not  necessary  for  the  plaintiff  to  aver  his  readiness  and  willingness 
to  convey  at  every  period  of  the  contract.  It  is  enough  if  he  is  ready 
and  able  to  convey  at  the  time  when  the  title  is  to  be  made  out.  I  also 
think  that  it  is  no  objection  that  he  has  not  averred  that  he  had  a  title 
to  the  land.  According  to  the  terms  of  the  agreement,  no  time  is  fixed 
for  the  sale  ;  but  a  time  is  limited  within  which  the  principal  money  is  to 
be  paid,  with  interest  in  the  mean  time.  The  consideration  for  the  de- 
fendant's paying  the  interest  is  the  plaintiff's  undertaking  to  sell  the 
land,  not  the  actual  sale  of  it.  The  plaintiff  is  not  bound  to  do  any 
thing  before  the  money  is  paid.  The  rule,  as  laid  down  in  the  notes  to 
Pordage  v.  Cole,  applies  strictly  to  this  case.  No  time,  then,  being 
fixed  by  the  agreement  for  the  convej'ance  of  the  land,  it  cannot  be  a 
condition  precedent ;  nor  can  we  imply  that  a  conveyance  was  intended 
to  be  made  before  the  interest  was  paid,  else  we  should  be  supposing 
that  the  plaintiff  intended  to  part  with  his  estate  before  the  money  was 
paid,  and  such  an  intention  certainly  cannot  be  implied  from  the  nature 
of  the  contract.  It  may  be  that  no  conveyance  need  be  made  till  the 
principal  money  is  paid,  that  is,  at  the  end  of  four  years.  The  question 
here  is  whether  or  not  interest  is  to  be  paid  before  the  plaintiff  has 
given  up  possession  of  the  land.  I  think  it  is,  and  that  the  conveyance 
is  not  a  condition  precedent.  The  plaintiff  is  therefore  entitled  to  our 
judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  If  one  act  is  to  be  done 
in  consideration  of  another,  the  party  suing  for  the  non-performance 
must  aver  performance  on  his  part.  But  if  there  be  two  acts,  one  fixed 
in  point  of  time,  and  the  other  not,  the  latter  is  not  a  condition  prece- 
dent. Here  the  defendant  relied  not  upon  the  plaintiff's  performance, 
but  upon  his  promise  to  perform. 

EoLFB,  B.  The  case  of  Luxton  v.  Robinson,  cited  by  Mr.  "Warren,  is 
distinguishable  from  this  case,  because  there  possession  was  to  be  de- 
livered to  the  defendant  on  a  given  day.  But  here  there  is  no  such  ob- 
ligation to  deliver  possession.  No  such  intention  appears  on  the  face 
of  the  contract ;  and  if  we  were  to  hold  that  possession  was  to  be  given 
by  the  plaintiff,  our  decision  would  be  at  variance  with  the  meaning  of 
the  parties.  The  vendor  was  not  to  convey  the  estate  before  he  got  the 
purchase-money.  Judgment  for  the  plaintiff". 
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GEOEGE   CLIPSHAM    v.   STEPHEN  VERTUE  and  HORATIO 

VERTUE. 

In  the  Qpeen's  Bench,  Notembek  14,  1843. 

[Reported  in  5  Queen's  Bench  Reports,  265.] 

Assumpsit.  The  declaration  alleged  that  by  a  charter-party  between 
the  plaintiff  and  the  defendants,  dated  May  28,  1842,  it  was  agreed  that 
the  plaintiff's  ship  called  the  Emblem,  then  bound  to  Nantes,  should 
load  from  the  agents  of  the  defendants  at  Nantes  a  full  cargo  of  wheat 
and  flour,  &c. ,  and  being  so  loaded  should  forthwith  proceed  to  London, 
and  deliver  the  same  on  being  paid  freight,  &c.  Averment  of  perform- 
ance by  the  plaintiff,  and  in  particular  that  the  said  ship  did  after- 
wards, to  wit,  16tb  June,  1842,  proceed  to  Nantes  aforesaid  ;  and  after- 
wards, to  wit,  26th  July,  1842,  arrived  at  Nantes  aforesaid  ;  and  being 
so  arrived  afterwards,  to  wit,  6th  August,  1842,  was  ready  to  load  her 
cargo  in  the  charter-party  mentioned.  Breach  :  that  the  defendants  did 
not  nor  would  load  on  board  the  said  ship  at  Nantes  aforesaid  a  full 
cargo  of  wheat,  &c.,  pursuant  to  the  charter-party  in  that  behalf,  or  any 
wheat,  &c.,  but  wholly  neglected  and  refused  so  to  do.'' 

Plea  8.  That  the  charter-party  was  made  and  entered  into  by  plain- 
tiff and  defendants  at  London  aforesaid  ;  and  that  the  said  vessel  was, 
at  the  time  of  the  making  of  the  charter-partj'',  Ij'ing  in  the  port  of 
London  ;  that  after  the  making  of  the  charter-party,  and  before  the  said 
vessel  set  sail  or  proceeded  upon  the  said  voyage  to  Nantes  aforesaid, 
in  pursuance  of  the  charter-party,  to  wit,  on  the  29th  May,  1842,  plain- 
tiff wrongfully,  and  without  the  knowledge  or  consent  of  defendants, 
set  sail  with  the  said  vessel  upon  another  and  a  different  voj'age  from 
the  said  voyage  to  Nantes  aforesaid,  to  wit,  upon  a  voj'age  from  the 
port  of  London  aforesaid  to  the  port  of  Newcastle  in  England,  and 
proceeded  with  the  said  vessel  upon  the  said  last-mentioned  voyage ; 
and  afterwards,  to  wit,  3d  June,  1842,  arrived  at  Newcastle  aforesaid,  and 
remained  with  the  said  vessel  at  Newcastle  aforesaid  for  a  long  space 
of  time,  to  wit,  twentj'-three  days,  for  other  and  different  purposes  than 
the  said  voyage  in  the  charter-party  mentioned,  to  wit,  for  the  purpose 
of  chartering  and  engaging  the  said  vessel  to  other  persons  than  the 
defendants  upon  a  voyage  from  Newcastle  aforesaid  to  other  places 
than  Nantes,  in  parts  bej'ond  seas,  and  back  to  Newcastle  aforesaid ; 
which  said  sailing  and  proceeding  to,  and  remaining  at  Newcastle  afore- 
said, were  contrarj^  to  the  form  and  effect,  and  true  intent  and  meaning 
of  the  charter-party,  and  a  breach  thereof  on  the  part  of  the  plaintiff; 
by  reason  of  which  said  sailing  and  proceeding  to,  and  remaining  at 
Newcastle  aforesaid,  the  said  vessel  was  prevented  from  arriving,  and 

'  The  statement  of  the  declaration  has  been  materiafiy  abbreviated.  —  Ed. 
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did  not  arrive  at  Nantes  aforesaid  as  in  the  declaration  mentioned 
■within  a  reasonable  and  proper  time  in  that  behalf  after  the  making  of 
the  said  charter-party ;  but  on  the  contrary  thereof,  the  said  vessel 
arrived  at  Nantes  aforesaid  a  long  and  unreasonable  time,  to  wit,  thirty- 
eight  days,  after  the  said  vessel  would  have  arrived  at  Nantes,  accord- 
ing to  the  usual  length  of  the  voyage  from  London  aforesaid  to  Nantes 
aforesaid,  if  the  said  vessel  had  sailed  direct  from  London  aforesaid  to 
Nantes  aforesaid,  according  to  the  true  intent  and  meaning  of  the 
charter-partj'.     Verification. 

Demurrer,  assigning  for  cause  that  the  plea  neither  denies  nor  con- 
fesses and  avoids  the  promise  in  the  declaration  mentioned ;  that  the 
plea  amounts  to  the  general  issue,  or  to  a  traverse  of  the  averments  in 
the  declaration ;  and  that,  although  the  plea  is  pleaded  in  confession 
and  avoidance  of  the  promise,  &c.,  yet  the  plea  does  not  set  forth  mat- 
ters sufHcient  to  discharge  defendants  from  the  performance  of  their 
promise  in  the  declaration  mentioned,  as  it  does  not  show  that  defend- 
ants were  by  the  delay  rendered  unable  to  ship  a  cargo  according  to  the 
charter-party,  or  that  by  the  supposed  deviation  or  delay  the  object  of 
the  voyage  was  lost. 

Joinder  in  demurrer. 

W.  H.  Watson  for  the  plaintiff.  The  plea  offers  no  answer  to  the 
declaration.  The  charter-party  contains  no  stipulation  that  the  vessel 
shall  sail  at  any  particular  time,  or  without  delaj-,  or  in  a  reasonable 
time.  If  loss  has  been  caused  by  her  reaching  Nantes  at  an  unreason- 
able time,  that  can  be  only  matter  for  a  cross-action.  Mere  delay  does 
not  avoid  the  contract;  if  it  did,  the  smallest  delay  would  put  an  end 
to  the  liability  of  the  defendants.  In  Freeman  v.  Taylor  ^  the  charter- 
party  contained  a  stipulation  that  the  ship  should  proceed  ' '  with  all 
convenient  speed,''  and,  delay  having  been  caused  by  a  deviation,  it  was 
held  that  the  proper  question  for  the  jury  was,  "  whether  the  delay  here 
was  of  such  a  nature  as  to  haAe  put  an  end  to  the  ordinary  objects  the 
freighter  might  have  had  in  view  when  he  entered  into  the  contract." 
It  appears  also  from  Fillieul  v.  Armstrong  that  a  partial  failure  by  one 
party  to  perform  the  contract  on  his  side  does  not  exonerate  the  other 
party,  unless  the  failure  absolutelj'  destroys  the  object  of  the  contract. 
Bornmann  v.  Tooke  shows  that  the  plea  here  discloses  no  more  than  a 
ground  of  cross-action.  M'Andrew  v.  Adams  ^  is  an  instance  of  such 
an  action. 

Cleashy,  contra.  The  principle  is  as  contended  for  on  the  other  side  ; 
but  the  failure  shown  in  the  plea  does  go  to  the  root  of  the  contract, 
because  it  appears  that  the  defendants  were  prevented  from  loading  in 
a  reasonable  time,  so  that  no  benefit  has  been  received.  If  any  cargo 
had  been  actuallj'  carried,  and  this  action  had  been  brought  for  the 
freight,  the  plea  would  afford  no  answer,  because  then  some  benefit 
would  have  been  received  by  the  defendants.     But  here  the  contract 

I  See  BeBson  v.  Blunt,  1  Q.  B.  870.  2  i  New  Ca.  29. 
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has  not  been  acted  upon  at  all.  Therefore  the  principle  of  Freeman  v. 
Taj'lor  applies,  where  the  defendant  was  held  to  be  exonerated  because 
the  object  of  the  voyage  was  substantially  defeated,  though  the  defend- 
ant had  received  some  benefit  from  the  outward  voyage  ;  a  point  which 
does  not  clearlj-  appear  in  the  marginal  note  to  the  report.  In  Mount 
V.  Larkins  '■  it  was  held,  that  an  unreasonable  delay  amounted  to  a 
deviation,  and  discharged  the  underwriter  by  varying  the  risk.  If  the 
contract  here  had  been  to  arrive  at  Nantes  on  a  given  daj',  a  failure  so 
to  arrive  would  have  discharged  the  freighter :  Shadforth  v.  Higgins  ; 
but  it  is  implied  in  every  charter-party  that  the  ship  shall  sail  in  a  rea- 
sonable time.  Touteng  v.  Hubbard  ^  and  Soames  v.  Lonergan "  are 
instances  of  the  freighter  being  discharged  by  a  delay  substantially 
defeating  the  object  of  the  voyage ;  and  the  principle  was  distinctly 
recognized  in  Havelock  v.  Geddes.  In  Ritchie  v.  Atkinson  the  owner 
of  the  vessel  was  held  entitled  to  recover  pro  rata,  though  he  had  con- 
tracted to  ship  a  complete  cargo,  and  had  in  fact  shipped  only  a  short 
cargo  ;  the  principle  relied  upon  there  was,  that  freight  in  such  a  case 
is  apportionable  ;  but  here,  no  cargo  having  been  put  on  board,  owing 
to  the  unreasonable  dela}',  there  can  be  no  apportionment. 

W.  If.  Watson,  in  reply,  was  stopped  by  the  Court. 

LoKD  Denman,  C.  J.  The  plea  is  clearly  bad.  If  issue  had  been 
taken  on  the  term  "unreasonable,"  we  should  have  been  required  to 
put  a  construction  upon  it ;  and  that,  without  further  explanation,  we 
have  not  the  means  of  doing.  It  is  quite  possible  that  a  vessel  may 
arrive  in  a  time  which,  in  some  sense  of  the  word  is  unreasonable,  and 
j'et  that  the  freighter  may  derive  benefit  from  the  voj-age  ;  so  that  the 
principle  laid  down  by  Lord  EUenborough,  in  Havelock  v.  Geddes, 
may  apply,  namely,  that  the  plaintiff's  neglect  shall  not  exonerate  the 
defendant  unless  it  precludes  him  from  making  any  use  of  the  vessel ; 
otherwise,  as  he  says,  the  neglect  in  that  case  to  put  in  a  single  nail 
might  have  been  a  breach  of  the  condition  forthwith  to  make  the  ship 
tight  and  strong.  So  this  plea  might,  in  one  sense  of  the  words,  have 
been  supported  in  evidence,  if  the  sUghtest  want  of  due  expedition  had 
been  shown. 

"Williams,  J.  The  real  question  is,  whether  a  plea,  using  only  such 
expressions  as  this  plea  contains,  can  be  supported.  I  find  no  authority 
in  its  favor  ;  what  is  an  "  unreasonable  "  time  is  left  matter  of  specula- 
tion. To  what  extent  the  unreasonableness  went,  whether  so  far  as 
that  the  voj'age  was  lost,  or  the  cargo  could  not  be  put  on  board,  we 
are  not  told. 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J.  The  meaning  of  the  allegation  is  simpl}'  that  the 
vessel  did  not  arrive  so  soon  as  she  might  have  done  ;  but  not  that  she 
did  not  arrive  in  time  to  enable  the  defendants  to  perform  the  stipula- 
tions in  the  charter-party.  Judgment  for  the  plaintiff . 

1  8  Bing.  108.  =  3  B.  &  P.  291.  «  2  B.  &  C.  564. 
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JUDSON  V.  BOWDEN. 
In  the  Excetequer,  June  2,  1847. 

[Reported  in  1  Exchequer  Reports,  162.] 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture 
made  on  the  4th  of  March,  1845,  between  the  plaintiflF  and  the  defend- 
ant (profert),  the  plaintiff  and  defendant  did  covenant  and  agree  with 
each  other  in  manner  following,  that  is  to  say,  that  the  plaintiff  and 
the  defendant  would  be  and  become  partners  in  the  profession  or  busi- 
ness of  surgeons  and  apothecaries  for  the  term  of  one  year,  to  com- 
mence and  be  computed  from  the  1st  of  January,  1845,  if  the  plaintiff 
and  defendant  should  so  long  live  ;  that  the  partnership  should  be  car- 
ried on  at  the  house  situate  at  Water  Row,  Ware,  in  the  county  of 
Hertford,  then  in  the  occupation  of  the  plaintiff,  under  the  style  or  firm 
of  "  Judson  &  Bowden,"  to  be  printed  or  engraved  or  otherwise  con- 
spicuously posted  and  published  on  the  principal  outer  door  of  the  said 
house,  and  upon,  under,  and  subject  to  the  terms,  conditions,  and  agree- 
ments following,  that  is  to  say,  that  the  defendant  should  pay,  and  he 
did  thereby  covenant  to  pay  to  the  plaintiff  the  sum  of  8001.,  at  the 
times  and  in  manner  thereinafter  mentioned,  viz.,  the  sum  of  400/. 
upon  the  execution  of  the  said  indenture,  and  the  several  sums  of  100/. 
on  the  25th  of  March,  in  the  years  1846-49  respectively,  the  said  sums 
making  together  the  sum  of  800Z.  ;  that  the  defendant  should,  in  con- 
sideration of  such  payments,  be  entitled  to  the  entire  profits  of  the  said 
business  from  the  1st  of  January,  1845,  the  defendant  paying  all  ex- 
penses of  carrying  on  the  said  business  from  the  said  last-mentioned 
date ;  that  the  plaintiff  should  introduce  the  defendant  to  the  patients 
and  friends  of  the  plaintiff,  at  first  as  a  partner,  and  ultimately  as  his 
successor,  with  the  view  and  for  the  express  purpose  of  securing  to  the 
defendant  the  confidence  of  the  said  patients  and  friends,  and  of  obtain- 
ing for  the  defendant  their  future  emploj'ment  in  the  said  business  ;  that 
the  business  of  the  said  partnership  should  be  carried  on  at  the  then 
residence  of  the  plaintiff  at  Ware,  and  that  the  plaintiff  should  con- 
tinue to  reside  and  to  practise  as  a  surgeon  and  apothecary  in  the  same 
residence  till  the  25th  of  June,  1845,  and  should  at  all  reasonable  times 
be  ready  and  willing  to  attend  and  advise  and  prescribe  for  patients, 
and  to  assist  the  defendant  in  carrying  on  the  said  business  of  a  sur- 
geon and  apothecary  till  the  first  of  January,  1846,  and  at  all  subse- 
quent times  when  the  plaintiff  should  be  at  the  said  town  of  Ware  or 
in  its  immediate  vicinity ;  that  the  plaintiff  should,  from  and  after  the 
first  of  January,  1846,  introduce  the  defendant  as  his  successor  in  the 
said  business,  and  should  use  his  best  endeavors  to  establish  him  in  Ma 
practice  as  a  surgeon  and  apothecary  in  the  said  town  of  Ware  ;  in  con- 
sideration whereof  the  defendant  thereby  covenanted  and  agreed  to 
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pay  to  the  plaintiff  tlie  further  sum  of  50?.  on  the  25th  of  March,  1846, 
in  addition  to  and  beyond  the  said  sum  of  800Z.  ;  that  the  defendant 
should  purchase  from  the  plaintiff  all  the  medical  fixtures,  drugs,  and 
instruments  then  belonging  to  and  used  in  the  surgery  of  the  plaintiff  at 
Ware  aforesaid,  at  a  valuation  to  be  made  in  the  usual  manner,  the 
amount  of  such  valuation  to  be  paid  within  two  months  after  the  date 
of  the  said  indenture.  Averment  of  due  observance  and  performance 
by  the  plaintiff  of  his  part  of  the  covenant.  Second  breach,  non-pay- 
ment of  the  said  sum  of  50Z.,  due  on  the  25th  of  March,  1846. 

To  this  breach  the  defendant  pleaded,  that  after  the  said  first  day  of 
January-,  1846,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  25th  of  March,  1846,  being  proper  and  rea- 
sonable times  in  that  behalf,  he  the  defendant  requested  the  plaintiff 
to  introduce  him  as  his  the  plaintiff's  successor  in  the  said  business,  to 
divers  persons,  to  wit,  T.  C,  F.  E.,  W.  C,  and  W.  H.,  and  divers 
other  persons  whose  names  are  to  the  defendant  unknown,  and  which 
said  persons  had  been,  and  at  the  time  of  the  execution  of  the  said  in- 
denture, and  up  to  the  time  when  the  plaintiff  was  requested  by  the  de- 
fendant as  aforesaid  to  introduce  him,  were  respectively  patients  of  the 
plaintiff.  Yet  the  plaintiff  did  not  nor  would,  at  those  several  days 
and  times  when  he  was  so  requested  as  aforesaid,  or  at  any  or  either  of 
them,  or  at  any  other  time  hitherto,  introduce  the  defendant  to  the  said 
persons  or  any  or  either  of  them,  but  on  the  contrary  the  plaintiff  then 
wholly  refused  and  neglected,  and  from  thence  hitherto  hath  refused 
and  neglected,  to  introduce  the  defendant  to  anj"^  of  the  said  persons, 
nor  has  the  plaintiff,  from  the  said  first  day  of  Januarj',  1846,  hitherto, 
introduced  the  defendant  at  all  to  any  person  whomsoever  as  his  the 
plaintiff's  successor  in  the  said  business,  nor  has  the  plaintiff,  at  an}- 
time  since  the  said  first  day  of  Januar}-,  1846,  used  any  endeavor  what- 
ever to  establish  the  defendant  in  the  practice  of  a  surgeon  and  apothe- 
cary in  the  said  town  of  Ware,  but  the  plaintiff  has  whoUj-  neglected 
and  refused  so  to  do.  And  the  defendant  in  fact  saith,  that  the  plain- 
tiff hath  not  at  any  time  hitherto  performed  anj'  part  whatever  of  the 
said  alleged  consideration  for  his  the  defendant's  said  covenant  to  pay 
the  plaintiff  the  said  further  sum  of  50/.,  contrary  to  the  terms  of  the 
said  indenture  in  that  behalf.  Wherefore  he  the  defendant  did  refuse 
to  pa}'  the  said  sum  of  50/.,  so  by  him  covenanted  to  be  paid  in  consid- 
eration of  the  plaintiff's  introducing  him  the  defendant,  and  using  his 
endeavors  to  establish  him  the  defendant  in  the  practice  of  a  surgeon 
and  apothecarj',  in  the  said  town  of  Ware,  as  in  the  said  indenture  and 
in  the  said  declaration  mentioned,  as  it  was  lawful  for  the  defendant  to 
do  for  the  cause  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  stated  in  or  by 
the  p)lea,  nor  does  it  appear  therefrom,  that  the  plaintiff  could  or  might, 
or  that  he  had  the  means  or  opportunity  of  introducing  the  defendant 
to  the  patients  in  the  plea  mentioned,  nor  is  it  stated  in  or  by  the  plea, 
that  a  reasonable  time  had  elapsed  for  the  plaintiff's  so  doing  before  the 
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commencenient  of  the  suit,  or  before  the  twenty-fifth  daj'  of  March, 
1846  ;  and  that  the  plea  is  bad,  inasmuch  as  the  covenant  on  the  part 
of  the  plaintiff  to  introduce  the  defendant  to  the  plaintiff's  patients  is 
not  a  condition  precedent  to  the  payment  bj'  the  defendant  to  the  plain- 
tiff of  the  said  sum  of  SOL  in  the  declaration  mentioned,  but  on  the 
contrary  thereof,  the  said  covenant  on  the  part  of  the  defendant  was 
and  is  a  distinct  and  independent  covenant,  and  in  no  way  contingent 
on  the  performance  by  the  plaintiff  of  his  said  covenant ;  and  also  that 
it  does  not  appear  by  the  plea  that  the  defendant  was  read^-  and  will- 
ing ;  and  also  that  the  plea  is  only  good  by  reason  of  being  an  argu- 
mentative denial  of  plaintiff's  performance  of  the  condition  on  which 
he  was  to  be  paid,  if  any  such  condition  there  was ;  and  lastly,  that 
the  plea  improperly  concludes  with  a  verification  instead  of  to  the 
country. 

Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  plea  is  bad.  The  intro- 
duction hy  the  plaintiff  of  the  defendant  to  his  patients  is  not  a  con- 
dition precedent  to  his  right  to  recover  this  sum  of  501.  If  it  were, 
the  defendant  would  be  absolved  from  payment  of  this  sum  if  the  plain- 
tiff had  neglected  to  do  so  in  the  smallest  particular.  It  would  also  be 
unfair  to  the  defendant  if  the  covenant  were  to  be  considered  as  com- 
plete on  the  25th  of  March,  as  the  plaintiff  would  in  that  case  be  under 
no  necessity  of  introducing  him  to  any  patient  after  the  expiration  of 
that  time.  The  plaintiff  is  bound  to  use  his  best  endeavors  to  introduce 
the  defendant  after  the  time  fixed  for  the  paj-ment  of  the  501.  Here  the 
covenants  are  independent.  The  rule  is  correctlj'  laid  down  in  Saun- 
ders,^ that,  "  If  a  day  be  appointed  for  payment  of  money  or  part  of  it, 
or  for  doing  anj'  other  act,  and  the  day  is  to  happen  or  may  happen 
before  the  thing  which  is  the  consideration  of  the  money  or  other  act  is 
to  be  performed,  an  action  maj*  be  brought  for  the  monej-  or  for  not 
doing  such  other  act,  before  performance  ;  for  it  appears  that  the  party 
relied  upon  his  remedj'  and  did  not  intend  to  make  the  performance  a 
condition  precedent ;  and  so  it  is  where  no  time  is  fixed  for  perform- 
ance of  tliat  which  is  the  consideration  of  the  monej-  or  other  act."  The 
note  contains  the  report  of  Sir  Richard  Pool's  case,  which  is  in  point. 
The  plea  is  also  bad,  as  it  is  in  fact  a  traverse,  and  therefore  improp- 
erly concludes  with  a  verification. 

Hawkins,  in  support  of  the  plea.  The  sum  of  501.  was  added,  that 
the  plaintiff  should  use  his  best  endeavors  to  introduce  the  defendant 
to  his  patients,  and  to  establish  him  in  his  profession  as  an  apothecarj-, 
before  the  25th  of  March ;  that  is  the  consideration  for  the  additional 
sum  of  money.  [Pollock,  C.  B.  It  seems  to  me  that  it  is  quite  con- 
sistent with  this  plea,  that  the  plaintiff  did  use  his  best  endeavors  to 
introduce  the  defendant  to  other  patients,  though  not  to  the  persona 
mentioned  in  the  plea.]     He  cited  CoUins  v.  Gibbs. 

1  1  Wms.  Saund.  320  b,  note  1. 
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Per  Curiam.  The  introduction  by  the  plaintiff  of  the  defendant  to 
his  patients  is  not  a  condition  precedent  to  the  payment  of  the  501. 
The  plaintiff  would  be  under  the  obligation  to  introduce  the  defendant 
after  the  25th  of  March.  Judgment  for  the  plaintiff". 


DICKER  V.  JACKSON. 
Ik  the  Common  Pleas,  May  12,  1848. 

[Reported  in  6  Common  Bench  Reports,  103.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  by  articles 
of  agreement  between  plaintiff  and  defendant,  dated  September  2, 
1844,  the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  purchase,' 
for  the  sum  of  5,489/.  8s.  lOrf.,  certain  premises  in  said  articles  de- 
scribed ;  and  the  plaintiff  thereby  agreed,  within  one  month  from  the 
date  thereof  or  from  being  required  so  to  do,  at  his  own  expense,  to 
deliver  to  the  defendant  an  abstract  of  his  title  to  the  said  premises, 
and  deduce  a  clear  title  thereto  ;  and  upon  payment  of  the  purchase- 
money  of  said  premises,  together  with  all  interest  that  might  accrue 
due  thereon,  to  execute  a  proper  convej'ance  thereof  (to  be  prepared 
by  and  at  the  expense  of  the  defendant)  to  the  defendant  or  as  he 
should  appoint ;  and  the  defendant  thereby  agreed  to  pay  to  the  plain- 
tiff said  purchase-money  as  follows,  that  is  to  saj',  the  sum  of  548/. 
18s.  lOd.  on  the  signing  of  said  articles,  and  the  residue  or  sum  of 
4,940Z.  10s.  on  or  before  the  2d  of  September,  1848,  with  interest  there- 
on in  the  mean  time,  paj'able  on  the  2d  of  March  and  2d  of  September 
in  each  j^ear.  The  declaration  then  set  out  certain  otlier  stipulations 
contained  in  the  articles  which  are  not  material  to  the  question  de- 
cided, and  proceeded  to  allege  that  it  was  further  agreed  that  possession 
of  said  premises  should  be  forthwith  given  to  the  defendant,  and  that 
all  taxes,  rates,  and  other  outgoings  up  to  the  date  of  said  articles, 
should  be  paid  bj'  the  plaintiff,  and  from  and  after  the  said  date  by  the 
defendant.  It  then  stated  the  terms  of  the  agreement  for  entry  and 
sale  in  case  of  default  by  the  defendant,  and  after  averring  mutual  prom- 
ises alleged  performance  on  the  plaintiff's  part  by  delivering  posses- 
sion of  the  premises  to  the  defendant,  by  paj-ing  all  taxes,  rates,  and 
other  outgoings  up  to  the  date  of  the  articles,  and  by  delivering  to  the 
defendant  at  his  own  expense  an  abstract  of  his  title  to  said  premises, 
and  deducing  a  clear  title  thereto,  as  in  and  by  said  articles  in  that 
behalf  specified  and  required  ;  and  it  further  alleged  that  the  plaintiff, 
from  the  making  of  said  contract  to  the  commencement  of  this  suit, 
did  in  all  things  perform,  and  was  ready  and  willing  to  perform,  said 
contract  on  his  part.     Breach  :  non-payment  of  the  half-j-ear's  interest 
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on  said  sum  of  4,940Z.  10«.,  which  became  due  on  the  2d  of  September, 
1846.1 

The  defendant,  amongst  other  pleas,  pleaded  that  the  plaintiff  did 
not  deliver  to  him  the  defendant  an  abstract  of  title  to  the  said  prem- 
ises, and  deduce  such  a  clear  title  thereto  as  in  and  by  the  said  agree- 
ment specified  and  required,  modo  et  forma,  &c. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes, 
amongst  others,  that  it  tendered  an  immaterial  issue,  and  that  it  was 
double,  inasmuch  as  it  offered  to  put  in  issue  several  material  things 
averred  in  the  declaration,  viz.,  the  delivery  of  an  abstract  of  the  plain- 
tiff's title,  and  the  deducing  of  such  title. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  Term  last,  before  Wildb, 
C.  J.  and  CoLTMAN,  Maule,  and  V.  Williams,  JJ. 

Aspland,  in  support  of  the  demurrer.  It  is  submitted  that  this  plea 
is  double,  inasmuch  as  it  puts  in  issue  two  material  allegations  of  the 
declaration,  namely,  the  delivery  by  the  plaintiff  of  an  abstract  of  title  to 
the  premises,  and  the  deducing  of  a  clear  title  thereto.  The  contract 
here  closely  resembles  in  many  respects  the  agreement  set  out  in  San- 
som  V.  Rhodes.'  Smith  v.  Dixon'  is  also  in  point.  Secondly,  the  plea 
is  bad  in  substance,  and  affords  no  answer  to  the  declaration.  By  the 
contract  the  plaintiff  undertakes,  within  one  month  from  the  date 
thereof,  or  from  being  required  so  to  do,  to  deliver  an  abstract  of  title. 
It  nowhere  appears  that  one  month  had  elapsed,  or  that  the  plaintiff 
had  been  required  to  deliver  such  abstract.  It  is  true  that  the  declara- 
tion alleges  perfoimance  on  the  part  of  the  plaintiff;  but  such  aver- 
ment is  immaterial,  and  cannot  be  traversed ;  for,  even  if  the  plaintiff 
had  broken  his  contract  in  this  respect,  it  does  not  amount  to  a  condi- 
tion precedent.  This  case  falls  within  the  principle  laid  down  in  the 
note  to  Pordage  v.  Cole.*  It  is  clear  that  here  the  time  may  arrive 
for  the  payment  of  the  money  by  the  defendant,  before  the  plaintiff 
can  be  called  upon  to  perform  his  contract ;  and  if  so,  there  is  no 
ground  for  calling  it  a  condition  precedent.^  .  .   . 

Bew,  contra.  As  to  the  objection  to  the  plea  on  the  score  of  dupli- 
city, the  Court  must  look  at  the  agreement  to  see  what  was  the  mean- 
ing of  the  parties.  Their  intent  clearlj'  was,  that  the  plaintiff  should 
deduce  a  good  title  by  the  delivery  of  an  abstract  of  title.  The  single 
point  of  defence  sought  to  be  raised  by  the  plea  is,  that  the  plaintiff  has 
failed  to  make  out  a  good  title  in  the  way  he  undertook  to  do,  namely, 
by  delivering  an  abstract  of  such  title.  This  case  comes  within  the 
principle  laid  down  in  Bell  v.  Tuckett,'  as  to  several  allegations  in  a 
plea  constituting  only  one  defence.  Sansom  v.  Ehodes  is  distinguisha- 
ble, for  there  the  time  named  did  not  govern  the  whole  sentence. 

1  The  statement  of  the  declaration  has  been  abbreviated.  —  Ed. 

2  6  N.  C.  261.  8  7  Ad.  &  E.  1.  *  1  Wms.  Saund.  320  b. 

6  The  learned  counsel  here  stated  Mattock  v.  Kinglake  and  Stavers  v.  Curling. 
6  3  M.  &  G.  785. 
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As  regards  the  point  whether  the  plea  discloses  a  substantial  answer 
to  the  declaration,  it  is  submitted  that  the  deducing  of  a  good  title  is 
such  an  essential  part  of  an  agreement  for  the  sale  of  land,  that  if  the 
plaintiff  fails  to  do  so  he  cannot  enforce  the  agreement.  In  Flureau  v. 
Thornhill,^  Blackstone,  J..,  in  giving  judgmeut,  saj'S :  "  These  con- 
tracts are  merelj'  upon  condition,  frequently  expressed,  but  always 
imphed,  that  the  vendor  has  a  good  title."  If  a  good  title  cannot  be 
shown,  the  purchaser  is  entitled  to  rescind  the  contract ;  and  here,  the 
plea  being  admitted  by  the  demurrer,  the  defendant  had  a  right  to  put 
an  end  to  the  agreement.  The  case  of  "Wilde  v.  Fort,^  where  it  was 
held  that,  if  the  vendor  of  an  estate  by  auction  does  not  show  a  clear 
title  hy  the  day  specified,  the  purchaser  may  recover  back  his  deposit 
and  rescind  the  contract,  without  waiting  to  see  whether  the  vendor 
maj-  ultimatelj'  be  able  to  establish  a  good  title  or  not,  is  cited  in  Sug- 
den  on  Vendors  and  Purchasers,^  as  an  authority  for  the  position  that, 
"  if  the  draft  of  the  conveyance,  for  instance,  is  not  delivered  on  the 
daj-  appointed,  the  party  who  ought  to  deliver  it  has  broken  his  agree- 
ment, and  cannot  therefore  recover  upon  it  at  law.  This  works  no 
injustice  ;  for  the  further  execution  of  the  contract  is  at  once  stopped  ; 
the  seller  retains  his  estate,  and  the  purchaser  his  purchase-money  ;  and 
the  part)-  making  default  is  liable,  as  he  ought  to  be,  to  an  action  for 
breach  of  his  engagement.''  With  respect  to  the  note  to  Pordage  y. 
Cole,  the  present  case  does  not  faU  within  the  rule  there  laid  down. 

Aspland  was  heard  in  reply.  Gur.  adv.  vult. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  Court.*  .   .  . 

On  the  argument  of  this  demurrer  before  us  it  was  contended,  on 
behalf  of  the  plaintiff,  that  this  traverse  was  bad  in  substance  ;  for  that 
the  delivery  of  the  abstract,  and  the  deducing  a  clear  title  within  one 
month  from  being  required  so  to  do,  was  not  a  condition  precedent  to 
his  right  to  maintain  the  action,  and,  therefore,  that  the  allegation  in 
the  declaration  of  his  having  performed  it,  was  immaterial  and  super- 
fluous ;  and  that  the  traverse  of  it  was  consequentlj'  bad ;  and  it  was 
further  contended  that,  even  if  the  allegation  was  material  and  neces- 
sarj',  the  traverse  in  question  was  bad  for  duplicity  ;  for,  that  the  true 
meaning  of  the  part  of  the  agreement  in  question  was,  not  simplj'  that 
a  clear  title  should  be  disclosed  on  the  face  of  the  abstract,  but  that, 
moreover,  a  clear  title  in  fact  should  be  deduced ;  and  that,  conse- 
quently, a  failure  on  the  part  of  the  plaintiff  either  to  deliver  an  abstract, 
or  to  deduce  a  clear  title  within  the  appointed  time,  would  be  a  good 
bar  to  the  action,  if  the  performance  of  that  part  of  the  contract  were 
really  a  condition  precedent. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  defendant,  that 
nothing  more  was  required  of  the  plaintiff  than  to  deliver  an  abstract, 

1  2  W.  Bl.  1078.  2  4  Taunt.  334.  s  7th  edit.  p.  358. 

*  HiB  lordship's  statement  of  the  pleadings  has  been  omitted.  —  Ed. 
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deducing  a  clear  title  on  the  face  of  it ;  and  that,  therefore,  the  plea 
was  not  open  to  the  objection  of  duplicity ;  and  further,  that  the  per- 
formance of  this  part  of  the  agreement  was  a  condition  precedent. 

It  is  not  necessary  for  us  to  decide  whether  the  plaintiff  or  the  defend- 
ant is  right  in  his  construction  of  the  terms  of  the  contract  in  the  former 
respect ;  because  we  are  of  opinion  that  the  performance  of  this  part  of 
it  was  not  a  condition  precedent  to  the  plaintiff's  right  to  enforce  the 
payment  which  is  the  subject  of  the  action. 

The  plaintiff,  by  the  terms  of  the  agreement,  undertakes  that  he  will, 
within  a  month  from  being  required  so  to  do,  deliver  an  abstract,  and 
deduce  a  clear  title.  And  the  time  appointed  for  his  performance  of 
this  part  of  the  contract  does  not  therefore  arrive  until  he  has  been 
required  to  do  so,  and  a  month  shall  have  expired  after  the  date  of  such 
requisition.  But  the  defendant  undertakes  to  pay  the  interest  upon  the 
unpaid  purchase-money,  on  certain  specified  daj's  between  the  date  of 
the  agreement  and  the  day  fixed  for  the  payment  of  the  residue  of  the 
principal  purchase-money ;  and  the  time  appointed  for  him  to  make 
these  payments  may  arrive  before  a  month  has  expired  after  a  requisi- 
tion to  the  plaintiff  to  deliver  the  abstract  and  deduce  the  title,  and, 
consequently,  before  the  time  appointed  for  the  plaintiff  to  do  so  has 
arrived.  The  case,  then,  appears  to  fall  directly  within  the  rule  laid 
down  by  Mr.  Serjt.  WilUams  in  the  note  to  Pordage  v.  Cole,  viz.,  that, 
"  if  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  monej'  or  other  act  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for  not  doing 
such  other  act,  before  performance  ;  for  it  appears  that  the  party  relied 
on  his  remedy,  and  did  not  intend  to  make  the  performance  a  condition 
precedent." 

If  this  rule  be  correctly  laid  down,  as  we  think  it  is,  it  demonstrates 
that  the  performance  of  this  part  of  the  contract  by  the  plaintiff  is  not 
a  condition  precedent  to  his  right  to  maintain  this  action ;  and,  con- 
sequently, the  allegation  in  the  declaration  of  such  performance  being 
immaterial  and  superfluous,  the  plea,  which  is  merely  a  traverse  of  such 
allegation,  is  bad. 

Our  judgment  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff". 


SIBTHOEP  V.  BRUNEL. 
In  the  Exchequer,  Apkil  24,  1849. 

[Reported  in  3  Exchequer  Reports,  826.] 

Covenant  on  an  indenture,  whereby  (after  reciting  that  a  company 
had  been  formed  for  the  purpose  of  constructing  a  railway  from  Chel- 
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tenham  to  Oxford,  and  that  the  company  was  then  applj-ing  to  Parlia- 
ment for  an  act  of  incorporation,  and  that  the  plaintiff  was  then  the 
owner  of  an  estate  in  the  county  of  Oxford,  which  would  be  intersected 
by  said  railway  and  injuriously  affected  thereby,  and  that  the  plaintiff 
had  petitioned  Parhament  against  the  said  bill,  &c. ,  and  that  he  had 
been  requested  by  the  defendant  to  desist  from  such  opposition) ,  it  was 
covenanted  (inter  alia),  "  that  within  six  months  from  the  passing  of 
the  proposed  bill  into  a  law,  and  before  the  said  companj'  shall  enter 
upon,  take,  or  use  any  part  of  the  said  estate,  &c.,  except  for  the  pur- 
pose of  setting  out  and  ascertaining  the  land  required  to  be  taken,  the 
said  I.  K.  B.  (the  defendant)  shall  and  will  pay  to  the  said  C.  D.  S. 
(the  plaintiff)  the  sum  of  4,000^.  sterling  for  the  purchase  of  such  part 
of  the  said  estate  as  hereinafter  described  ;  "  "  and  that,  on  payment  by 
the  said  defendant  to  the  plaintiff  of  the  said  sum  of  4,000/.  and  interest 
after  the  rate  of  5/.  per  cent  per  annum,  after  the  expiration  of  six 
months  after  the  passing  of  the  said  bill  into  a  law,  to  the  day  of  pay- 
ment of  the  said  sum  of  4,000Z.,  he  the  said  plaintiff  and  all  necessary 
parties  shall  convej'  to  the  said  defendant,  his  heirs  or  assigns,  or  as  he 
or  they  shall  direct,  so  much  of  the  said  estate  as  shall  be  required  for 
the  construction  of  the  said  railwa}-,"  &c.  The  declaration  then  con- 
tained an  allegation,  that,  after  the  making  of  this  agreement,  &c.,  the 
said  proposed  bill,  to  wit,  on,  &c.,  passed  into  a  law,  and  a  general 
averment  of  performance,  and  that  six  months  had  elapsed  since  the 
passing  of  the  said  bill,  and  laid  as  a  breach  the  non-payment  of  the 
purchase-money  of  4,000Z.^ 

The  defendant,  having  craved  oyer  of  the  deed,  and  set  it  out,  de- 
murred generally  to  the  declaration,  on  the  ground  that  a  general  aver- 
ment of  performance  by  the  plaintiff  was  not  sufficient,  but  that  he 
ought  to  have  shown  by  his  declaration  that  he  was  read}'  and  wilhng 
to  convey  the  property  to  be  purchased,  and  that  the  covenant  to  pay 
and  the  covenant  to  convej'  on  payment  were  dependent  covenants. 

Joinder  in  demurrer. 

Keating,  in  support  of  the  demurrer,  contended  that  the  covenants 
were  mutual  and  dependent  covenants,  and  he  cited  the  rule  as  laid 
down  by  Tindal,  C.  J.,  in  Stavers  v.  Curling,  where  he  says,  "  The  rule 
has  been  established  by  a  long  series  of  decisions  in  modern  times,  that 
the  question,  whether  covenants  are  to  be  held  dependent  or  indepen- 
dent of  each  other,  is  to  be  determined  by  the  intention  and  meaning 
of  the  parties,  as  it  appears  on  the  instrument,  and  by  the  application 
of  common  sense  to  each  particular  case  ;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give  wa}' ;  "  and  that, 
in  the  present  case,  the  money  was  to  be  paid  for  the  purchase  of  the 
estate.     He  also  referred  to  Pordage  v.  Cole.^ 

[Parke,  B.,  referred  to  Mattock  v.  Kinglake.J 

Willes,  contra,  was  not  called  upon. 

1  The  statement  of  the  declaration  has  been  abbreviated.  —  Ed. 

2  1  Saund.  320  a,  note  4. 
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Pollock,  C.  B.  I  am  clearly  of  opinion  that  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court.  This  is  a  positive  covenant  to  pay  the 
amount  of  the  purchase-money  at  a  specified  time.  The  case  of  Mattock 
V.  Kinglake,  to  which  my  brother  Parke  has  referred,  is  a  decision  ex- 
pressly in  point.  Applying  the  rule  as  laid  down  by  Tindal,  C.  J.,  in 
Stavers  v.  Curling,  I  think  this  covenant  to  pay  the  money  is  wholly  in- 
dependent of  that  to  convey  the  estate  ;  and  that  such  was  the  inten- 
tion of  the  parties  at  the  time  this  instrument  was  executed,  is  perfectly 
clear  from  its  terms.  The  rule  as  derived  from  Pordage  v.  Cole  may 
be  the  technical  one,  but  whether  the  language  of  these  covenants  be 
subject  to  a  technical  construction  or  to  their  natural  one,  the  result 
will  be  the  same,  —  that  they  are  independent  of  each  other. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  I  think  it  is  clear 
that  these  covenants  are  wholly  independent,  and  that  the  case  is  a 
very  plain  one.  The  words  of  the  covenant  upon  which  this  action  is 
brought  are,  that  the  defendant  shall  pay  the  sum  agreed  for  the  purchase 
of  the  laud ;  if  they  had  been  upon,  or  even  for,  the  conveyance  of  the 
land,  the  defendant's  argument  might  have  been  tenable,  but  they 
amount  to  a  positive  covenant  to  pay  the  monej'  at  a  specified  time. 

EoLFE,  B.,  concurred. 

Platt,  B.  The  condition  has  occurred  upon  which  the  money  became 
payable.     There  is  no  other  condition  precedent. 

Judgment  for  the  plaintiff. 


TAEEABOCHIA  v.   HICKIE. 
In  the  Exchequeh,  Mat  30,  1856. 

{Reported  in  1  Surlstone  ^  Norman,  183.] 

The  declaration  stated,  that  the  plaintiff  and  defendants  agreed 
by  charter-part3-  that  the  plaintiff's  ship,  called  the  Dominica,  then 
lying  at  Fiume,  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  should  with  all  convenient  speed  sail  and  proceed  to 
Cardiff,  and  there  load  from  the  factors  of  the  defendants  a  full  and 
complete  cargo  of  coals  in  the  customary  manner,  to  be  loaded  in 
twenty  dajs  from  the  day  on  which  the  vessel  was  ready  to  load,  which 
the  defendants  bound  themselves  to  ship,  and  being  so  loaded  should 
therewith  proceed  to  Malta,  Corfu,  Smyrna,  Athens,  Alexandria,  Con- 
stantinople, or  Gallipoli,  as  ordered  on  signing  bills  of  lading,  or  as 
near  thereunto  as  she  might  safely  get,  and  there  deliver  the  same  into 
craft  alongside  steamer  or  depot  ship  there,  as  might  be  directed  by  the 
consignee,  being  paid  freight  on  the  quantity  delivered  at  the  rate  of 
42s.  6d.  per  ton  of  twenty  hundred- weight  delivered,  &c.,  and  being  in 
full  of  all  port  charges  and  pilotages   (the  act  of  God,  the  Queen's 
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enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  na^dgation  of  whatever  nature  or  kind  soever  during  the 
said  voj'age  alwaj's  excepted) ,  the  freight  to  be  paid  on  the  right  and 
true  delivery  of  the  cargo  in  cash  at  the  current  rate  of  exchange,  &c. 
Averment :  that  the  plaintiff  did  all  things  necessary  on  his  part  to 
entitle  him  to  have  the  agreed  cargo  loaded  on  board  the  said  ship  at 
Cardiff,  and  that  the  time  for  so  doing  has  elapsed.  Breach  :  that  the 
defendants  made  default  in  loading  the  agreed  cargo. 

Pleas :  First,  that  the  plaintiff's  ship  was  not  tight,  staunch,  or 
strong,  or  fitted  for  the  vo^'age  in  the  charter-part}-  in  that  behalf  men- 
tioned, as  she  was  required  to  be  by  the  said  charter-partj',  insomuch 
that  by  reason  thereof  the  object  of  the  said  charter-party,  and  of  the 
voj'age  therein  mentioned,  was  wholly  frustrated,  and  the  defendants 
were  prevented  from  deriving,  and  did  not  derive  anj-  benefit  there- 
from. Secondlj',  that  the  said  ship  did  not  with  convenient  speed, 
or  in  a  reasonable  time  in  that  behalf,  sail  or  proceed  to  Cardiff  as 
required  bj-  the  said  charter-party,  insomuch  that  bj-  reason  thereof  the 
object  of  the  said  charter-party,  and  of  the  voj-age  therein  mentioned, 
was  wholly  frustrated,  and  the  defendants  were  prevented  from  deriv- 
ing, and  did  not  derive  anj'  benefit  therefrom. 

Eephcation :  The  plaintiff  joins  issue  upon  both  the  defendants' 
pleas. 

At  the  trial  before  Ckesswtell,  J.,  at  the  last  Gloucester  Assizes,  it  ap- 
peared that  the  charter-party  was  entered  into  on  the  22d  April,  1854. 
On  the  29th  of  the  same  month,  the  vessel  not  being  then  ready  to  sail, 
an  accident  occurred  while  tightening  the  rigging,  which  rendered  it 
necessar}'  to  have  a  new  topmast,  and  the  sailing  of  the  vessel  was  in 
consequence  dela3'ed.  On  the  15th  of  Ma}-  the  vessel,  being  then  about 
to  sail,  fouled  her  cable,  wherebj'  she  was  delaj-ed  until  the  19th.  On 
that  da}'  she  sailed  from  Fiume  ;  and,  on  the  20th,  was  compelled  by 
stress  of  weather  to  enter  the  harbor  of  Sossino.  She  remained  there 
until  the  26th,  when  she  proceeded  on  her  voyage  ;  and  on  the  16th  of 
August  arrived  at  Cardiff.     The  defendants  then  refused  to  load. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  vessel  was 
tight,  staunch,  and  strong  when  she  sailed  from  Fiume ;  and  if  not, 
whether  the  object  of  the  voyage  was  thereby  frustrated  ;  also,  whether 
the  vessel  sailed  and  proceeded  to  Cardiff  with  convenient  speed  or  in 
a  reasonable  time  ;  and  if  not,  whether  the  object  of  the  voyage  was 
thereby  frustrated.  The  jury  found  that  the  vessel  was  not  tight, 
staunch,  or  strong  when  she  sailed  from  Fiume,  but  that  she  was  so 
when  she  arrived  at  Cardiff ;  and  that  the  object  of  the  voyage  was  not 
thereby  frustrated.  The  jury  also  found  that  the  vessel  did  not  with 
all  convenient  speed,  or  in  a  reasonable  time,  sail  and  proceed  to  Car- 
diff, but  that  the  object  of  the  voyage  was  not  thereby  frustrated.  A 
verdict  was  then  entered  for  the  defendants,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him. 
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Keating,  in  the  following  Term,  obtained  a  rule  nisi  accordingly, 
against  wliicli 

Whately  and  Huddleston  now  showed  cause.  The  stipulations  in  the 
charter-party  that  the  vessel,  being  tight,  staunch  and  strong,  shall 
sail  with  convenient  speed  and  within  a  reasonable  time,  are  conditions 
precedent  to  the  plaintiff's  right  to  enforce  the  contract.  In  Glaholm 
V.  Hays  the  charter-party  provided  that  the  vessel  should  proceed  to 
Trieste,  and  there  load  a  full  cargo,  "  the  vessel  to  sail  from  England 
on  or  before  the  4th  of  February  next ; "  and  that  was  held  to  be  a 
condition  precedent  on  the  part  of  the  owner,  upon  the  non-compliance 
wherewith  the  freighters  were  at  liberty  to  throw  up  the  charter.  Tin- 
dal,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said,  "The  very 
words  themselves  '  to  sail '  on  or  before  a  given  day,  do  by  common 
usage  import  the  same  as  the  words  '  conditioned  to  sail,'  or  '  warranted 
to  sail  on  or  before  such  a  day.' "  So  in  Ollive  y.  Booker,  where  the 
vessel  was  described  in  the  charter-party  as  ' '  now  at  sea,  having  sailed 
three  weeks  ago,"  that  was  held  to  amount  to  a  warranty.  In  like 
manner  the  statement  that  the  vessel  is  tight,  staunch,  and  strong,  is  a 
warranty  that  she  fulfils  that  description.  In  Oliver  v.  Fielden  the 
stipulation  was  that  the  vessel  should  be  "ready  to  receive  cargo  in 
all  May,"  and  that  was  held  a  condition  precedent.  Cranston  v.  Mar- 
shall ^  is  also  an  authority  that  a  statement  as  to  the  time  at  which  a 
vessel  will  sail  is  not  a  mere  representation,  but  a  warrantj\  In  Clipsham 
V.  Vertue  there  was  no  stipulation  that  the  vessel  should  proceed  in  any 
particular  time  ;  and  where  no  time  is  specified,  the  law  implies  a  rea- 
sonable time.     [They  also  referred  to  Ellen  v.  Topp.] 

Keating  and  Phipson  appeared  in  support  of  the  rule,  but  were  not 
called  upon  to  argue. 

Pollock,  C.  B.  The  rule  must  be  absolute.  The  first  plea  alleges 
that  the  vessel  was  not  tight,  staunch,  or  strong,  and  that  by  "reason 
thereof  the  object  of  the  charter-party  and  of  the  voyage  was  wholly 
frustrated."  The  latter  is  a  material  allegation,  and  the  jury  have  found 
it  in  the  negative.  The  question  then  is,  whether  the  fact  of  the  vessel 
not  being  tight,  staunch,  or  strong,  is  a  condition  precedent  to  the  per- 
formance by  the  defendant  of  his  contract.  I  think  not.  In  like  man- 
ner, it  is  not  a  condition  precedent  that  the  vessel  should  sail  with  conve- 
nient speed  or  in  a  reasonable  time.  Where,  indeed,  the  charter-party 
provides  that  the  vessel  shall  sail  on  a  particular  day,  that  is  a  condi- 
tion precedent.  The  distinction  is  obvious :  where  a  particular  day  is 
named  it  is  evidently  the  intention  of  the  parties  that  the  vessel  shall 
sail  on  that  daj' ;  and  if  the  shipowner  refuses  to  do  so  the  merchant 
may  decline  to  load,  for  the  voyage  is  thereby  altered,  and  the  success 
of  the  adventure  may  depend  on  the  vessel  sailing  on  the  day  named. 
In  Abbott  on  Shipping,  part  4,  c.  1,  §  5,  it  is  said,  "  whether  or  not  a 
particular  covenant  by  one  party  be  a  condition  precedent,  the  breach 

1  5  Exch.  395. 
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of  which  will  dispense  with  the  performance  of  the  contract  by  the 
other,  or  an  independent  covenant,  is  a  question  to  be  determined 
according  to  the  fair  intention  of  the  parties,  to  be  collected  from  the 
language  employed  by  them.  An  intention  to  make  any  particular 
stipulation  a  condition  precedent  should  be  clearly  and  unambiguously 
expressed."  There  can  be  no  doubt  about  a  particular  day  ;  but  what 
is  a  "  convenient  speed"  or  a  "  reasonable  time"  must  alwaj's  be  a  sub- 
ject of  contention.  We  nmy  therefore  fairly  say,  that  where  a  par- 
ticular day  is  named  the  time  is  unambiguously  expressed,  but  where 
the  terms  are  so  lax  and  ambiguous  as  to  lead  to  a  difference  of  opinion, 
then  the  stipulation  is  not  a  condition  precedent.  The  general  rule 
laid  down  by  Lord  EUenborough  in  Davidson  v.  Gwynne  is,  "that 
unless  the  non-performance  alleged  in  breach  of  the  contract  goes  to 
the  whole  root  and  consideration  of  it,  the  covenant  broken  is  not  to 
be  considered  as  a  condition  precedent,  but  as  a  distinct  covenant,  for 
the  breach  of  which  the  party  injured  may  be  compensated  in  damages." 
Applying  that  rule  to  this  case,  the  jury  have  negatived  an  allegation 
which  is  the  substance  of  each  plea ;  consequently  the  pleas  were  not 
proved,  and  the  rule  must  be  absolute. 

Martin,  B.  I  am  of  the  same  opinion.  The  jury  having  negatived 
the  allegation  that  "  the  object  of  the  charter-partj^  and  of  the  voj^age 
therein  mentioned  was  wholly  frustrated,"  that  part  of  the  pleas  must 
be  considered  as  struck  out,  and  then  all  that  remains  is  that  the  ship 
was  not  tight,  staunch,  or  strong,  or  fitted  for  the  voyage,  and  that 
the  ship  did  not  sail  with  convenient  speed  or  in  a  reasonable  time, 
which  are  mere  traverses  of  those  averments  in  the  declaration.  For 
at  least  twenty  j-ears,  it  has  been  considered  that  traverses  of  such 
averments  are  bad  in  law,  as  raising  immaterial  issues ;  and  for  the 
reasons  stated  by  the  Lord  Chief  Baron  it  is  clear  that  if  the  latter  alle- 
gation in  the  pleas  was  struck  out,  they  would  be  bad  on  demurrer,  and 
that  the  plaintiff  would  be  entitled  to  the  verdict  though  the  jury  found 
them  against  him.  In  the  case  of  Hall  v.  Cazenove  the  charter-party 
contained  a  covenant  that  the  ship  should  sail  on  or  before  the  12th  Feb- 
ruarj',  and  Le  Blanc,  J.,  said,  "Kthe  defendant  sustained  any  damage 
b}"  reason  of  the  ship's  not  having  sailed  on  the  particular  day,  he  may 
recover  it  by  bringing  his  action  on  the  covenant ;  but  at  any  rate,  the 
objection  does  not  go  to  the  plaintiff's  right  of  action  on  the  ground 
of  a  condition  precedent."  But  however  that  may  be,  mj'  judgment  is 
founded  on  this,  that  the  terms  used  in  this  charter-party  do  not  amount 
to  a  condition  precedent. 

Bramwell,  B.  I  am  of  the  same  opinion.  No  doubt  it  is  competent 
for  the  parties,  if  they  think  fit,  to  declare  in  express  terms  that  any 
matter  shall  be  a  condition  precedent,  but  when  thej-  have  not  so  ex- 
pressed themselves,  it  is  necessary  for  those  who  construe  the  instru- 
ment to  see  whether  they  intended  to  do  it.  Since,  however,  they 
could  have  done  it,  those  who  construe  the  instrument  should  be  chary 
in  do'iig  for  them  that  which  they  might,  but  have  not  done  for  them- 
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selves.  If  the  contract  is  to  load  at  a  particular  port,  the  very  language 
compels  us  to  construe  that  as  a  condition  precedent.  So  in  the  case 
of  Glaholm  v.  Haj's,  where  the  agreement  was  that  the  vessel  should 
sail  on  a  particular  day.  In  the  present  case  the  only  thing  which  made 
me  doubt  was  an  expression  of  Maule,  J.,  in  Glaholm  v.  Hays  (which 
is  a  dictum,  rather  than  an  authority.)  He  says  in  the  course  of  the 
argument,  "  It  will  be  said  that  if  the  sailing  on  the  4th  Februarj'  is  a 
condition  precedent  in  this  case,  the  sailing  within  a  reasonable  time 
would  also  have  been  held  to  be  a  condition  precedent.  There  is  a  dif- 
ficulty in  saying  that  one  is  to  be  a  condition  precedent  and  not  the 
other."  But  the  case  of  Freeman  v.  Taylor  is  an  express  authority  that 
the  sailing  within  a  reasonable  time  is  not  a  condition  precedent. 

Rule  absolute. 


PHILLIPS  AND  Others  v.  CLIFT. 
In  the  Exchequer,  January  24,  1859. 

\Eepmted  in  28  Law  Jmirnal  Reports,  Exchequer,  153.] 

Declaration  that,  by  an  indenture  of  apprenticeship,  dated  the  28th 
of  October,  1854,  to  which  the  plaintiffs  and  defendant  and  William 
Henry  Ej'de  were  parties,  the  said  "W.  H.  Rj-de  put  himself  apprentice 
to  the  defendant  for  the  space  of  four  and  a  half  years  ;  that  the  defend- 
ant, in  consideration  of  99Z.  19«. ,  to  be  paid  to  him  by  the  plaintiffs,  cove- 
nanted to  and  with  Sarah  Rjde,  the  mother  of  "W.  H.  Rj'de,  and  by  a 
separate  covenant  with  the  plaintiffs,  that  he,  the  defendant,  his  said 
apprentice  in  the  art  of  a  chemist  and  druggist,  which  he  then  carried 
on,  by  the  best  means  that  he  could,  should  teach  and  instruct  dm-ing 
the  said  term,  and  would,  during  the  said  term,  at  his  own  charges,  pro- 
vide for  the  said  "W.  H.  Ej'de  proper  and  sufficient  meat,  drink,  and 
lodging.  Averment :  that  the  said  W.  H.  Ryde  entered  and  the  defend- 
ant received  him  into  his  service,  and  general  performance  of  conditions 
precedent.  Breach  :  that  the  defendant  would  not  teach  and  instruct, 
&c.,  nor  provide  for  the  said  W.  H.  Ryde  proper  and  sufficient  meat, 
drink,  and  lodging,  and  dismissed  and  discharged  him  from  his  service, 
and  would  no  longer  permit  htm  to  remain  therein. 

Plea  :  That  after  the  making  of  the  indenture,  and  after  the  said  ap- 
prentice entered  into  the  service  of  the  defendant,  the  said  apprentice 
did  not,  according  to  the  covenants  of  the  said  indenture,  faithfully  serve 
the  defendant,  or  behave  himself  towards  the  defendant  as  a  faithful 
apprentice ;  but,  on  the  contrary  thereof,  conducted  himself  in  so  im- 
proper and  unfaithful  and  dishonest  a  manner  in  the  defendant's  said 
business,  and  defrauded  and  robbed  the  defendant,  so  that  it  became 
unsafe  for  the  defendant  to  continue  the  said  apprentice  in  his  said  busi- 
ness, or  to  permit  him  to  reside  or  remain  with  him,  the  defendant ; 
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■whereupon,  as  he  lawfully  might,  he  dismissed  the  said  apprentice  from 
his  service,  and  refused  any  longer  to  permit  him  to  remain  therein,  or 
to  instruct  him  in  his  said  business,  or  to  provide  any  longer  for  the  said 
apprentice  meat,  drink,  and  lodging. 

Demurrer  and  joinder  in  demurrer. 

Ver?ion  Rarcourt,  in  support  of  the  plea.  Winstone  v.  Linn  will  no 
doubt  be  relied  on  by  the  plaintiifs.  That  is  an  authority  to  show  that 
slight  misconduct  of  an  apprentice  affords  no  ground  of  justification  for 
a  dismissal.  But  the  question  here  is,  whether,  when  his  conduct  is 
such  that  it  becomes  unsafe  for  the  master  to  continue  him  in  his  ser- 
vice, the  master  may  not  dismiss  his  apprentice.  In  "Wise  v.  Wilson,' 
Lord  Denman,  C.  J.,  in  summing  up  the  case  to  the  jury,  says  :  "  If  you 
thinii  that,  from  the  conduct  of  the  plaintiif's  son,  real  danger  was  oc- 
casioned to  his  master's  business,  you  ought  to  find  j'our  verdict  for  the 
defendant,  as  the  defendant  was  then,  in  my  opinion,  justified  in  dis- 
missing him.''  There  are  provisions  in  several  acts  of  Parliament  pro- 
viding for  the  canceUing  of  indentures  of  apprenticeship  in  a  summary 
manner  before  magistrates ;  but  such  provisions  are  confined  to  cases 
where  the  premium  is  under  501. ,  so  that  the  defendant  is  unable  to  avail 
himself  of  such  remedj'.  Very  serious  injury  might  be  done  to  the 
defendant's  business,  if  he  were  bound,  under  all  circumstances,  to  keep 
an  apprentice  in  his  service.  Suppose  an  apprentice,  having  robbed  his 
master,  is  convicted  and  sentenced  to  penal  ser\'itude,  is  the  master 
bound  to  receive  him  back  at  the  expiration  of  the  sentence  ?  [Pol- 
lock, C.  B.  The  plea  does  not  allege  that  the  apprentice  has  been 
found  guilty  of  felonj'.  Martin,  B.  The  judgment  of  Baj-ley,  J.,  and 
Holroyd,  J.,  in  Winstone  v.  Linn,  is  against  j'ou.j  In  that  case  the 
action  was  in  covenant ;  here  there  is  no  averment  that  the  contract  is 
under  seal.  Mercer  ?;.  WhalP  is  in  favor  of  the  defendant.  [Martin,  B. 
That  was  the  case  of  a  clerk.  Channell,  B.  There  is  this  peculiarity 
in  the  case  of  an  apprentice,  that  the  father  or  mother  would  be  liable, 
on  their  covenant,  to  recoup  the  master  for  any  loss  that  he  might  sus- 
tain through  the  misconduct  of  his  apprentice.]  The  covenants,  in  a 
deed  of  this  nature,  have  been  held  not  to  be  independent  covenants. 
Ellen  V.  Topp,  Pordage  v.  Cole,  Cutter  v.  PoweU,"  Atkinson  v.  Smith. 

Garth,  in  support  of  the  demurrer,  was  not  heard. 

Pollock,  C.  B.  I  think  that  this  is  a  bad  plea,  and  that  the  plain- 
tiffs are  entitled  to  our  judgment.  I  give  no  opinion  as  to  what  would 
be  the  effect  of  a  plea  containing  an  allegation  that  the  apprentice  had 
feloniousl}'  stolen  the  property  of  his  master,  or  had  been  found  guilty 
of  a  felonious  steahng,  and  had  suffered  punishment.  This  plea  contains 
neither  one  nor  other  of  these  allegations.  The  authorities  show  that 
this  plea  affords  no  answer  to  the  declaration,  and  our  judgment  must 
be  for  the  plaintiffs. 

Martin,  B.     I  am  clearly  of  the  same  opinion.     I  give  my  judg- 

1  1  Car.  &  K.  662.  =  5  Q.  B.  Rep.  447. 

'  Smith's  Lead.  Cas.  14,  in  notes. 
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ment  upon  no  abstract  reasoning,  but  on  the  true  construction  of  tliia 
indenture.  If  persons  enter  into  improvident  bargains,  tliey  must  put 
up  with  thera ;  and  if  a  person  puts  his  hand  and  seal  to  a  deed,  he 
must  abide  by  it,  and  he  cannot  seek  to  be  released  from  it  because  it 
afterwards  turns  out  that  the  covenant  is  to  his  disadvantage,  and  is  a 
burden  to  him.  Indenture  means  a  deed  ;  it  is  so  laid  down  in  Shep- 
pard's  Touchstone,  50.  All  deeds  are  indented  or  polled ;  an  inden- 
ture is  therefore  necessarily  a  deed.  What,  then,  is  this  covenant? 
The  mother  and  other  parties  covenant  that  the  apprentice  should 
serve  the  defendant  for  four  and  a  half  years,  obej'  his  lawful  com- 
mands, and  do  him  no  damage  ;  and  the  defendant,  in  consideration  of 
991.  19s.  to  be  paid  to  him  bj'  the  plaintiffs,  covenants  to  teach  and 
instruct  the  apprentice  in  the  art  of  a  chemist,  and  at  his  own  proper 
charges  to  supply  him  with  meat,  drink,  and  lodging.  The  defendant, 
therefore,  has  absolutely  covenanted  to  do  these  things,  and  he  must 
do  them. 

Watson,  B.  I  am  entirelj'  of  the  same  opinion.  It  has  long  been 
considered  that  the  covenants  in  an  indenture  of  apprenticeship  are 
independent  covenants,  and  there  are  several  authorities  in  the  books 
to  support  that  proposition.  There  is  no  analogy  between  the  cases 
of  master  and  servant  and  master  and  apprentice.  In  the  former,  the 
servant  is  bound  to  obey  the  lawful  commands  of  his  master,  and  if  he 
misbehaves,  the  master  may  dismiss  him.  In  the  latter,  if  the  appren- 
tice misbehaves,  the  master  may  correct  him,  and  it  is  laid  down  in 
the  books  to  what  extent  he  maj-  go  in  punishing  him.  The  plea  here 
states  that  the  apprentice  robbed  the  defendant ;  this  might  be  some 
trivial  offence,  for  which,  if  the  apprentice  had  been  well  whipped,  he 
would  never  have  done  it  again.  Here,  for  aught  that  appears,  there 
is  only  a  misconduct  on  the  part  of  the  apprentice,  for  which  he  can 
be  punished  by  his  master. 

Chanttell,  B.  I  am  also  of  opinion  that  our  judgment  ought  to  be 
for  the  plaintiffs.  I  am  unable  to  distinguish  this  case  from  Winstone 
V.  Linn.  The  argument  that  has  been  addressed  to  us  is  founded  on 
the  nisi  prills  case  of  Wise  v.  Wilson,  which  Lord  Denman  treated  as 
something  between  an  apprenticeship  and  service  ;  but  this  case  presents 
no  mixed  character.  With  all  deference  to  Lord  Denman's  opinion,  I 
doubt  whether  he  was  correct  in  his  ruling  ;  and  it  is  to  be  observed 
that  the  plaintiff  obtained  the  verdict,  and  there  was  therefore  no  mode 
of  bringing  that  ruling  before  the  Court  above.  It  is,  however,  suffi- 
cient to  say  that  this  case,  in  principle,  does  not  differ  from  Winstone 
v.  Linn.  Judgment  for  the  plaintiffs. 
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CHEISTIE  V.  BOEELLY. 
In  the  Common  Pleas,  January  17,  1860. 

[Reported  in  29  Law  Journal  Reports,  Common  Pleas,  153.] 

The  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  guaranteed  to  the  defendant  that  two  bills  of  exchange  of 
lOO;.  and  62^.,  both  drawn  by  Messrs.  C.  W.  Olivier  &  Co.  upon  Messrs. 
Owen  &  Co.,  75  Lower  Thames  Street,  and  both  due  on  the  23d  of 
January,  1859,  would  be  paid  and  retired  bj'  the  said  Messrs.  Owen  & 
Co.  when  due,  the  defendant  in  return  engaged  and  guaranteed  to  the 
plaintiff  the  repayment  of  the  sum  of  300/.  towards  the  payment  of 
Scotch  whiskeys,  as  follows:  6  puncheons,  5  hhds.,  4  qr.  casks,  Auch- 
tertool,  2  puncheons,  5  hhds.,  8  qr.  casks,  Anderton,  which  Mr.  B. 
Fisse,  of  Norris  Street,  had  ordered,  and  was  about  to  receive  from  the 
plaintiff.  Averment,  by  the  plaintiff,  that  he  had  performed  all  things 
on  his  part  to  be  done  and  performed,  in  pursuance  of  the  said  agree- 
ment, to  entitle  him  to  the  due  performance  hy  the  defendant  of  his 
the  defendant's  part  of  the  said  agreement ;  and  that  the  said  two  bills 
of  exchange  of  100/.  and  62/.  were  dulj'  paid  and  retired  by  the  said 
Messrs.  Owen  &  Co.  when  the  same  became  and  were  due  and  paj'able  ; 
and  that  he  the  plaintiff  delivered  to  the  said  Mr.  B.  Fisse  the  said 
Scotch  whiskej's  in  the  said  agreement  hereinbefore  mentioned,  and 
that  the  said  Sir.  B.  Fisse,  although  requested  to  paj-  the  said  amount 
of  300?.  towards  the  payment  of  the  said  Scotch  whiskeys,  had  not  paid 
for  the  said  Scotch  whiskeys,  nor  the  said  sum  of  300?.  or  any  part 
thereof,  and  the  same  stiU  remained  wholly  due  and  unpaid ;  j'et  that 
the  defendant  had  disregarded  and  broken  his  said  promise  in  this,  that 
he  had  not  paid,  or  caused  to  be  paid,  to  the  plaintiff  the  said  sum  of 
300/.  or  any  part  thereof,  but,  on  the  contrary  thereof,  wholly  neglected 
and  refused  so  to  do. 

The  defendant  pleaded  (inter  alia)  secondly,  to  the  said  first  count, 
that,  although  the  said  debt  and  sum  of  300/.  in  the  said  first  count 
mentioned,  repa3'ment  whereof  the  defendant  engaged  and  guaranteed 
to  the  plaintiff,  was  not  payable,  and,  bj'  the  terms  of  the  said  order  of 
the  said  Mr.  B.  Fisse,  was  not  payable  until  after  the  said  two  bills 
drawn  by  Messrs.  C.  W.  Olivier  upon  Messrs.  Owen  &  Co.,  and 
guaranteed  bj^  the  plaintiff,  became  due  and  payable,  as  the  plaintiff 
and  the  defendant,  at  the  time  of  the  making  of  the  said  mutual  agree- 
ment and  guarantees,  well  knew  ;  j'et  the  said  two  biUs  of  exchange  of 
100/.  and  62/.,  in  the  said  first  count  mentioned,  were  not  duly  or  at 
any  time  paid  or  retired  by  the  said  Messrs.  Owen,  of  which  the 
plaintiff  had  due  notice,  but  never  at  any  time  paid  or  retired  the  said 
bills.     Issue  thereon. 

The  defendant  having,  at  the  trial,  obtained  a  verdict  in  his  favor  on 
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the  issue  taken  on  the  second  plea,  the  Coui-t,  in  Michaelmas  Tei-m  last, 
on  the  application  of  Edward  James,  granted  a  rule  nisi  to  enter  judg- 
ment for  the  plaintiff  on  such  issue  non  obstante  veredicto,  on  the  ground 
that  the  said  second  plea  was  no  answer  to  the  action.  Against  this 
rule, 

Petersdorff,  Serjt.,  and  Garth  now  showed  cause. 

The  performance  of  the  defendant's  engagement  was  to  be  after  that 
which  was  the  consideration  for  it,  that  is  to  say,  after  the  bills  which 
the  plaintiff  guaranteed  became  due,  and,  therefore,  it  is  submitted  that 
the  performance  bj'  the  plaintiff  of  his  part  of  the  contract  was  a  con- 
dition precedent  to  his  right  to  sue  the  defendant.  The  Court,  in  all 
such  cases  as  these,  will  always  endeavor  to  ascertain  from  the  terms 
of  the  contract  the  intention  of  the  parties.  Tindal,  C.  J.,  in  Stavers 
V.  Curling,  saj's,  "  The  rule  has  been  established  by  a  long  series  of  de- 
cisions in  modern  times,  that  the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each  other  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument, 
and  by  the  application  of  common  sense  to  each  particular  case."  In 
Johnstone  v.  Nichols  ^  the  question  was  as  to  the  sufHciencj'  of  the  con- 
sideration to  support  the  promise  laid  in  the  declaration.  The  promise 
was  stated  thus,  namelj' :  that  in  consideration  the  plaintiffs  would  con- 
tinue certain  dealings  which  they  had  had  with  Messrs.  Claridge  &  Co., 
the  defendant  promised  the  plaintiffs  to  be  responsible  and  guarantee 
them  the  paj'ment  of  any  sums  of  money  in  which  Messrs.  Claridge  & 
Co.  then  were,  or  at  any  time  thereafter  might  be,  indebted  to  tlie  plain 
tiffs  in  the  course  of  such  dealings;  and  Maule,  J.,  (page  156)  said, 
"  These  words,  in  fact,  amount  to  this,  that  in  consideration  the  plain- 
tiffs would  do  something  in  futuro,  the  defendant  promised  to  do  some- 
thing in  futuro  likewise."  So  here,  looking  at  this  agreement  as  it 
appears  on  the  record,  it  means,  if  the  plaintiff  will  pa}-  the  two  bills 
drawn  on  Owen  &  Co.,  in  case  they  are  not  dulj' honored,  the  defendant 
will  pay  the  300?.  in  case  the  whiskeys  are  not  paid  for  bj^  Fisse.  The 
averment  in  the  declaration  of  performance  by  the  plaintiff  of  all  things 
on  his  part  to  be  performed,  in  pursuance  of  the  agreement,  to  entitle 
him  to  be  paid  the  300/.,  shows  that  the  plaintiff  considered  it  to  be  a 
condition  precedent  to  the  defendant's  liabilitj-.  Inasmuch  as  the  300/. 
could  not  be  payable  until  after  the  bills  on  Owen  &  Co.  were  due,  the 
case  falls  within  the  second  rule  laid  down  in  the  notes  to  Pordage  v. 
Cole  ^  for  ascertaining  what  amounts  to  a  condition  precedent,  where  it 
is  stated  that  "  when  a  daj-  is  appointed  for  the  paj-ment  of  money,  &c., 
and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of 
the  money,  &c.,  is  to  be  performed,  no  action  can  tee  maintained  for  the 
money,  &c.,  before  performance."  To  the  same  effect  is  the  second 
resolution  in  Thorpe  v.  Thorpe.  [Willes,  J.  In  Thomas  v.  Cadwal- 
lader,  where  there  was  a  covenant  by  a  lessee  to  repair,  the  lessor  allow- 

1  14  Law  J.  Bep.  (n.  s.)  C.  P.  151 ;  s.  c.  1  Com.  B.  Rep.  251. 

2  1  Wms.  Saund.  320  b. 
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ing  and  assigning  timber  for  the  repairs,  it  was  held  to  be  a  condition 
precedent  that  the  lessor  should  find  and  assign  timber,  but  that  was  ex- 
plained by  AVilles,  C.  J.,  to  be  because  the  one  covenant  related  to  the 
other,  and  the  lessee  could  not  repair  until  the  timber  was  assigned  him 
for  such  repairs  ;  but,  "  when  two  covenants  in  a  deed  have  no  relation 
to  each  other,  I  was  clearly  of  opinion,"  said  Willes,  C.  J.,  "that  the 
non-performance  of  the  one  could  not  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  another  covenant  in  the  same  deed  ;  and  fcr 
this  plain  reason  amongst  others,  that  the  damages  sustained  bj'  the 
breach  of  one  such  covenant  may  not  be  at  all  adequate  to  the  damages 
sustained  by  the  breach  of  the  other."]  Here  the  plaintiff's  engage- 
ment is  the  sole  consideration  for  the  defendant's  promise,  and  there 
is  an  entire  failure  of  performance  by  the  plaintiff.  Franklin  v.  Miller 
shows  the  distinction  between  a  partial  and  total  failure  of  performance. 

Grant,  in  support  of  the  rule.  The  law  is  not  disputed.  The  courts 
have  ever  since  the  case  of  Thomas  v.  Cadwallader  endeavored  to  ascer- 
tain the  object  of  the  parties  by  looking  at  the  contract  itself.  The  ap- 
parent intention  of  the  parties  is  the  governing  rule  for  the  construction 
of  the  covenants.  Glazebrook  v.  Woodrow.  (He  was  then  stopped  by 
the  Court.) 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute  ; 
and  that  the  plaintiff  is  entitled  to  have  judgment  entered  for  him  non 
obstante  veredicto.  The  real  question  is,  whether  the  promises  are 
independent  promises,  or  whether  they  are  mutual  promises,  their 
performance  being  mutually  the  consideration  for  each  other.  It 
appears  to  me  that  thev  are  independent  promises.  The  defendant 
guarantees  the  repaj'ment  of  300?.  towards  the  payment  of  certain 
whiskey  being  paid  for  when  due  ;  and  the  plaintiff  guarantees  that  two 
bills  of  exchange  of  lOOZ.  and  Piil.  shall  be  paid  when  due.  It,  therefore, 
appears  that  the  damages  in  respect  of  the  breach  on  one  side  must  be 
very  different  ft'om  the  damages  arising  from  the  breach  on  the  other 
side  ;  on  the  one  side  they  would  be  300Z.,  and  on  the  other  only  102/.  ; 
it  is  consequently  apparent,  on  the  face  of  the  contract  itself,  that  it 
was  not  intended  bj'  the  parties  that  performance  of  the  one  stipulation 
should  be  a  condition  precedent  to  performance  of  the  other.  The 
question  is,  to  my  mind,  one  entirely  of  fact,  namely,  what  was  the 
intention  of  the  parties  to  this  contract  ?  The  rules  of  law  are  agreed 
on  liy  both  sides,  and  it  is  onlj'  a  question  of  construction.  On  the 
construction  of  this  contract,  I  am  of  opinion  that  the  performance  of 
the  plaintiff's  promise  was  not  a  condition  precedent;  and,  therefore, 
that  the  second  plea  is  no  answer,  and  consequentlj'  that  the  rule  ought 
to  be  made  absolute. 

Williams,  J.  The  rules  of  law  are  now  well  established,  and  the 
object  is  to  discover  in  each  case  what  is  the  intention  of  the  parties. 
If  it  had  appeared  from  the  contract  in  the  present  case,  that  the 
undertaking  of  the  plaintiff  had  been  to  pay  absolutelj'  when  the  bills 
became  due,  the  case  would  have  been  a  ver^^  different  one  from  what 
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it  is.  What,  however,  the  plaintiff  undertakes  is,  only  to  paj'  if  Messrs. 
Owen  do  not  retire  the  bills  ;  therefore,  the  compensation  to  be  paid  by 
the  plaintiff,  in  consequence  of  such  third  party  not  doing  their  duty, 
is  a  matter  which  must  hare  to  be  afterwards  ascertained ;  and  is  it 
likely  that  it  was  the  intention  of  the  parties  to  this  contract  that  the 
defendant's  performance  was  not  to  take  place  until  after  such  amount 
of  compensation  had  been  ascertained  ?  It  is,  I  think,  obvious  that 
such  could  not  have  been  the  intention  of  the  parties  ;  for  Messrs. 
Owen  might  have  retired  the  bills  when  due,  and  so  there  would  have 
been  nothing  at  all  payable  by  the  plaintiff. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the 
promise  only  on  the  one  side  is  the  consideration  for  the  promise  on  the 
other  side ;  and  that  the  plea  is,  therefore,  a  bad  plea. 

Rule  absolute. 


SEEGEE  V.  DUTHIE  aud  Others. 
In  the  Common  Pleas,  Mat  1,  1860. 

[Reported  in  29  Law  Journal  Reports,  Common  Pleas,  253.1 

In  the  Excheqtjee  Chamber,  November  30,  1860. 

[Reported  in  30  Law  Journal  Reports,  Common  Pleas,  65.] 

Declaration  for  freight  for  the  conveyance  by  the  plaintiff  for  the 
defendants,  at  their  request,  of  goods  in  ships  ;  and  for  the  demurrage 
of  a  ship  of  the  plaintiff  kept  on  demurrage  by  the  defendants  ;  and  for 
the  defendants'  use,  by  the  plaintiff's  permission,  of  ships  of  the  plain- 
tiff ;  and  for  the  hire  of  ships  by  the  plaintiff  let  to  hire  to  the  defend- 
ants ;  and  for  monej'  agreed  to  be  paid  bj'  the  defendants  to  the  plain- 
tiff for  the  privilege  of  putting  certain  goods  on  board  a  ship  of  the 
plaintiff,  to  be  conveyed  to  their  destination,  and  which  goods  were 
shipped  accordingly ;  and  for  a  gratuity  agreed  bj'  the  defendants  to  be 
paid  to  the  plaintiff,  as  master  of  a  certain  ship  under  a  charter-party 
of  such  ship  made  between  the  plaintiff  and  the  defendants ;  and  for 
money  paid,  and  on  accounts  stated. 

Pleas  :  Never  indebted  ;  payment ;  set-off  for  goods  sold  and  deliv- 
ered, work  and  materials,  money  lent,  monej'  paid,  and  money  agreed 
by  the  plaintiff  to  be  paid  by  him  to  the  defendants  by  way  of  demur- 
rage for  default  in  readiness  of  the  said  ship  under  the  said  charter- 
party,  for  interest,  and  on  accounts  stated.     Issues  thereon. 

The  particulai's  of  set-off  claimed  various  sums  paid  on  ship's  account, 
and  also  330Z.  received  by  the  plaintiff,  1681.  for  twenty-four  days' 
demurrage,   at  71.  per  day,  as  per  charter-party,  and  various  sums, 
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amonntiug  in  the  whole  to  211.   2s.,  paid  to  shippers  for  delaj^  and 

expenses,  and  to  survej'ors. 

The  cause  was  tried  before  the  Lord  Chief  Justice  and  a  special  jury, 
at  the  Sittings  for  London  after  last  Michaelmas  Term,  when  the  claim 
of  the  plaintiff  was  confined  to  the  600Z.,  less  discount,  for  freight  pay- 
able in  London,  and  the  gratuity  of  261.  5s.,  and  credit  was  given  for 
330/.  admittedljr  paid  ;  and  in  the  course  of  the  trial  various  paj-ments 
on  ship's  account  were  proved  or  admitted,  further  reducing  the  plain- 
tiff's claim  to  188/.  19s.  lOd.  The  following  facts  appeared  in  evi- 
dence. 

The  plaintiff  was  captain  and  part-owner  of  the  Von  Laffert  Lehsen, 
chartered  by  the  defendants  to  proceed  to  Geelong,  in  Australia,  on  the 
terms  set  out  in  the  following  memorandum  of  agreement,  signed  by 
both  j)arties,  Ijut  not  under  seal :  Memorandum  of  agreement  be- 
tween Capt.  William  Seeger,  captain  of  the  good  ship  or  vessel  called 
the  Von  Laffert  Lehsen,  now  in  London,  and  Mr.  William  Duthie,  and 
Adamson  &  Ronaldson,  of  London.  Undertake  that  the  said  ship, 
being  now  tight,  staunch,  and  strong,  and  ever}-  v^ay  fitted  for  the  voy- 
age, shall  load  in  the  London  Docks,  in  the  river  Thames,  and  there 
receive  and  take  on  board  all  such  lawful  goods  as  may  be  required  by 
the  said  charterers ;  and,  being  so  loaded,  shall  therewith  proceed  to 
Geelong  Wharf,  to  be  lightered  over  the  bar  at  the  charterer's  expense, 
the  ship  being  free  from  any  charge  for  lighterage,  and  there  deliver  the 
said  cargo  agveeahly  to  the  bills  of  lading,  which  are  to  stipulate  the 
cargo  to  be  taken  from  alongside  at  the  expense  and  risk  of  the  con- 
signees of  the  same  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever  during  the  said  voyage, 
always  excepted)  ;  the  captain  to  attend  dailj'  at  the  broker's  office  to 
sign  bills  of  lading,  as  customarj',  and  at  any  rate  of  freight,  without 
prejudice  to  this  charter.  The  whole  of  the  ship  to  be  at  the  disposal 
of  the  charterers  for  the  convej'ance  of  goods  and  specie,  excepting 
cabin  and  such  room  as  is  requisite  for  officers  and  crew  ;  and  stores 
requisite  for  the  voyage  (not  to  exceed  thirty  tons  in  the  whole,  includ- 
ing lazarettes  and  coal-holes)  are  to  be  carried  on  deck,  the  master 
being  guaranteed  against  the  dangers  and  accidents  of  the  seas.  If 
gunpowder  be  shipped,  the  same  is  to  be  taken  on  board  where  ordered, 
below  Blackwall,  as  customary.  The  captain  to  cause  the  cargo  to  be 
stowed  in  the  best  manner,  and  to  take  the  measurements  and  other 
particulars  as  if  for  the  owner's  benefit,  and  a  sufficient  number  of  men 
to  be  engaged  by  him  for  that  purpose  ;  the  stevedore  employed  to  be 
approved  of  bj'  the  charterers.  In  consideration  whereof  the  charterers 
agree  to  pay  freight  for  the  use  and  hire  of  the  said  ship  the  sum  of 
1,400Z.  sterling,  with  a  gratuity  of  twentj'-flve  guineas  to  the  master, 
payable  before  leaving  London.  The  ship  to  be  consigned  to  the  char- 
terers' agents  at  the  port  of  discharge  (whom  the  owners  herebj'  accept 
and  appoint  as  agents),  paying  the  usual  commission,  not  exceeding 
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21.  lOs.  per  cent  on  amount  payable  abroad,  the  vessel  being  subject  to 
the  usual  and  ordinary  custom-house  and  publishing  charges  of  a  ves- 
sel loading  outward,  not  exceeding  10/.  No  goods  are  to  be  received 
on  board  without  the  permission  of  the  charterers.  In  case  of  general 
average,  the  owners  agree  that  the  same  shall  be  settled  according  to 
the  custom  at  Lloyd's.  The  freight  to  be  paid  as  follows :  So  much 
as  may  be  pa^yable  in  the  colony  by  bills  of  lading,  to  the  extent  of 
8001. ,  to  be  taken  and  received  in  part-payment,  and  balance,  say  600/. , 
in  cash,  less  seventy  days'  discount,  from  date  of  clearing  from  London. 
Forty  running  days  are  to  be  allowed  the  said  charterers,  Sundays  and 
holidays  excepted  (if  the  ship  be  not  sooner  despatched)  for  loading 
the  said  ship,  to  commence  from  the  date  of  her  being  ready  at  her 
loading-berth  to  receive  cargo.  The  owner  further  agrees  that  the  ship 
shall  be  ready  to  sail  for  her  destined  port  at  the  expiration  of  the  said 
lajing  days,  or  sooner  if  required  by  the  charterers.  If  the  ship  be  not 
ready,  either  on  the  owners'  or  charterers'  part,  at  the  above-named 
dates,  then  demurrage  to  be  paid  by  the  party  in  default  at  the  rate  of 
71.  per  diem.  The  ship  to  be  readj'  on  or  before  the  10th  of  November, 
or  the  charterers  to  have  the  option  of  cancelling  this  agreement ; 
should  government  stores  offer,  the  captain  or  owner  to  sign  the  usual 
Vender,  if  required  by  the  charterers.  It  is  also  agreed  that  the  char- 
terers' liabilit}'  herein  shall  cease  as  soon  as  aU  the  cargo  is  on  board, 
except  as  to  so  much  of  the  freight  as  is  paj-able  in  London  as  above 
after  the  vessel's  final  sailing.  Penalt}-  for  non-performance  of  this 
agreement,  1,400/.  Should  the  bills  of  lading  not  represent  800/.,  pay- 
able in  Geelong,  to  cover  the  balance  due,  the  difference  to  be  paid  in 
cash  before  sailing  from  London. 

(Signed,)  William  Seeger. 

William  Dothie. 

AdAMSON    &   RONALDSON. 

The  charterers  to  have  the  option  of  shipping  acids  on  deck,  to  the 
extent  of  five  tons'  measurement,  at  shipper's  risk,  to  which  effect  a 
clause  to  be  inserted  in  the  bill  of  lading. 

On  the  5th  of  November,  1857,  the  ship  was  ready  to  receive  cargo 
at  her  berth  in  the  London  Docks,  and  the  plaintiff  gave  notice  thereof 
to  the  defendants,  and  that  the  laying  dajs  would  commence  next  daj'. 
Thereupon  the  loading  of  the  ship  began.  The  plaintiff,  who  was  and 
continued  to  be  captain  of  the  ship,  attended  several  times  at  the 
broker's  office  to  sign  bills  of  lading,  as  customarj^ ;  but  did  not  attend 
^ihere  daily,  and  was  some  time  absent  on  the  Continent.  Amongst 
the  lawful  goods  which  the  defendants  required  the  plaintiff  to  load 
were  a  number  of  cases  of  lucifer-matches.  These  goods  were  brought 
alongside  the  ship  on  the  18th  of  December,  and  tendered  for  loading ; 
but  the  plaintiff  refused  to  receive  them  on  board  with  acids,  and  they 
were  therefore  conveyed  by  the  carman  back  to  the  warehouse.  The 
defendants  remonstrated,  by  letter,  with  the  plaintiff  on  this  subject. 
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and  next  day  these  goods  were  again  sent  alongside  and  tendered  for 
loading,  and  again  lefused  bj-  the  plaintiff  and  conveyed  back  to  the 
warehouse  ;  some  correspondence  followed,  and  in  the  end  the  plaintiff 
allowed  these  goods  to  be  loaded.  With  the  exception  of  a  ton  and  a 
half  of  acids,  which  the  defendants  had  notified  their  option  to  have 
shipped  on  the  deck,  and  three  tons  of  gunpowder  shipped  below 
Blackwall,  according  to  the  charter-party,  all  the  cargo  was  loaded  by 
the  24th  of  December ;  and  the  ship  was  cleared  at  the  custom-house 
on  the  26th  of  December.  The  plaintiff  refused  to  receive  the  acids  and 
gunpowder,  alleging  that  the  ship  could  not  safely  stow  and  carry 
more  cargo  than  was  alreadj'  on  board,  and  gave  notice  to  the  defend- 
ants that  the  ship  was  ready  to  proceed  to  sea  as  soon  as  tlie  ship's 
papers  were  handed  to  the  plaintiff  by  the  defendants.  A  correspond- 
ence ensued,  during  which  the  plaintiff  called  on  the  defendants,  and 
demanded  the  ship's  papers  for  the  purpose  of  sailing  on  his  voj-age. 
The  defendants  refused  to  give  the  papers  till  the  plaintiff  took  the  acids 
and  gunpowder,  and  said  that  the  ship  should  not  go  till  the  acids  and 
gunpowder  were  taken  in.  The  ship  was  surveyed  on  behalf  of  the  plain 
tiff  and  the  defendants  respectively;  and  on  the  6th  of  Januarj',  1858, 
in  consequence  of  the  surveyors  previouslj'  employed  having  disagreed, 
Lloyd's  surve3'or  was  instructed  to  survej-  the  ship,  for  the  purpose  of 
ascertaining  whether  she  was  suflBciently  laden.  The  surveyor  on  that 
day  certified  that  the  ship  would  safely  stow  and  carry  ten  tons  more 
cargo  ;  and  thereupon  the  plaintiff  signified  his  readiness  to  load  the 
acids  and  gunpowder,  and  received  on  board  and  signed  bills  of  lading 
for  the  acids,  and  afterwards  the  gunpowder,  and  then  sailed  with  the 
ship,  on  the  14th  of  January,  on  her  voj'age  to  Geelong ;  and  during 
that  voyage  this  action  was  commenced.  It  was  admitted  by  the 
defendants  that  the  refusal  of  the  captain  to  receive  the  acids  and  gun- 
powder was  made  bona  fide.  The  defendants  paid  to  different  shippers 
of  goods  b}'  the  said  ship  on  the  said  vo_yage,  sums  amounting  in  all  to 
16^.  18s.,  for  demurrage  and  expenses  in  respect  of  the  said  delaj-s  in 
loading,  and  also  paid  to  marine  surveyors  il.  is.  for  surveys  and  reports 
incidental  to  the  plaintiff's  refusals  to  receive  goods  on  board. 

For  the  defendants,  it  was  contended  that  the  plaintiff  was  not  enti- 
tled to  recover  on  the  charter-party,  in  respect  of  the  mone}-  payable 
in  London,  because  he  had  not  performed  the  stipulations  jvhich,  accord- 
ing to  the  charter-party  were  previously  to  be  performed  on  his  part ; 
nor  on  any  implied  contract,  because  such  contract  would  enure  to  the 
owners,  of  whom  he  was  only  one  ;  nor  in  indebitatus  assumpsit,  be- 
cause the  condition  was  not  executed,  and  the  express  contract  was 
still  open  and  unperformed ;  that  if  he  was  entitled  to  recover  in 
indebitatus  assumpsit,  it  could  only  be  on  a  quantum  meruit,  following 
the  scale  of  remuneration  stipulated  for,  with  suitable  deductions  for 
the  failure  of  performance  of  stipulations  on  the  plaintiff's  part;  and 
that  the  defendants  were  entitled  to  set  off  168L  for  twenty-four  days' 
demuri'age,  the  laying  days  having  expired  on  the  23d  of  December, 


SECT.  II.J  SEEGER  V.   DUTHIE.  695 

1857,  and  the  ship  not  having  sailed  till  the  14th  of  January,  owing  to 
the  plaintiff's  default. 

All  these  points  were  reserved  by  the  Lord  Chief  Justice  for  the 
opinion  of  the  Court ;  and  under  his  lordship's  direction,  a  verdict  was 
found  for  the  plaintiff  for  188Z.  19s.  10c?.,  subject  to  leave  reserved  for 
the  defendants  to  move  to  enter  the  verdict  for  them,  or  to  reduce  the 
damages  ;  the  Court  to  have  power  to  make  all  necessary  amendments 
in  the  pleadings. 

Grove,  (Jan.  16)  moved  for  a  new  trial,  or  to  enter  the  verdict  for 
the  defendants,  pursuant  to  the  leave  reserved,  or  to  reduce  the  dam- 
ages. The  contract  contained  in  the  charter-party  is  special,  and  the 
consideration  entire,  and  at  the  time  of  action  brought  it  was  not  exe- 
cuted ;  and  therefore  no  one  can  sue  upon  it  in  indebitatus  assumpsit, 
treating  it  as  an  executed  contract.  If  the  declaration  had  been  upon 
the  special  contract,  the  plaintiff  must  have  averred  the  performance 
of  all  the  conditions  precedent,  and  the  defendants  could  have  suc- 
ceeded on  a  traverse  of  that  allegation.  [Williams,  J.  I  do  not 
appreciate  that  argument.  Indebitatus  assumpsit  is  founded  on  a 
promise  implied  by  law,  and  lies  where  nothing  remains  to  be  done  but 
to  pay.  Where  any  thing  else  remains  to  be  done,  the  law  implies  no 
promise  to  pay ;  and  indebitatus  assumpsit  does  not  lie  where  condi- 
tions precedent  remain  to  be  performed.  How  then  can  the  form  of 
the  declaration  prejudice  the  defendants,  if  they  could  have  pleaded  to 
a  declaration  on  the  special  contract  the  non-performance  of  conditions 
precedent?]  Secondly,  if  indebitatus  assumpsit  lies,  all  the  part- 
owners  on  whose  behalf  the  contract  was  made  ought  to  have  sued,  and 
not  one  only,  the  captain.  Thirdly,  the  same  objection  lies  to  the 
plaintiff's  recovering  the  gratuity  of  twentj^-flve  guineas  as  to  his  re- 
covering the  freight.  The  action  was  commenced  too  soon,  before  the 
vessel  had  completed  her  vo3'age  and  earned  the  freight,  and  the  con- 
sideration is  entire  and  indivisible.  Fourthly,  the  defendants  are  en- 
titled to  set  off  11.  a  day  for  demurrage  during  the  time  the  vessel  was 
detained  by  the  captain's  default  in  refusing  to  take  the  matches  and 
acids  on  board  ;  Fletcher  v.  Dyche  ^  and  Valente  v.  Gibbs."  The  de- 
fendants are  also  entitled  to  set  off  other  expenses  incurred  by  the 
emplo3-ment  of  the  surve3'ors,  and  having  to  warehouse  the  goods,  b^' 
reason  of  the  captain's  default  in  not  performing  his  contract  in  not 
taking  the  acids,  &c.,  on  board.  [Eele,  C.  J.  Any  claim  the  defend- 
ants may  have  for  unliquidated  damages  cannot  be  the  subject  of  a  set- 
off against  a  stipulated  sum  due.]  The  plaintiff  has  not  performed  his 
contract  to  entitle  him  to  recover  the  full  amount  of  his  claim,  and  the 
defendants  ought  to  be  allowed  to  avail  themselves,  either  hy  way  of 
set-off  or  deduction,  of  all  the  damage  and  expenses  incurred  by  reason 
of  the  plaintiff's  delay  ;  Turner  v.  Diaper.' 

Eele,  C.  J.     We  are  of  opinion  that  the  defendants  are  entitled  to 

1  2  Term  Eep.  32.  "  6  Com.  B.  Rep.  n.  s.  207.  3  2  Man.  &  G.  241. 
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a  rule  thus  far,  viz.,  as  respects  their  claim  for  demurrage  at  the  rate  of 
11.  per  day  during  which  the  captain  dela3-ed  the  loading  of  the  ship, 
and,  as  the  defendants  contend,  wrongly  and  in  default  of  his  contract 
under  the  charter-party ;  that  the  defendants  are  entitled  to  a  rule  to 
avail  themselves  of  that  claim,  either  as  matter  of  set-off,  if  it  is  prop- 
erly available  in  that  way,  or  to  defeat  the  plaintiff's  claim  altogether, 
in  case  it  should  turn  out  upon  discussion  that  the  loading  of  the  ship 
according  to  the  contract  was  a  condition  precedent  to  the  right  of  the 
plaintiff  under  the  contract  to  the  600Z.  and  the  25Z.  gratuity,  which 
sums  \)y  the  contract  were  paj-able  in  London  upon,  at,  or  before  the 
sailing  of  the  ship. 

We  are  of  opinion  that  there  ought  to  be  no  rule  on  the  ground  that 
the  form  of  action  is  indebitatus  assmnpsit,  because  we  are  of  opinion 
that  if  there  was  no  failure  of  that  condition  precedent,  but  a  contract 
to  pay  a  specific  sum  of  6001.  on  a  given  event,  and  25/.  on  a  given 
event,  when  that  event  happened  the  money  was  paj'able  on  request, 
and  indebitatus  assuynpsit  will  lie.  We,  therefore,  think  that  if  the  de- 
fendants fail  in  making  out  the  ground  above  mentioned,  the  action  in 
this  form  is  sustainable. 

We  are  further  of  opinion  that  there  ought  to  be  no  rule  in  respect 
of  the  action  being  brought  by  the  plaintiff  alone.  The  contract  is 
made  with  the  plaintiff  in  his  own  name,  and  with  him,  apparently,  as 
the  contracting  party ;  and  though  it  turns  out  that  he  made  the  con- 
tract for  himself  and  other  part-owners  as  well,  and  was  acting  partly 
as  agent  in  the  matter,  yet  the  contract  is  one  in  which  he  had  himself 
a  personal  interest,  and  was  a  contracting  party.  We  thinli,  therefore, 
if  nothing  remained  to  be  done  but  paj-ment  of  the  monej'  on  the  de- 
fendants' part,  and  every  thing  was  done  on  the  plaintiff's  part  to  entitle 
him  to  the  625/.  under  the  contract,  that  he  has  a  right  to  sue  for  it, 
and  a  right  to  sue  in  indebitatus  assumpsit. 

With  respect  to  the  claim  of  the  defendants  to  set  off  the  damages 
that  fell  upon  them  by  reason  of  part  of  the  cargo  being  prepared  to  be 
loaded  on  board  and  the  captain's  wrongful  refusal  to  put  it  on  board, 
thereby  causing  them  to  incur  expense  in  warehousing  the  cargo,  and  also 
with  respect  to  their  claim  for  the  money  paid  to  the  survej'ors  who  were 
called  in,  bj'  reason  of  the  captain's  refusal  to  load,  to  decide  whether 
it  was  his  duty  to  do  so,  we  are  of  opinion  that  the  defendants  cannot 
avail  themselves  of  either  of  those  sums,  either  by  way  of  set-off  or  de- 
duction. The}'  are  not  matter  of  set-off,  because  there  is  no  contract 
or  debt,  the}'  are  onlj'  incidental  damages,  and  whether  the  defendants 
could  sustain  any  claim  for  the  money  paid  to  the  surveyor  is  doubt- 
ful ;  and  with  respect  to  the  other  sums  incurred  thej-  are  unliquidated 
damages,  and  not  in  the  nature  of  a  debt,  and  are  not  the  subject  of  a 
set-off.  Nor  are  they  matter  for  deduction,  as  falling  within  the  prin- 
ciple of  those  cases  in  which  it  has  been  held  that  a  defendant  can 
avail  himself,  in  reduction  of  damages,  of  the  failure  ou  the  plaintiff's 
part  to  perform  his  contract.     Where  there  is  a  contract  (say  by  a 
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■builder)  to  do  work  for  40/.,  and  he  does  only  35Z.  worth,  leaving  the 
other  5?.  worth  unperformed ;  if  the  party  with  whom  the  contract  is 
made  accepts  that  work  he  is  bound  to  pay  what  it  is  reasonably  worth. 
i:x  hypothesi  it  is  reasonably  worth  35Z.  and  no  more,  and  the  builder 
who  sues  in  indebitatus  assumpsit  cannot  claim  40/.  as  due  to  him  upon 
the  supposition  that  he  has  performed  his  contract,  because,  ex  hypothesi, 
he  left  5/.  worth  unperformed ;  but  that  bl.  is  not  a  deduction  from  40/. 
due  according  to  the  terms  of  the  contract,  for  the  builder,  failing  to 
prove  himself  entitled  to  the  full  contract  price,  resorts  to  the  implied 
contract  to  pay  what  the  work  is  reasonably  worth,  that  is,  35/.  and  no 
more.  The  damages  in  question  do  not  appear  to  me  to  fall  within 
that  principle,  because  the  contract  is  to  pay  the  600/.  and  the  25/. 
on  a  given  event,  the  sailing  of  the  ship.  The  ship  has  sailed,  and 
therefore  the  contract  is  entirely  performed,  subject  to  the  reservation 
before  given  in  respect  of  the  captain's  delay. 

Grove,  As  to  the  gratuity  of  25/.  to  the  captain  there  is  another 
point,  viz.,  that  his  misconduct  disentitles  him  to  it. 

WiLLBS,  J.  It  is  clear  the  defendants  can  make  nothing  of  that 
point,  except  by  a  cross-action.  It  was  established  in  the  year  1815, 
and  if  not  much  earlier,  at  least  in  that  year,  in  the  case  of  Shields  v. 
Davis, ^  that  the  negligence  of  the  master  does  not  prevent  his  recover- 
ing mone}'  agreed  to  be  paid,  but  is  ground  only  for  a  cross-action. 

Upon  these  four  points  the  rule  was  accordingly  refused,  and  the  rule 
granted  was  drawn  up,  calling  upon  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  instead  thereof  a  verdict  entered  for 
the  defendants,  pursuant  to  leave  reserved,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to  recover,  he  not  having  complied  with  the  terms 
of  the  charter-partj- ;  or  why  the  damages  should  not  be  reduced  by  7/. 
per  day  for  demurrage  or  delay  occasioned  \>y  the  plaintiff's  default.^ 

Lush  and  Honyman  (April  26)  showed  cause.  Two  questions  now 
remain  to  be  considered.  First,  is  the  plaintiff  entitled  to  recover  the 
600/.  ?  secondly,  are  the  defendants  entitled  to  set  off  71.  a  day  as  de- 
murrage? It  is  contended,  on  the  other  side,  that  the  words  in  the 
charter-party,  ' '  in  consideration  whereof  the  charterers  agree  to  pay 
freight  for  the  use  and  hire  of  the  said  ship  the  sum  of  1,400/.,"  refer 
to  all  the  preceding  stipulations  so  as  to  make  them  all  conditions  pre- 
cedent to  the  right  of  the  shipowner  to  receive  the  1,400/.  from  the 
charterers.  And  then  it  is  said  that  because  the  captain  did  not  attend 
daily  at  the  broker's  office,  and  refused  to  take  goods  on  board  which  he 
ought  to  have  taken,  these  defaults  on  his  part  disentitle  him  to  recover 
[Eele,  C.  J.  In  refusing  to  take  the  matches  and  acids  he  meant  to  do 
his  duty,  but  he  made  a  mistake.]  Yes,  he  refused  wrongfully,  not 
wilfully.  The  delay  occasioned  by  this  default  or  the  breaches  of  any 
one  of  the  conditions  of  this  charter-party,  inasmuch  as  the  conditions 

1  6  Taunt.  65. 

^  So  muoh  of  the  arguments  and  decision  as  relates  to  the  latter  point  is  omit- 
ted.—Ed. 
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do  not  go  to  the  whole  of  the  consideration,  are  matters  only  for  a 
cross-action.  The  present  action  is  brought  only  for  600^.  of  the 
1,400Z.,  and  if  the  plaintiff  cannot  recover  that  now,  he  never  can. 
The  only  condition  precedent  to  his  right  to  recover  the  600Z.  is  the 
ship  "  clearing  from  London."  All  the  other  stipulations  are  independ- 
ent within  the  rules  recognized  from  Boone  v.  Eyre  to  the  present 
time.   .   .   . 

Grove  and  Henderson  (April  28) ,  in  support  of  the  rule.  The  plaintiff 
is  not  entitled  to  the  600Z.,  and  the  defendants  can  set  off  demurrage  at 
11.  a  day  for  the  time  the  vessel  was  detained  by  the  plaintiff's  de 
fault.  The  action  is  not  brought  on  the  charter-party,  but  the  declara 
tion  merelj'  consists  of  indebitatus  counts.  [Byles,  J.  The  plaintiff 
is  to  be  in  the  same  situation  as  if  he  had  declared  speciallj-.]  The 
action  was  commenced  immediately  on  the  ship's  sailing,  and  before 
she  had  earned  her  freight.  The  payment  is  indivisible,  and  the 
money  does  not  become  due  when  conditions  precedent  to  its  becom- 
ing due  within  the  terms  of  the  charter-party  remain  unperformed. 
This  case  falls  within  the  second  rule  in  Pordage  v.  Cole.  "When  a 
Aay  is  appointed  for  the  payment  of  monej-,  &c.,  and  the  day  is  to 
happen  after  the  thing  which  is  the  consideration  of  the  mone}-,  &c.,  is 
to  be  performed,  no  action  can  be  maintained  for  the  mone}'  before  per- 
formance." 1  Wms.  Saund.  p.  320  c,  6th  edit.  AVhat  is  the  object  of  the 
charter-party  ?  If  the  breach  of  the  contract  is  to  be  compensated  bj' 
damages,  whj-  insert  these  stipulations?  [Bvles,  J.  "Would  not  j'our 
argument  go  to  show  not  onlj*  that  the  600/.  was  not  paj-able  here,  but 
that  on  her  arri^'al  in  the  colonj-  the  800Z.  would  not  be  paj-able  there?] 
We  need  not  shrink  from  that.  In  Glaholm  l.  Haj's  a  stipulation  in  a 
charter-partj'  that  the  vessel  should  sail  on  or  before  the  4th  of  February 
was  held  a  condition  precedent  to  the  right  to  recover  on  the  contract. 
There  it  might  be  said  that  if  he  sailed  after  twelve  o'clock  on  the  day 
named,  it  would  be  a  breach  of  the  condition.  So  it  would  be  ;  but  he 
could  still  recover  for  what  he  did,  though  not  under  the  contract. 
[Byles,  J.  In  that  case  the  party  lost  the  very  voyage  he  wanted.]  So 
here.  The  parties  measure  the  charge  for  freight  with  reference  to  what 
will  be  gained  on  the  cargo  at  Geelong.  Time  is  of  the  essence  of  the 
contract.  [Byles,  J.,  referred  to  Constable  v.  Cloberie,  cited  in  Glaholm 
V.  Haj-s,  2  M.  &  G.,  p.  18,  note,  a.]  In  Ollive  v.  Booker  a  statement 
in  a  charter-party  that  a  vessel  then  at  sea  had  sailed  three  weeks  was 
held  a  material  part  of  the  contract,  and  not  a  mere  collateral  agree- 
ment, for  the  breach  of  which  an  action  for  consequential  damages 
should  be  brought.  So,  in  Oliver  v.  Fielden,  a  statement  that  a  ship 
should  be  ready  to  receive  a  cargo  in  May  was  held  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover  for  not  loading  a  full  cargo.  In 
the  present  case  the  consideration  is  clearly  indivisible,  and  a  failure  of 
part  disentitles  the  plaintiff  from  recovering  on  the  contract.  The  follow- 
ing portion  of  the  judgment  of  the  Court  of  Exchequer  Chamber,  in 
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Chanter  v.  Leese,*  is  closely  applicable  to  the  present  case:  "But  it 
■was  further  contended  that  it  must  be  taken  on  these  pleadings  that  the 
other  five  (patents)  are  good,  and  also  that  the  defendants  have  en- 
joj'ed  the  use  of  them,  and  consequently  that  thej'  are  bound  to  perform 
their  part  of  the  agreement  by  paying  the  annuity,  and  must  bring  a 
cross-action  for  damages  in  respect  of  the  one  void  patent.  This  reason- 
ing would  undoubtedly  apply,  if  the  consideration  had  been  divisible, 
and  the  money  payable  by  the  defendants  had  been  apportioned  by  the 
contract  to  the  different  parts  of  the  consideration ;  in  which  case  the 
principles  laid  down  in  Boone  v.  Ep-e  and  other  authorities  of  that  class 
would  have  governed  the  present  decision.  But  here  it  is  plain  that  the 
enjoyment  of  all  the  six  patents  is  the  consideration  for  every  part  of 
the  defendant's  promise,  and  that  the  annuity  to  be  paid  is  neither  ap- 
portioned by  the  contract  nor  capable  of  being  apportioned  by  a  jury." 
In  the  present  case,  the  consideration  is  entire,  and  the  court  has  no 
means  of  sajing  how  much  is  to  be  deducted  on  failure  of  a  part.  Lucas 
V.  Godwin.^  The  plaintiff's  claim  rests  entirely  on  special  contract,  and 
what  he  has  himself  undertaken  to  do  is  antecedent  in  date  to  what  the 
defendants  have  to  do,  —  the  plaintiff  has  to  attend  daUy  at  the  oflSce, 
to  take  goods  on  board,  to  clear  his  ship,  and  then  the  600Z.  is  to  be 
paid.  These  stipulations  must  be  dependent,  independent,  or  concurrent. 
They  are  clearly  not  concun'ent ;  but  on  the  other  side  it  is  said  they 
are  independent,  and  that  each  has  his  remedy  for  a  breach  by  the  other 
party.  If  that  be  so,  and  the  obligation  on  each  side  is  in  contract  only, 
then  the  owner,  might  clear  the  ship,  and  sail,  and  refuse  to  receive  any 
goods.  [Byles,  J.  The  clearance  meant  by  the  charter-party  is  a 
clearance  with  cargo.]  Not  necessarily.  A  ship  may  be  cleared  in 
ballast.  "Clearance"  is,  in  point  of  fact,  the  permission  to  sail. 
Abbott  on  Shipping,  p.  348,  8th  edit.   .  .  . 

Ekle,  C.  J.  This  rule  must  be  discharged.  Speaking  for  myself,  I 
am  of  opinion  that  the  stipulation  for  the  paj-ment  of  the  6001.  was  an 
independent  stipulation  ;  that  is  to  say,  each  of  the  things  to  be  done  on 
the  part  of  the  shipowner  before  clearance  was  not  a  condition  prece- 
dent to  the  right  to  receive  the  600Z.  Certain  things  are  to  be  done 
on  the  part  of  the  shipowner  before  clearance,  and  certain  other  things 
by  him  after  clearance,  such  as  sailing  to  the  port  of  destination. 
For  the  whole  of  these,  for  what  is  done  before  and  after  clearance, 
1,400Z.  is  to  be  paid,  600L  immediately  after  the  ship  has  cleared, 
and  800Z.  upon  its  arrival  at  the  port  of  destination ;  the  600?.  is  a 
part  of  the  1,400Z.,  the  reward  for  the  entire  service  stipulated  for. 
The  construction  to  be  put  on  these  contracts  depends  on  the  terms  of 
the  individual  contract,  and  what  we  have  to  look  to  is  to  ascertain 
the  intention  of  the  parties  ;  and  whether  a  particular  stipulation  is  a 
condition  precedent  or  an  independent  stipulation  is  to  be  ascertained 
by  what  we  consider  to  have  been  the  intention  of  the  parties  ex- 

1  5  M  &  W.  701.  2  2  Bing.  N.  C.  737. 
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pressed  in  the  instrument.  Now,  looking  at  this  instrument,  I  think  it 
was  not  intended  by  the  parties  that  it  should  be  a  condition  precedent 
that  the  captain  should  attend  daily  at  the  broker's  office,  or  that  the 
ship  should  be  ready  on  any  one  particular  day,  or  should  never  omit 
to  take  goods  on  board.  I  think  that  the  intention  of  the  parties  was 
that  these  should  be  independent  stipulations.  In  one  of  the  cases 
cited  there  was  a  stipulation  on  the  part  of  the  shipowner  that  the 
ship  should  be  readj-  on  the  4th  of  February,  and  in  another  that  the 
ship  was  to  go  via  Genoa  to  Marseilles :  in  each  of  those  cases  time 
was  of  the  essence  of  the  contract,  and  the  Court  held  the  stipulations 
to  be  conditions  precedent.  In  the  present  case  there  is  a  stipulation 
which  is  of  the  essence  of  the  contract,  which  the  parties  have  made 
a  condition  precedent,  showing  that  when  they  intended  a  stipulation 
to  have  that  effect,  thej'  knew  how  to  express  it.  "The  ship  to  be 
ready  on  or  before  the  10th  of  November,  or  the  charterers  to  have 
the  option  of  cancelling  this  agreement."  Here  time  was  of  the  essence 
of  the  contract,  and  the  parties  have  rightly  expressed  the  stipulation 
as  to  time,  so  as  to  make  it  take  effect  as  a  condition  precedent.  They 
have  not  used  like  language  with  respect  to  the  other  parts  of  the 
agreement ;  and  therefore  I  think  the  right  of  the  plaintiff  to  the  600/. 
accrued  independentlj^  of  those  stipulations.  It  may  be  that,  accord- 
ing to  the  old  form  of  declaring,  the  declaration  could  not  have  been 
sustained  while  part  of  the  contract  remained  open  and  unperformed  ; 
but  I  think,  if  the  whole  of  this  contract  had  been  set  out,  and  the 
pleadings  adapted  to  the  facts,  the  plaintiff  would  have,  under  them, 
established  his  right  to  recover  the  600Z.   .   .  . 

Btles,  J.  I  am  of  the  same  opinion.  It  is  quite  unnecessary  to  say 
what  our  decision  on  the  declaration,  as  it  now  stands,  would  be.  We 
ma}'  suppose  a  special  declaration  and  proper  pleas,  and  then  the  plain- 
tiff in  this  action  would  be  entitled  to  recover  his  600/.  for  freight,  and 
it  is  agreed  that  he  shall  be  in  the  same  position  as  if  that  had  been 
done.  Now,  it  is  said  that,  before  the  plaintiff  can  recover  this  600/., 
he  must  give  proof  of  every  iota  of  these  alleged  various  conditions 
precedent  having  been  satisfied  by  him.  It  seems  to  me  that  the  ease 
of  Boone  v.  Ep-e  applies  distinctly.  I  need  not  enlarge  further  on  the 
observations  which  my  lord  has  made  on  the  general  principles  ;  but, 
in  addition  to  the  instance  which  my  lord  has  cited  of  a  distinct  con- 
dition precedent  appearing  in  the  charter-party,  and  being,  when  in- 
tended, distinctly  expressed,  —  I  mean  the  condition  which  obliges  the 
ship  to  be  ready  on  or  before  the  10th  of  November,  or  the  charterers 
to  have  the  option  of  cancelhng  the  agreement,  showing  that  where 
the  parties  intended  a  stipulation,  to  be  a  condition  precedent,  they 
knew  well  enough  how  to  express  it,  —there  is  also  another  condition 
precedent  expressed  in  the  charter-party,  on  which  the  stipulation  to 
pay  the  600/.  is  in  terms  made  dependent,  and  that  is  the  clearing  from 
London  ;  whenever  she  has  cleared  the  600/.  becomes  due.  For  these 
reasons,  I  think  the  plaintiff  is  entitled  to  recover  the  600/.   .   .  . 
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There  is  one  observation  which  I  intended  to  have  made  on  the  flrst^'  ^ 

point.  Where  a  charter-party  contains  a  stipulation  to  sail  on  a  par- 
ticular day,  that  is  of  the  essence  of  the  contract.  To  sail  on  a  day  in 
the  alternative  is  a  different  adventure.  The  weather  may  be  different ; 
the  time  of  the  j'ear  may  be  different ;  the  market  may  be  different. 
To  sail  in  the  same  ship  and  on  a  different  day  may  be  as  different  an 
adventure  as  to  sail  from  a  different  port,  or  with  a  different  ship  ;  but 
that  rule  has  been  ver}-  stoutly  contended  for.  In  giving  judgment  in 
Tarrabochia  v.  Hickie,  Pollock,  C.  B.,  says,  "It  is  not  a  condition  pre- 
cedent that  the. vessel  should  sail  with  convenient  speed,  or  in  a  reason- 
able time.  Where,  indeed,  the  charter-party  provides  that  the  vessel 
shall  sail  on  a  particular  day,  that  is  a  condition  precedent.  The  dis- 
tinction is  obvious  :  where  a  particular  day  is  named,  it  is  evidently  the 
intention  of  the  parties  that  the  vessel  shall  sail  on  that  day,  and  if  the 
shipowner  refuses  to  do  so,  the  merchant  may  decline  to  load,  for 
the  vo3-age  is  thereb}'  altered,  and  the  success  of  the  adventure  may 
depend  on  the  vessel  sailing  on  the  daj^  named."  Those  cases,  there- 
fore, warranted  to  sail  on  a  particular  day,  seem  to  stand  on  their  own 
ground.  If  they  are  any  exception  to  the  rule  laid  down  in  Boone  v. 
Eyre,  this  is  a  case  within  the  rule,  and  not  within  the  exception. 

Keating,  J.  No  doubt  the  cases  as  to  what,  stipulations  are  and 
are  not  conditions  precedent  run  verj-  fine.  In  Stavers  v.  Curling, 
Lord  Chief  Justice  Tindal  expresses  in  a  few  words  every  thing  that 
can  be  said  on  the  subject.  "  The  rule  has  been  established  by  a  long 
series  of  decisions  in  modern  times,  that  the  question,  whether  cove- 
nants are  to  be  held  dependent  or  independent  of  each  other,  is  to  be 
determined  by  the  intention  and  meaning  of  the  parties  as  it  appears 
on  the  instrument,  and  by  the  application  of  common  sense  to  each 
particular  case  ;  to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way."  And  one  of  the  means  of  dis- 
covering such  intention  has  been  laid  down  with  great  accuracy  by 
Lord  EUenborough,  in  the  case  of  Ritchie  v.  Atkinson,  to  be  this,  "  that 
where  mutual  covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other ;  but 
where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on  the  cov- 
enant to  recover  damages  for  the  breach  of  it,  but  it  is  not  a  condition 
precedent."  That  was  a  very  strong  case  in  favor  of  the  doctrine  of 
holding  covenants,  however  expressed,  to  be  independent.  Mr.  Hen- 
derson has  contended  that  the  present  case  comes  within  the  second 
rule  in  Pordage  v.  Cole ;  but  it  appears  to  me  that  ft  does  not  clearly 
come  within  that  rule,  because  the  600Z.  sought  to  be  recovered  here, 
and  which,  we  must  take  it,  is  now  sought  to  be  recovered  on  a  special 
declaration,  is  a  portion  of  the  1,400?.  freight  which  is  expressed  in  the 
charter-party  to  be  freight  for  the  use  and  hire  of  the  said  ship,  not  only 
for  what  was  to  take  place  before  clearance,  but  for  what  was  to  take 
place  after  clearance.  That  it  is'  to  be  payable  by  the  charterers  after 
clearance,  is  provided,  no  doubt ;  but  still  that  provision  is  only  as  to 
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the  mode  of  payment,  and  does  not,  in  the  slightest  degree,  make  any 
distinction  between  the  nature  of  the  entire  paj'ment  of  the  1,400?.  and 
of  the  different  portions  of  it.  Under  these  circumstances,  it  appears 
to  me  it  does  not  come  within  that  rule  which  Mr.  Henderson  pressed 
upon  us  with  great  force,  but  that  here  it  is  clearly,  looking  at  the 
whole  of  the  instrument,  an  independent  covenant,  and  I  need  not  add 
any  thing  upon  that  subject  to  what  my  lord  has  expressed.  But  there 
was  an  argument  put  forward  by  Mr.  Henderson,  to  which  I  think  it 
right  to  advert.  He  said,  in  answer  to  the  argument  pressed  on  the 
other  side,  if  this  is  a  condition  precedent,  if  the  captain  omitted  for  a 
single  day  to  attend  at  the  office,  freight  never  could  be  recovered. 
Mr.  Honyman  answers  to  that,  that  it  could,  but  in  a  different  way. 
When  the  voyage  had  been  performed,  the  owner  could  bring  indebi- 
tatus assumpsit  for  the  freight,  and  could  recover  according  to  the  rate 
of  freight  1,400Z.,  making  those  deductions  which  ought  to  be  made  as 
consequent  upon  the  captain's  default.  But  how  is  that  to  be  done? 
The  deductions  consequent  upon  the  captain's  default  would  be  unhqui- 
dated  damages,  and  it  would  be  extremely  difficult  in  an  action  in  indebi- 
tatus assumpsit  to  take  that,  if  indeed  it  could  be  taken,  into  consider- 
ation.  .   .   .  Hule  discharged. 

An  appeal  having  been  taken  from  the  foregoing  decision  to  the 
Exchequer  Chamber,  the  case  was  argued  by 

Grove,  for  the  appellants,  the  defendants  below.  The  stipulations 
that  the  captain  should  receive  all  such  lawful  goods  on  board  as  might 
be  required  bj'  the  charterers,  and  that  he  should  attend  daily  at  the 
broker's  office,  were  conditions  precedent  to  the  right  of  the  plaintiff  to 
payment,  so  far  at  least  as  the  600?.,  the  first  part  of  the  freight,  is 
concerned.  [Blackburn,  J.  According  to  the  rule  in  Pordage  v. 
Cole,  the  stipulation  does  not  go  to  the  whole  consideration,  and  is, 
therefore,  not  a  condition  precedent.]  If  any  part  of  an  entire  consid- 
eration fails,  the  whole  consideration  fails.  Chanter  v.  Leese  -^  is  in 
point.  [CocKBUEN,  C.  J.  The  600Z.  is  to  be  paid  when  the  ship  is 
cleared.]  If  the  receiving  the  goods  is  not  a  condition  precedent,  the 
captain  might  have  sailed  with  one  ounce  of  cargo,  and  then  claimed 
the  600Z.  [CocKBURN,  C.  J.  No ;  there  could  not  have  been  a  clear- 
ing of  the  ship.  That  means  that  he  should  sail  with  a  reasonable 
cargo.]   .  .   . 

Honyman,  for  the  plaintiff,  was  not  called  upon. 

CoCKBURN,  C.  J.  We  are  all  of  opinion  that  the  judgment  ought  to 
be  affirmed.  With  regard  to  the  first  point,  the  argument  put  forward 
by  the  defendants  was  entirely  disposed  of  by  the  reasons  given  by  the 
judges  below.  The  appeal  is  one  that  ought  never  to  have  been 
brought.  .  .  . 

WiGHTMAN,  J.,  concurred. 
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Martin,  B.  It  has  been  laid  down  by  Lord  Tenterden,  in  his  book, 
Abbott  on  Shipping,  266,  8th  edit.,  "  Whether  or  not  a  particular  cov- 
enant b}'  one  partj'  be  a  condition  precedent,  the  breach  of  which  will 
dispense  with  the  performance  of  the  contract  by  the  other,  or  an  in- 
dependent covenant,  is  a  question  to  be  determined  according  to  the 
fair  intention  of  the  parties,  to  be  collected  from  the  language  emploj'ed 
b}'  them."  And  Tindal,  C.  J.,  says,  in  Stavers  v.  Curling,  "The  rule 
has  been  established  by  a  long  series  of  decisions  in  modern  times,  that 
the  question  whether  covenants  are  to  be  held  dependent  or  independ- 
ent of  each  other,  is  to  be  determined  by  the  intention  and  meaning  of 
the  parties  as  it  appears  upon  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case ;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give  way."  Apply- 
ing the  rule  so  laid  down  to  this  case,  it  is  absurd  to  say  that  it  was  the 
intention  of  the  parties  that  the  non-receipt  of  these  goods  or  the  non- 
attendance  of  the  captain  at  the  broker's  office  were  to  cause  the  owner 
of  the  vessel  to  lose  l,A00l.  .  .  . 

Bramwell  and  Channels,  BB.,  and  Blackburn  and  Hill,  JJ., 
concurred.  Judgment  affirmed. 


JONASSOHN  AND   Another  v.   YOUNG. 
In  the  Queen's  Bench,  June  24,  1863. 

[Reported  in  4  Best  ^  Smith,  296.] 

The  declaration  stated  that  it  was  agreed  by  and  between  the  plain- 
tiflFs  and  the  defendant,  that  the  plaintiffs  should  sell  and  deliver  to  the 
defendant,  and  that  the  defendant  would  purchase  of  the  plaintiffs,  as 
manj'  of  the  plaintiffs'  Nettlesworth  gas  coals,  equal  in  quality  to  a 
certain  cargo  of  them  before  then  shipped  on  trial  hj  a  steam  vessel 
called  the  Great  Northern,  as  one  steam  vessel  could  fetch  in  nine 
months,  proceeding  to  Sunderland,  and  after  loading  the  cargo  proceed- 
ing with  it  from  thence  to  London,  and  after  discharging  the  cargo  at 
London  proceeding  back  again  to  Sunderland  for  another  cargo,  and 
thence  back  again  with  the  cargo  to  London,  and  so  on  until  the  ex- 
piration of  the  nine  months  ;  the  steam  vessel  to  be  sent  by  the  defend- 
ant for  the  coals,  and  the  plaintiffs  to  ship  them  on  board  of  it  at 
Sunderland,  at  and  for  a  certain  price,  to  wit,  5s.  9d.  per  ton,  to  be  paid 
by  the  defendant  to  the  plaintiffs  at  the  beginning  of  each  month  for 
the  preceding  month's  supply,  less  21.  10s.  per  cent  discount.  Aver- 
ment :  that  the  plaintiffs  have  always  been  readj'  and  willing  to  sell  and 
deliver  to  the  defendants  and  ship  the  coals  on  the  terms  aforesaid,  and 
have  done  aU  things,  and  all  things  have  happened,  and  all  times  have 
elapsed  necessary  to  entitle  the  plaintiffs  to  have  the  agreement  per- 
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formed  bj'  the  defendant  on  his  part,  &c. :  Yet  the  defendant  neglected 
and  refused  to  send,  and  made  default  in  sending  a  steam  vessel  to  Sun- 
derland to  fetch  divers  cargoes,  or  the  quantit3'  of  the  coals  which  he 
ought,  according  to  the  agreement,  to  have  fetched  and  accepted  ;  and  the 
defendant,  before  the  expiration  of  the  nine  months,  wholly  and  abso- 
lutely refused  to  send  any  other  steam  vessels  for  the  coals,  or  to 
accept  any  more  of  the  coals,  and  declared  to  the  plaintiffs  that  he 
would  not  perform  any  more  the  agreement,  and  exonerated  and  dis- 
charged the  plaintiffs  from  any  further  performance  thereof  on  their 
part ;  and  by  reason  of  the  premises  the  plaintiffs  have  been  much 
injured. 

Third  plea  :  That,  before  any  breach  by  the  defendant  of  the  agree- 
ment, the  plaintiffs  broke  the  contract  by  delivering  and  shipping  to 
the  defendant,  in  pretended  fulfilment  thereof,  gas  coal  which  was  no 
part  thereof  equal  in  quality  to  the  cargo  shipped  on  trial,  but  was  very 
inferior  thereto,  and  wholly  unfit  for  the  defendant's  purposes,  as  the 
plaintiffs  well  knew ;  whereupon  and  wherefore  the  defendant,  imme- 
diately upon  discovering  the  plaintiffs'  default,  and  within  a  reasonable 
time  in  tliat  behalf,  refused  to  fetch  or  accept  any  more  of  the  coal. 

Fourth  plea :  That,  before  any  breach  by  the  defendant  of  the 
agreement,  the  plaintiffs  broke  their  contract,  to  wit,  by  detaining  the 
defendant's  vessel  an  undue  and  unreasonable  length  of  time,  and  far 
bej'ond  the  time  permitted  by  the  contract,  and  contrary  to  the 
defendant's  will,  upon  divers  occasions  upon  which  the  defendant  had 
sent  the  same  to  the  plaintiffs  to  be  loaded  with  coal  under  the  agree- 
ment, and  by  not  loading  the  vessel  with  coal  as  aforesaid,  on  any  or 
either  of  the  occasions,  until  after  the  lapse  of  a  long  and  unreasonable 
space  of  time  after  they  had  notice  that  such  vessel  was  ready  to  re- 
ceive coal,  and  thereby  greatly  injured  and  damnified  tlie  defendant ; 
whereupon  and  wherefore  he,  immediatel}-  upon  notice  of  the  plaintiffs' 
default,  refused  to  fetch  or  receive  any  more  of  the  coal. 

Demurrer  to  each  plea,  and  joinder. 

HanriRn  (^Bidder  with  him),  in  support  of  the  demurrer. 

The  substance  of  both  pleas  is,  that,  because  the  contract  had  been 
broken  in  part  by  the  plaintiffs  —  whether  in  not  delivering  coals  equal 
to  sample,  or  in  detaining  the  defendant's  vessel  be3'ond  the  time  per- 
mitted by  the  contract,  —  the  defendant  is  justified  in  refusing  to  carrj' 
out  the  contract  for  the  remainder  of  the  period  to  which  it  related : 
but  such  a  plea  is  bad  both  on  principle  and  authority ;  Weaver 
V.  Sessions,^  Franklin  v.  Miller.  In  Withers  v.  Reynolds,  where  there 
was  a  refusal  by  the  plaintiff  to  complete  the  conf^ract,  Pattoson,  J., 
said,  p.  885,  "  If  the  plaintiff  had  merelj'  failed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  defendant 
for  delivering  no  more  straw  ;  but  the  plaintiff  here  expressly  refuses  to 
pay  for  the  loads  as  delivered ;  the  defendant,  therefore,  is  not  liable 

1  6  Taunt.  154. 
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for  ceasing  to  perform  his  part  of  the  contract."  [Wightman,  J.  The 
plaintiff  in  effect  said,  ' '  If  you  send  a  load  of  straw  I  w iU  not  pay  for 
it."  Crompton,  J.  If  the  purchaser  of  goods  refuses  to  pay  for  them, 
or  is  insolvent,  the  vendor  is  not  bound  to  deliver.  But  these  pleas 
allege  a  breach  of  the  contract  by  the  plaintiff  as  to  part  only.]  They 
do  not  show  that  the  plaintiffs  were  unable  or  unwilling  to  supply  coals 
according  to  the  contract.  In  Hoare  v.  Rennie  the  plea  alleged  that 
the  plaintiffs  failed  to  complete  a  shipment  of  iron  for  the  month  of 
June  according  to  the  contract,  and  were  never  ready  and  willing  to 
deliver  to  the  defendants  such  a  quantity  of  iron  in  June  as  was  speci- 
fied in  the  contract ;  and  the  plea  was  held  good :  there  the  refusal  of  the 
plaintiffs  to  supply  the  iron  would  have  postponed  the  performance  of 
the  contract  indefinitelj'.  [Ceompton,  J.  That  case  belongs  to  the 
class  in  which  the  breach  alleged  in  the  plea  is  an  entire  frustration  of 
the  contract.     Blaokbuen,  J.,  referred  to  Hochster  v.  De  La  Tour.'] 

Keane,  contra.  Hoare  v.  Rennie  supports  the  third  plea.  As  soon 
as  the  defendant  discovered  that  the  plaintiffs  had  knowingly  sent  an 
inferior  coal  to  that  stipulated  for,  he  was  justified  in  throwing  up  the 
contract.  [Wightman,  J.  Suppose  the  plaintiff  intended  in  future 
to  send  such  coal  as  was  stipulated  for?  Blackburn,  J.  The 
third  plea  does  not  aver  that  the  plaintiffs  persisted  in  sending  an 
inferior  coal.]  The  contract  is  the  employment  of  a  vessel  during 
a  limited  time,  and  for  getting  coal  of  a  specified  quality ;  the  non- 
supply  of  that  coal,  and  the  unnecessary  detention  of  the  vessel  by 
the  plaintiffs,  go  to  the  root  of  the  contract.  [Ceompton,  J.  The 
vice  of  both  pleas  is  the  same,  that  the  breach  goes  only  to  part  of  the 
consideration.  The  argument  for  the  defendant  must  go  this  length, 
that  the  supply  of  one  chaldron  of  coal  of  an  inferior  quality,  or  the 
unnecessary  detention  of  the  defendant's  vessel  for  one  hour,  would 
entitle  him  to  put  an  end  to  the  contract.  In  Hoare  v.  Rennie  we 
must  take  it  that  time  was  of  the  essence  of  the  contract.  Blackburn, 
J.  The  reasoning  of  the  judges  in  that  case  does  not  apply  to  the 
plea  pleaded  to  the  second  count.  As  reported,  it  looks  as  if  the  Court 
forgot  the  second  count.  Ceompton,  J.  "We  must  consider  that  the 
breaches  alleged  in  the  pleas  in  that  case  went  to  the  root  of  the 
matter.] 

Hannen  was  not  called  upon  to  reply. 

Per  Curiam,     (Wightman,  Ceompton,  and  Blackburn,  JJ.) 

Judgment  for  the  plaintiffs, 

1  2  E.  &  B.  678. 
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MacANDREW  and  Others  v.  CHAPPLE  and  Another. 
In  the  Common  Pleas,  Mat  29,  1866. 

[Reported  in  Lata  Reports,  1  Common  Pleas,  643.  J 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants 
for  the  recover}'  of  damages  for  the  loss  sustained  by  them,  by  reason 
of  the  defendants  having  made  default  in  shipping  a  cargo  on  board 
the  plaintiffs'  vessel,  Ephesus  ;  and  by  consent  a  case  was  stated  with- 
out pleadings,  of  which  the  following  were  the  material  parts  :  — 

The  plaintiffs  were  the  owners  of  the  steamer  Ephesus.  On  the 
15th  of  October,  1864,  the  steamer  was  launched  at  Newcastle,  and  was 
immediately  afterwards  placed  in  the  hands  of  Messrs.  Eandolph,  Eldon, 
&  Co.,  engineers,  for  completion  ready  for  sea.  About  the  1st  of  De- 
cember, 1864,  negotiations  were  opened  between  the  plaintiffs  and 
defendants  for  the  purpose  of  the  chartering  of  the  Ephesus  by  the 
defendants.  On  the  7th  of  December  these  negotiations  were  concluded 
by  a  charter-partj-  being  made  between  the  plaintiffs  and  defendants, 
containing  the  following  terms:  "It  is  this  daj- mutuall}-  agreed  that 
the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall,  with  all  convenient  speed  (on  being  ready) ,  having 
liberty  to  take  an  outward  cargo  for  owners'  benefit,  direct  or  on  the 
way,  proceed  to  Alexandria,  Egj'pt,  or  so  near  thereunto  as  she  may 
safely  get,  and  there  load  from  the  factor  of  the  said  freighters,  in  the 
customary  manner,  a  full  and  complete  cargo  of  cotton  .  .  .  which  the 
said  merchants  bind  themselves  to  ship,  .  .  .  and,  being  so  loaded, 
shall  forthwith  proceed  to  London  or  Liverpool  direct,  as  ordered  on 
signing  bill  of  lading." 

It  is  usual  for  steamers  to  make  a  trial  trip  before  starting  on  their 
first  voj-age  ;  and  in  order  to  have  a  satisfactory  trial  trip  at  Newcastle, 
it  is  necessary  for  steamers  to  put  out  to  sea,  having  to  cross  and 
recross  the  bar  at  the  mouth  of  the  Tyne,  an  operation  accompanied 
by  some  risk  in  the  case  of  a  steamer  of  the  size  of  the  Ephesus  at 
that  period  of  the  j'ear.  It  was  arranged,  therefore,  that  the  vessel 
should  make  her  trial  trip  from  Newcastle  to  London,  instead  of  return- 
ing to  the  T^'ne,  and  that  the  deficiencies  of  her  machineiy,  if  anj', 
should  be  ma<le  good  in  London.  Accordinglj',  on  the  12th  of  .January, 
1865,  the  ship  left  Newcastle  for  London.  While  in  London  the  ship 
took  on  board  goods  for  Malta,  S3'ra,  Constantinople,  Smyrna,  and 
Alexandria ;  but  no  delay  was  thereby  occasioned,  the  goods  being 
shipped  before  the  necessarj'  repairs  to  the  machinery  were  complete. 
The  ship  sailed  from  London  on  the  1st  of  March,  1805,  for  Malta,  and 
after  touching  and  unloading  cargo  there  and  at  Syra,  Constantinople, 
and  Smyrna,  arrived  at  Alexandria  on  the  29th  of  April,  1865,  and  was 
ready  to  load  cargo  on  the  1st  of  May,  1865.     The  ship,  when  she 
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sailed  from  Newcastle,  was  not  complete  and  read}'  for  the  chartered 
voyage.  There  is  no  usage  of  trade  by  which  vessels  bound  from  New- 
castle or  London  to  Alexandria  are  justified  in  taking  goods  to  Syra, 
Constantinople,  Smyrna,  or  other  ports,  if  the  geographical  position  of 
such  ports  does  not  warrant  such  a  course. 

Had  the  Ephesus  sailed  direct  from  London  to  Alexandria,  and  dis- 
charged her  outward  cargo  there,  instead  of  taking  cargo  to  the  various 
ports  at  which  she  touched  on  her  way  out,  she  would  have  been  ready 
to  load  her  homeward  cargo  at  Alexandria,  a  few  days  before  the  1st  of 
May,  1865. 

Freight  for  cotton  fell  gradually  and  continuously  from  the  month  of 
January,  1865,  to  the  month  of  May,  1865. 

On  the  5th  of  May,  John  Ceilings,  the  master  of  the  Ephesus,  not 
having  received  any  cargo  from  Charles  Grace,  the  person  named  by 
the  defendants  as  their  agent,  formally  demanded  a  cargo  from  him, 
whereupon  the  latter  informed  him  that  he  had  no  cargo  for  him,  and 
that  he  must,  therefore,  seek  a  cargo  elsewhere  for  his  vessel.  The 
master  accordingly  did  the  best  he  could,  but  was  unable  to  obtain  more 
than  a  small  freight. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
aforesaid  circumstances,  the  plaintiffs  had  a  right  of  action  against  the 
defendants  for  refusing  to  load  the  Ephesus  at  Alexandria  as  aforesaid. 
The  Court  or  Court  of  Appeal  to  be  at  liberty  to  draw  all  such  infer- 
ences of  fact  as  a  jury  would  be  entitled  to  do. 

Alellish,  Q.  C.  (Cohen  with  him),  for  the  plaintiffs.  The  question  is, 
whether  there  was  such  a  delay  in  bringing  the  ship  to  Alexandria  as 
entitled  the  charterer  to  refbse  to  load.  The  ship  was  only  to  sail  when 
ready,  and  there  was  no  unnecessar}'  delay  in  getting  her  ready.  The 
defendants,  therefore,  must  rel}''  on  one  of  two  breaches  of  the  charter- 
partj'' :  either  that  the  vessel  was  not  any  way  fitted  for  the  voj-age  at 
the  time  she  left  the  Tj-ne,  or  that  she  did  not  proceed  direct  to  Alex- 
andria, but  went  to  ports  other  than  those  to  which  she  was  entitled  to 
go.  It  is  clear  on  authority  that  where  a  vessel  is  chartered  for  a  home- 
ward voyage,  a  stipulation  that  she  should  be  staunch,  &c.,  at  starting, 
is  not  a  condition  precedent  to  the  duty  of  the  charterer  to  provide  a 
cargo,  and  the  same  is  true  of  the  stipulation  that  she  shall  proceed  on 
the  A'oyage  with  all  convenient  speed ;  otherwise  an  hour's  delay  in 
starting  would  entitle  the  charterer  to  throw  up  the  charter-party. 
Some  of  the  cases,  indeed,  seem  to  show  that  if  these  stipulations  are 
broken  to  such  an  extent  as  entirely  to  frustrate  the  object  of  the 
voyage,  the  charterer  may  throw  up  the  agreement ;  but  here  the  ship 
was  seaworthy  when  she  arrived  at  Alexandria,  and  the  only  eft'ect  of 
the  delay  (if  there  was  anj')  was  that  freights  were  somewhat  lower 
when  she  arrived.  It  did  not  prevent  a  cargo  of  cotton  being  shipped, 
which  was  the  object  for  which  the  ship  was  chartered.  Neither  is  the 
stipulation  to  proceed  to  Alexandria  direct  a  condition  precedent. 
The  port  of  London  was  on  the  way,  as  the  vessel  necessarily  parsed 
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the  mouth  of  the  Thames  ;  and  the  vessel  had  a  right  to  load  as  'well  as 
unload  there.  Proceeding  to  Constantinople  was,  no  doubt,  a  deviation 
in  terms  ;  but  Clipsham  v.  Vertue  and  Tarrabochia  v.  Hickie  show  dis- 
tinctlj',  that  if  the  object  of  the  voj'age  be  not  frustrated,  the  charterer 
is  not  relieved,  either  by  deviation  or  delay,  of  his  obligation  to  load  a 
cargo.  It  is  not  necessary  to  support  or  disprove  what  has  been  said 
with  respect  to  cases  in  which  the  object  of  the  voyage  is  frustrated. 
Freeman  v.  Taylor  first  gave  rise  to  the  opinion  that  the  charterer 
would  then  be  relieved  from  his  engagements.  [Byles,  J.  We  had 
all  the  eases  on  this  subject  before  us  in  Seeger  v.  Duthie.J  The  de- 
fendants may  rely  on  Behn  v.  Burness,  in  which  the  description  of  a 
ship  in  the  charter-party  as  "now  in  the  port  of  Amsterdam,"  was 
held  to  be  a  condition  precedent  that  the  ship  should  be  there,  but 
the  words  in  that  case  were  either  a  condition  precedent  or  nothing ; 
they  clearlj'  were  not  a  stipulation  upon  which  a  cross-action  could  be 
brought.  In  the  judgment  in  that  case,  Dimech  v.  Corlett  ^  is  referred 
to,  and  the  judges  intimate  their  dissent  from  the  doctrine  that  a 
breach  of  a  mere  stipulation,  even  if  it  frustrates  the  object  of  the 
voyage,  can  therefore  be  treated  as  a  warranty,  and  held  to  avoid  the 
agreement. 

U.  James,  Q.  C.  (Watkin  Williams  with  him),  for  the  defendants. 
Whether  a  stipulation  be  a  condition  precedent  or  not  depends  upon 
the  intention  of  the  parties,  and  not  on  anj'  subsequent  events.  Behn 
V.  Burness.  It  can  make  no  difference  whether  the  damage  caused  is 
great  or  small ;  whether  the  delaj-  is  one  daj'  or  one  hundred.  The 
charter-party  in  the  present  case  is  one  for  a  voj'age  from  Xewcastle  to 
Alexandria,  and  the  shipowners  agree  to  proceed  on  that  voyage  with 
all  convenient  speed.  It  is  clearly  a  condition  precedent  that  they 
should  do  so  without  de-^-iating.  In  Clipsham  v.  Vertue  there  was  no 
stipulation  that  the  ship  should  proceed  direct  to  London. 

Ekle,  C.  J.  In  this  case  the  charterers  have  not  performed  their 
part  of  the  agreement,  and  defend  themselves  on  the  ground  that  a 
condition  precedent  has  been  broken  bj'  the  shipowners.  A  charter- 
party  may  contain  either  a  stipulation  or  a  condition  precedent,  and 
the  question  whether  any  provision  in  the  contract  is  one  or  the  other 
is  a  matter  of  construction,  and  depends  on  the  judgment  which  the 
Court  may  form  of  the  intention  of  the  parties.  This  charter-party 
saj-s  that  the  Ephesus,  being  everj^  way  fitted  for  the  voyage,  shall  with 
all  convenient  speed  proceed  to  Alexandria.  I  am  of  opinion  that 
there  is  nothing  to  show  that  it  was  the  intention  of  the  parties  that 
this  should  be  a  condition  precedent ;  if  it  were  so,  either  of  the  devia- 
tions suggested  —  viz.,  to  London  in  the  first  instance,  and  to  Constan- 
tinople in  the  second  —  would  be  sufficient  to  render  the  contract  void. 
I  think  the  parties  could  not  have  intended  that  if  it  was  broken  ever 
so  little  the  charterers  should  be  free.     The  present  case  turns  only  on 

1  12  Moo.  P.  C.  199. 


SECT.   II.]  m'ANDEE-W  V.   CHAPPLB.  709 

the  construction  of  the  charter-party,  and  I  think  the  clause  in  ques- 
tion amounts  to  a  stipulation  for  a  breach  of  which  the  remedy  is  by 
cross-action,  and  not  to  a  condition  precedent.  It  is  unnecessary  to 
go  into  the  cases  which  have  been  cited  with  reference  to  the  doctrine 
that  where  the  whole  object  of  the  voyage  has  been  frustrated  there  is 
an  answer  to  the  action,  as  it  is  admitted  that  such  was  not  the  case  in 
the  present  instance. 

WiLLEs,  J.  I  am  of  the  same  opinion.  The  defendants  seek  to  set 
up  a  deviation  or  delay  in  sending  out  the  ship  as  an  excuse  for  not 
having  loaded  a  cargo  on  board  it,  as  agreed  by  the  charter-party.  It 
seems  to  be  now  settled  that  delay  by  deviation  is  the  same  as  a  delay 
in  starting  ;  and  it  is  also  settled,  at  any  rate  in  this  court,  that  a  delay 
or  deviation  which,  as  it  has  been  said,  goes  to  the  whole  root  of  the 
matter,  deprives  the  charterer  of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  charterer  in  chartering  the  ship,  is 
an  answer  to  an  action  for  not  loading  a  cargo ;  but  that  loss,  delay,  or 
deviation  short  of  that  gives  an  action  for  damages,  but  does  not  defeat 
the  charter.  From  the  time  of  Boone  v.  Eyre,  Ritchie  v.  Atkinson, 
and  Davidson  v.  Gwynne,  this  rule  has  been  applied.  In  the  present 
case  I  apprehend  the  breaches  resolve  themselves  into  such  a  delay  as 
can  be  compensated  for  by  damages.  The  vessel  was  not  engaged  for 
&uy  particular  cargo,  but  the  contract  was  merely  a  speculation  on  the 
rise  or  fall  of  freight ;  and  the  object  of  the  voyage,  therefore,  was  in  no 
sense  frustrated. 

Btles,  J.  I  am  of  the  same  opinion.  The  principles  upon  which 
it  is  to  be  determined  whether  a  stipulation  in  a  contract  is  a  condition 
precedent  are  laid  down  by  Erie,  C.  J.,  in  Seeger  v.  Duthie.  Here 
there  is  the  ordinarj-  express  stipulation  that  the  ship  shall  proceed 
with  all  convenient  speed.  If  the  parties  intended  this  to  be  a  condi- 
tion precedent,  their  intention  must  be  implied,  for  there  are  no  express 
words  showing  such  an  intention.  If  such  a  stipulation  was  held  to  be 
a  condition  precedent,  every  actionable  delaj'  would  avoid  the  contract, 
and  a  large  number  of  charter-parties  would  be  defeated.  "What  would 
be  the  effect,  if  the  delay  was  such  as  entirely  to  frustrate  the  object  of 
the  voyage,  is  a  question  which  does  not  arise  here.  Then,  secondly, 
as  to  the  deviation  :  this  question  is  concluded  by  Freeman  v.  Taj'lor  ; 
there  the  ship  deviated  to  the  Mauritius,  but  the  stipulation  was  held 
not  a  condition  precedent,  and  the  charter-party  not  to  be  avoided. 
The  deviation  to  Constantinople  is  no  doubt  an  actionable  breach  of 
the  stipulation  that  the  ship  should  proceed  direct  to  Alexandria,  but  is 
no  answer  to  the  action. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Here  the  one 
question  is,  whether  the  stipulation  to  proceed  with  all  convenient 
speed  direct  to  Alexandria  is  a  condition  precedent  or  not.  I  am  clearly 
of  opinion  that  it  is  not,  and  that  if  we  held  that  it  was  we  should  frus- 
trate the  intention  of  the  parties.  The  loss  does  not  go  to  the  whole 
consideration,  but  ma}^  be  compensated  in  damages ;  and  the  question 
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as  to  what  would  have  been  the  case  if  the  object  of  the  voyage  had 
beeu  frustrated  does  not  arise.  Judgment  for  the  plaintiffs. 


SIMPSON  AND   Another  v.   CRIPPIN  and  Another. 
In  the  Queen's  Bench,  November  26,  1872. 

\Repmied  in  Law  Reports,  8  Queen's  Bench,  14.] 

Declaeation  on  a  contract  to  supply  from  6,000  to  8,000  tons  of 
coal,  to  be  dehvered  in  equal  monthly  quantities  during  the  period  of 
twelve  months,  from  the  1st  of  July,  1871.  Breach:  that  the  defend- 
ants did  not  deliver  the  coal  monthly,  and  had  refused  wholly  to  dehver 
the  coal  and  to  perform  the  contract. 

Plea,  inter  alia  :  That  the  plaintiffs  were  not  ready  and  wUhng  to  ac- 
cept the  coals,  and  that  the  defendants  were  prevented  from  delivering 
the  coals,  and  performing  the  agreement,  by  the  acts,  neglects,  and 
defaults  of  the  plaintiffs. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Spring  Assizes,  1872, 
it  appeared  that  the  defendants  were  coal  proprietors,  and  the  plaintiffs 
were  coal  merchants.  On  the  10th  of  June,  1871,  the  plaintiffs  wrote 
to  the  defendants  the  following  letter:  "  We  agree  to  take  from  you 
about  6,000  to  8,000  tons  of  j'our  best  Wigan  four-feet  coal,  at  bs.  6d. 
per  ton  of  21  cwt.  to  the  ton,  put  into  our  wagons  at  the  colliery. 
Delivery  to  commence  from  the  1st  of  July  next,  and  to  be  taken  in 
about  equal  monthly  quantities  over  the  next  twelve  months.  It  is  un- 
derstood that  j'ou  are  not  bound  to  supply  in  case  of  accidents  or 
strikes.     Terms,  cash  monthlj',  less  2J  per  cent  discount." 

The  defendants,  by  letter  also  dated  the  10th  of  June,  replied  as  fol- 
lows :  "  "We  agree  to  supply  you  from  6,000  to  8,000  tons  of  om-  best 
four-feet  Wigan  coal,  properly  screened,  and  free  from  slack,  to  be  de- 
livered into  your  wagons  at  our  collieries,  in  equal  monthly  quantities 
daring  the  period  of  twelve  months  from  the  1st  of  July  next  —  strikes 
of  our  workmen,  accidents,  and  other  circumstances  be_yond  our  control 
excepted — at  5«.  6d.  per  ton  of  21  cwt.  Terms,  cash  monthly,  less 
2;\  per  cent  discount." 

On  the  8th  of  July  the  defendants  wrote,  complaining  that  the  first 
week  for  the  fulfilment  of  the  contract  had  terminated  without  the 
plaintiffs  sending  wagons  or  orders  for  coals.  The  correspondence 
continued,  the  defendants  requesting  that  wagons  might  be  sent,  and 
the  plaintiffs  promising  to  comply.  During  the  month  of  July  the 
plaintiffs  took  from  the  defendants  only  158  tons  of  coal.  On  the  1st  of 
August  the  defendants  wrote  to  the  plaintiffs,  that  inasmuch  as  the  lat- 
ter had  only  taken  158  tons  during  the  mouth  of  July,  and  as  the  sole 
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inducement  for  the  defendants  to  entertain  tlie  contract  was  tiie  regular 
and  punctual  withdrawal  by  the  plaintiffs  of  the  stipulated  quantity 
during  the  summer  months,  which  they  had  failed  to  perform,  the  de- 
fendants gave  notice  that  the  contract  was  cancelled.  On  the  2nd  of 
August  the  plaintiffs  replied,  stating  that  they  would  not  allow  the  con- 
tract to  be  cancelled. 

On  these  facts  the  learned  judge  told  the  jury,  that  as  the  plaintiffs 
did  not  intend  to  break  the  contract  month  by  month,  and  only  broke 
it  for  the  first  month's  delivery,  that  did  not  justify  the  defendants,  in 
point  of  law,  in  cancelling  the  contract,  and  left  the  question  of  dam- 
ages to  them. 

The  jury  found  a  verdict  for  the  plaintiffs  for  4751. ,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  upon  the  ground  that  under  the  cir- 
cumstances the  plaintiffs  had  disentitled  themselves  to  sue  for  the  breach 
of  the  contract,  and  that  the  defendants  were  entitled  to  cancel  the  con- 
tract, and  refuse  to  deliver  the  residue  of  the  coal. 

Butt,  Q.  C,  and  Gommins,  showed  cause.  The  plaintiffs  are  entitled 
to  retain  the  verdict ;  the  defendants  could  not  annul  the  contract. 
The  case  is  distinguishable  from  Hoare  v.  Rennie ;  in  that  case  time 
was  of  the  essence  of  the  contract ;  and  there  is  another  distinction,  that 
in  the  present  case  there  was  a  part  performance  by  the  plaintiffs  in  the 
month  of  July ;  but  in  Hoare  v.  Eennie  there  was  a  complete  breach 
by  the  plaintiffs  in  the  first  instance.  Here  the  contract  is  to  deliver 
coals  by  twelve  dehveries  independent  of  each  other.  The  case  is  gov- 
erned by  Jonassohn  v.  Young.  This  case  does  not  fall  within  that  class 
of  cases,  of  which  Withers  v.  Reynolds  is  an  example,  that  where  a 
breach  has  been  committed  which  goes  to  the  whole  consideration  the 
contract  may  be  rescinded. 

Solker,  Q.  C,  and  Baylis,  in  support  of  the  rule.  The  question  is 
whether  the  stipulation  on  the  part  of  the  plaintiffs  to  tal^e  coals  by 
equal  monthly  quantities  goes  to  the  root  of  the  contract  so  that  the 
breach  of  it  entitles  the  defendants  to  annul  the  entire  agreement.  This 
is  a  case  in  which  the  breach  goes  to  the  whole  root  and  consideration 
of  the  contract,  within  the  meaning  of  the  decision  of  Lord  EUen- 
borough  in  Davidson  v.  Gwynne.  This  is  not  a  distinct  stipulation  for 
the  breach  of  which  the  defendants  might  be  compensated  in  damages. 
The  conditions  are  mutual,  and  ought  to  have  been  performed  on  both 
sides,  as  is  laid  down  in  the  notes  in  Pordage  v.  Cole.^  This  case  is 
not  distinguishable  from  Hoare  v.  Rennie,  which  is  supported  by  Brad- 
ford V.  Williams,  and  Coddington  v.  Paleologo.^ 

Blackburn,  J.  I  think  that  the  rule  ought  to  be  discharged.  It 
cannot  be  denied  that  the  plaintiffs  were  bound  in  every  month  to  send 
wagons  capable  of  carrying  at  least  500  tons,  and  that  by  faiUng  to 
perform  this  term  they  have  committed  a  breach  of  the  contract ;  and 

1  1  Wms.  Saund.  319 1.  ^  Law  Kep.  2  Ex.  193. 
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the  question  is,  whether  by  this  breach  the  contract  was  determined. 
The  defendants  contend  that  the  sending  of  a  sufficient  number  of  wag- 
ons by  the  plaintiffs  to  receive  the  coal  was  a  condition  precedent  to 
the  continuance  of  the  contract,  and  they  rely  upon  the  terms  of  the 
letter  of  the  1st  of  August.  No  sufficient  reason  has  been  urged  why 
damages  would  not  be  a  compensation  for  the  breach  by  the  plaintiff's, 
and  why  the  defendants  should  be  at  liberty  to  annul  the  contract ;  but 
it  is  said  that  Hoare  v.  Eennie  is  in  point,  and  that  we  ought  not  to 
go  counter  to  the  decision  of  a  court  of  co-ordinate  jurisdiction.  It  is, 
however,  difficult  to  understand  upon  what  principle  Hoare  v.  Rennie 
was  decided.  If  the  jsrinciple  on  which  that  case  was  decided  is  that, 
wherever  a  plaintiff  has  broken  his  contract  first  he  cannot  sue  for  any 
subsequent  breach  committed  by  the  defendant,  the  decision  would  be 
opposed  to  the  authority  of  many  other  cases.  I  prefer  to  follow 
Pordage  v.  Cole.  No  reason  has  been  pointed  out  why  the  defendants 
should  not  have  delivered  the  stipulated  quantity  of  coal  during  each  of 
the  months  after  Julj',  although  the  plaintiffs  in  that  month  failed  to 
accept  the  number  of  tons  contracted  for.  Hoare  v.  Rennie  was  ques- 
tioned in  Jonassohn  v.  Young. 

Mellor,  J.  I  agree  generally  with  what  my  brother  Blackburn  has 
said;  and  I  think  that  it  is  difficult  to  reconcile  Hoare  v.  Rennie  with 
some  of  the  other  cases  which  have  been  cited  ;  but  I  cannot  distinguish 
that  case  from  the  present.  Where  the  facts  are  not  distinguishable,  I 
think  we  are  bound  to  give  effect  to  the  judgment  of  a  court  of  co-ordi- 
nate jurisdiction.  I  should  have  thought,  therefore,  if  the  decision  de- 
pended upon  me,  that  iu  deference  to  that  case  we  ought  to  make  the 
rule  absolute,  and  leave  the  plaintiffs  to  appeal. 

LnsH,  J.  I  am  of  opinion  that  the  rule  should  be  discharged.  I  can- 
not understand  the  judgments  in  Hoare  v.  Rennie.  The  Court  must 
have  interpreted  the  contract  in  that  case  as  if  time  were  of  its  essence  ; 
there  are  no  words  here  which  import  such  a  condition.  If  the  parties 
intended  that  a  breach  of  this  kind  should  put  an  end  to  the  contract, 
they  ought  to  have  provided  for  it  by  express  stipulation. 

Sule  discharged. 


FREETH  ANT)  Anothek  v.  BURR. 
In  the  Common  Pleas,  Januaey  14,  1874. 

[Reporled  in  Law  Reports,  9  Common  Pleas,  208.] 

.  .  .  ^  This  cause  was  tried  before  Brett,  J.,  at  the  Sittings  in  London 
after  last  Hilary  Teiin.  The  plaintiffs  and  the  defendant  were  iron- 
merchants    and  manufacturers.      In   November,   1871,  the    plaintiffs 

'  The  pleadings  have  been  omitted.  —  Ed. 
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agreed  to  buj-  of  the  defendant  250  tons  of  pig-iron,  and  on  the  28th 
of  that  month  bought  and  sold  notes  were  exchanged.  The  bought- 
note,  signed  by  the  plaintiffs,  was  as  follows  :  — 

London,  28th  November,  1871. 
Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and  fifty  tons  of  pig-iron, 
at  fifty-six  shillings  per  ton  alongside  our  wharf,  Millwall.     Half  to  be  deliv- 
ered in  two  weeks,  remainder  in  four  weeks.     Payment,  net  cash  14  days'after 
delivery  of  each  parcel. 

The  market  was  rising,  and  early  in  February  the  plamtitfs  wrote  to 
the  defendant,  remonstrating  with  him  for  not  having  delivered  any 
of  the  iron.  About  the  loth  of  that  month  lOJ  tons  were  sent  along- 
side the  plaintiffs'  wharf ;  and  on  the  20th  the  plaintiffs  wrote  to  the 
defendant   as  follows  :  — 

We  are  much  surprised  you  should  have  sent  such  a  paltry  lot  as  10  tons  on 
account  of  contract  for  250  tons  which  should  have  been  delivered  last  Decem- 
ber. We  must  request  you  will  give  us  a  definite  time  for  delivery  of  at  least 
50  tons,  which  must  be  delivered  at  once,  or  we  shall  have  again  to  buy  against 
you. 

On  the  17th  of  May,  1872,  the  defendant  wrote  to  the  plaintiffs  as 
follows :  — 

We  are  informed  that  the  lighter  which  we  sent  with  30  tons  Kentledge 
pig-iron  to  your  wharf  on  the  10th  instant  is  still  lying  there  unloaded,  and 
that  this  has  arisen  through  an  undue  preference  being  allowed  by  you  to  other 
barges  in  discharging,  or  from  some  other  cause  for  which  you  are  to  blame. 
We  have,  therefore,  to  intimate  that  we  shall  hold  you  liable  for  demurrage 
from  and  after  13th  instant. 

On  the  18th  the  plaintiffs  wrote  to  the  defendant :  — 

In  answer  to  yours  of  the  17th  instant,  your  barge  has  been  discharged 
some  days.  Do  you  intend  to  deliver  the  remainder,  or  shall  we  buy  against 
you? 

To  this  the  defendant  replied  on  the  21st :  — 

It  is  our  intention  to  deliver  remainder  of  pig-iron,  and  do  not  wish  you  to 
buy  against  us.     We  inclose  invoice  of  last  lot. 

On  the  29th  of  May,  126  tons  in  aU  having  by  that  time  been  deliv- 
ered, the  defendant  wrote  to  the  plaintiffs :  — 

Would  you  kindly  forward  us  cheque  in  payment  of  the  ballast  iron  we  have 
delivered  to  you,  and  we  shall  proceed  at  once  to  send  on  the  remainder. 

The  plaintiffs,  under  an  eiToneous  impression  that  they  were  entitled 
to  set  off  against  the  defendant's  claim  any  loss  which  they  might  incur 
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in  case  the  defendant  should  fail  to  deliver  the  remainder  of  the  iron 
contracted  for,  refused  to  pay  for  the  125  or  126  tons  which  had  been 
delivered  ;  and  their  attorney,  in  reply  to  a  letter  from  the  defendant's 
attornej-  demanding  payment,  put  forward  a  claim  for  250/. ,  being  21. 
per  ton  on  the  125  tons  undelivered. 

On  the  12th  of  June,  the  defendant's  attorneys  wrote  to  the  plaintiffs' 
attorney :  — 

We  hardly  think  it  necessary  to  refer  to  your  clients'  claim  for  2501.,  as  it 
is  pm-ely  hypothetical  and  could  not  possibly  arise,  as  your  clients  by  their 
own  default  have  obliged  our  client  to  refuse  to  make  any  further  delivery  of 
iron.  We  must  request  your  clients'  immediate  attention  to  the  settlement  of 
amount  (3.52/.  15s.  lOd.)  mentioned  in  our  letter  of  the  5th  instant. 

The  plaintiffs  paid  ultimately  (but  not  until  after  an  action  had  been 
brought  for  it)  for  the  first  125  tons  of  iron ;  and  this  action  was 
brought  against  the  defendant  for  the  breach  of  his  contract  in  refusing 
to  deliver  the  second  125  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs' 
refusal  to  paj'  for  the  first  parcel  of  the  iron  amounted  to  an  abandon- 
ment of  the  contract  by  them,  and  absolved  the  defendant  from  his 
obligation  further  to  perform  it  on  his  part.  Hoare  v.  Eennie  was 
relied  on. 

The  learned  judge  ruled  that  the  mere  refusal  bj'  the  plaintiffs  to  pay 
for  the  first  125  tons  did  not  exonerate  the  defendant  from  his  obliga- 
tion under  the  contract  to  deliver  the  second  125  tons,  and  consequently 
that  the  plaintiffs  were  entitled  to  recover  such  damages  as  they  had 
sustained  from  the  non-delivery ;  and  he  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  148Z.  16s.,  reserving  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  refusal  by  the  plaintiffs  to  pay  for  the  iron  deUvered  amounted  to  an 
abandonment  of  the  contract. 

Garth,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Watkin  Williams,  Q.  C,  and  E.  Clarke,  who  appeared  to  show  cause, 
were  stopped  by  the  Court. 

Garth,  Q.  C,  a,nd  P/iilliricIc,  in  support  of  the  rule.  The  iron  was 
not  delivered  according  to  the  strict  terms  of  the  contract ;  but  the  cor- 
respondence shows  that  the  time  for  delivery  had  been  extended  by 
mutual  consent.  The  whole  of  the  first  parcel  having  been  delivered, 
the  defendant  was  entitled  to  pajonent  for  that  parcel  in  fourteen  days. 
Pajonent  was  demanded  and  refused.  The  defendant  had  then  a  right, 
according  to  the  principle  laid  down  in  Hoare  v.  Eennie,  to  treat  that 
refusal  as  a  breach,  and  to  rescind  the  contract.  In  that  case  the  plain- 
tiffs had  undertaken  to  deliver  to  the  defendants  667  tons  of  ii-on,  to  be 
shipped  from  Sweden  in  the  months  of  June,  July,  August,  and  Sep- 
tember, and  in  about  equal  portions  each  month.  In  June  the  plaintiffs 
delivered  twenty-one  tons  only  ;  whereupon  the  defendants  gave  them 
notice  that  they  would  receive  no  more ;  and  the  Court  of  Exchequer 
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iield  that  they  were  justified  in  considering  the  contract  as  at  an  end. 
Polloclt,  C.  B.,  in  delivering  judgment,  said:  "At  the  outset,  the 
plaintiffs  failed  to  tender  the  quantity  according  to  the  contract ;  they 
tendered  a  much  less  quantity.  The  defendants  had  a  right  to  saj'  that 
this  was  no  performance  of  the  contract,  and  they  were  no  more  bound 
to  accept  the  short  quantity  than  if  a  single  delivery  had  been  con- 
tracted for."  So,  here,  the  non-performance  by  the  plaintiffs  of  the 
stipulation  as  to  paj'ment  for  the  first  parcel  entitled  the  defendant  to 
assume  that  they  repudiated  the  contract.  In  Withers  v.  Reynolds  the 
refusal  b}-  the  buyer  to  perform  his  part  of  the  contract  by  paying  for 
each  load  of  straw  as  delivered,  was  held  to  entitle  the  seller  to  rescind 
the  contract. 

[Denman,  J.  There  the  plaintiff  did  acts  and  said  things  which 
amounted  to  a  declaration  on  his  part  that  he  did  not  mean  to  perform 
the  contract.] 

Hoare  v.  Rennie  was  distinctly  recognized  in  Bradford  v.  Williams, 
though  somewhat  reflected  upon  in  Simpson  v.  Crippin. 

[Denman,  J.,  referred  to  Jonassohn  v.  Young.] 

Lord  Coleridge,  C.  J.  The  question  in  this  case  arises  upon  a 
contract  for  the  sale  of  iron  entered  into  between  the  plaintiffs  and  the 
defendant  on  the  28th  of  November,  1871,  in  the  following  terms : 
"Bought  of  Messrs.  D.  M.  Burr  &  Co.  250  tons  of  pig-iron,  at  56s. 
per  ton  alongside  our  wharf,  Millwall.  Half  to  be  delivered  in  two 
weeks,  remainder  in  four  weeks.  Pajment,  net  cash  fourteen  dajs 
after  delivery  of  each  parcel."  The  material  facts  were  these :  There 
was  no  delivery  in  the  terms  of  the  contract  of  either  parcel  of  the  iron. 
In  point  of  fact,  the  delivery  of  the  first  125  tons  was  by  mutual  ar- 
rangement delayed,  and  the  last  delivery  of  that  parcel  did  not  take 
place  until  the  12th  of  Maj',  1872.  There  was  a  correspondence 
between  the  parties,  pressure  hj  the  purchasers  for  deliver}',  and  excuses 
by  the  vendor  for  the  non-delivery.  That  the  former  were  anxious  for 
the  completion  of  the  contract  appears  to  be  clear,  as  well  from  the 
tenor  of  the  correspondence  as  from  the  fact  that  the  market  was  rising. 
A  few  days  after  the  full  delivery  of  the  first  parcel,  viz.,  on  the  29th 
of  May,  1872,  the  defendant  demanded  payment  for  the  125  tons,  which 
the  plaintiffs  refused,  claiming  to  set  off  damages  for  the  defendant's 
breach  of  contract.  The  plaintiffs  afterwards  demanded  delivery  of  the 
remaining  125  tons ;  and  upon  the  defepdant's  refusal  to  comply  with 
that  demand  this  action  was  brought.  The  question  is  whether  the  fact 
of  the  plaintiffs'  refusal  to  pay  for  the  125  tons  delivered  was  such  a 
refusal  on  the  part  of  the  purchasers  to  comply  with  their  part  of  the 
contract  as  to  set  the  seller  free  and  to  justify  his  refusal  to  continue  to 
perform  it.  This  certainly  appears,  viz.,  that  there  was  an  extension 
bj-  mutual  consent  of  the  time  for  the  delivery  of  the  iron  from  Decem- 
ber, 1871,  to  May,  1872,  with  constant  pressure  on  the  one  side  and 
excuses  and  resistance  on  the  other.  I  mention  that  because  it  is  im- 
portant to  express  my  view  that,  in  cases  of  this  sort,  where  the  ques- 
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tion  is  whether  the  one  party  is  set  free  by  the  action  of  the  other,  the 
real  matter  for  consideration  is  whether  the  acts  or  conduct  of  the  one 
do  or  do  not  amount  to  an  intimation  of  an  intention  to  abandon  and 
altogether  to  refuse  performance  of  the  contract.  I  say  this  in  order  to 
explain  the  ground  upon  which  I  think  the  decisions  in  these  cases 
must  rest.  There  has  been  some  conflict  amongst  them.  But  I  think 
it  may  be  taken  that  the  fair  result  of  them  is  as  I  have  stated,  viz., 
that  the  true  question  is  whether  the  acts  and  conduct  of  the  party 
evince  an  intention  no  longer  to  be  bound  by  the  contract.  Now,  non- 
payment on  the  one  hand,  or  non-delivery  on  the  other,  may  amount  to 
such  an  act,  or  maj'  be  evidence  for  a  jmy  of  an  intention  wholly  to 
abandon  the  contract  and  set  the  other  party  free.  That  is  the  true 
principle  on  which  Hoare  v.  Rennie  was  decided,  whether  rightly  or  not 
upon  the  facts,  I  will  not  presume  to  say.  Where,  by  the  non-delivery 
of  part  of  the  thing  contracted  for,  the  whole  object  of  the  contract  is 
frustrated,  the  party  making  default  renounces  on  his  part  all  the  obli- 
gations of  the  contract.  That  is  the  ground  upon  which  it  is  said  in 
Jonassohn  v.  Young  that  that  case  may  be  supported.  In  Withers  v. 
Rej'nolds  there  was  an  express  refusal  bj'  the  plaintiflr  to  perform  the 
contract;  and  Patteson,  J.,  says:  "If  the  plaintiff  had  merely' failed 
to  pay  for  any  particular  load,  that  of  itself  might  not  have  been  an 
excuse  to  the  defendant  for  delivering  no  more  straw  ;  but  the  plaintiff 
here  expressly  refuses  to  pay  for  the  loads  as  deUvered  ;  the  defendant, 
therefore,  is  not  liable  for  ceasing  to  perform  his  part  of  the  contract." 
Wightman,  J.,  certainly,  and  Cromptou,  J.,  bj-  inference,  in  Jonassohn 
V.  Young,  both  uphold  that  case  upon  the  principle  on  which  I  rely. 
The  principle  to  be  applied  in  these  cases  is,  whether  the  non-delivery 
or  the  non-payment  amounts  to  an  abandonment  of  the  contract  or  a 
refusal  to  perform  it  on  the  part  of  the  person  so  making  default. 
That  being  so,  and  mj'  brother  Brett  having  ruled  that  the  mere  non- 
paj'meut  for  the  first  portion  of  the  iron  contracted  for,  unattended  by 
any  other  act  on  the  part  of  the  purchasers,  did  not  put  an  end  to  the 
conti'act  so  as  to  disentitle  the  purchasers  to  maintain  an  action  for  the 
non-delivery  of  the  second  portion,  but  only  gave  the  seller  a  remedy 
b}-  cross-action  (of  which  he  has  availed  himself),  I  am  of  opinion  that 
his  ruling  was  correct,  and  that  the  rule  should  be  discharged. 

Keating,  J.  I  entirely  agree  in  the  judgment  pronounced  bj^  my 
lord,  and  in  the  principle  upon  which  he  puts  it.  It  is  not  a  mere 
refusal  or  omission  of  one  of  the  contracting  parties  to  do  something 
which  he  ought  to  do,  that  will  justify  the  other  in  repudiating  the  con- 
tract ;  but  there  must  be  an  absolute  refusal  to  perform  his  part  of  the 
contract.  Non-payment  is  an  element.  But,  looking  at  all  the  circum- 
stances of  this  case,  —  a  rising  market;  a  failure  on  the  part  of  the 
defendant  to  dehver  the  iron  according  to  the  terms  of  the  contract ;  a 
series  of  deliveries  in  small  quantities  long  after  the  times  for  delivery 
provided  for  bj^  the  contract ;  and  a  refusal  on  the  part  of  the  plaintiffs 
to  pay  for  the  iron  delivered,  not  only  accompanied  by  remonstrances, 
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but  with  a  requisition  to  the  seller  to  fix  a  day  for  the  delivery  of  a  cer- 
tain quantity  ;  I  do  not  think  they  show  an  intention  on  the  part  of  the 
plaintiffs  to  abandon  the  contract.  As  upon  the  facts  there  appears  to 
have  been  not  only  no  absolute  refusal  to  perform  the  contract  by  the 
plaintiffs,  but,  what  is  important,  no  evidence  of  inability  on  their  part 
to  perform  it,  I  think  the  defendant  had  no  right  to  treat  the  contract  as 
rescinded  and  to  refuse  to  deliver  the  remainder  of  the  iron. 

Denman,  J.  I  am  of  the  same  opinion.  The  learned  judge  ruled 
that  the  mere  refusal  by  the  plaintiffs  to  pay  for  the  portion  of  the  iron 
dehvered  did  not  warrant  the  defendant  in  considering  the  contract  as 
at  an  end  ;  and  he  gave  the  defendant  leave  to  move  to  enter  a  verdict 
or  a  nonsuit  if  the  Court  should  think  that  ruling  wrong.  I  am  of 
opinion,  upon  the  authority  of  Withers  v.  Reynolds,  that  the  ruling 
was  quite  right..  That  case  did  not  decide  expressly  that  a  mere  failure 
of  a  single  payment  might  not  be  evidence  of  a  refusal  to  perform  the 
contract.  But,  in  the  words  of  Patteson,  J.,  the  conduct  of  the  plain- 
tiff, coupled  with  the  non-payment,  amounted  to  an  express  refusal  to 
perform  the  contract  on  his  part.  There  was  nothing  of  the  sort  here. 
After  the  way  in  which  that  case  has  been  treated  in  subsequent  author- 
ities, I  think  we  are  bound  to  hold  it  to  be  a  correct  statement  of  the 
law,  and  to  act  upon  it.  Notwithstanding  the  plaintiffs'  refusal  to  pay, 
the  defendant  was  bound  to  go  on  and  deliver  the  rest  of  the  iron. 

Rule  discharged. 


BETTINI  V.   GYE. 
In  the  High  Cotiet  of  Justice,  Januaet  25,  1876. 

\Repcirted  in  1  Queen's  Bench  Division,  183.] 

Third  count,  that  the  defendant  was  and  is  the  director  of  the  Royal 
Italian  Opera  in  London,  and  the  plaintiff  was  and  is  a  dramatic  artist 
and  professional  singer,  and  thereupon  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  in  parts  beyond  the  seas,  to  wit,  at 
Milan,  in  Italy,  by  an  agreement  in  writing  in  the  French  language,  of 
which  the  translation  is  as  follows  :  — 

Royal  Italian  Opera, 

Covent  Garden,  London. 
Year  1875. 
The  undersigned,  Mr.  Frederick  Gye,  gentleman,  and  director  of  the  Royal 
Italian  Opera  in  London,  of  the  one  part,  and  Mr.  Bettini,  dramatic  artist,  on 
the  other  part,  have  agreed  as  follows: 

1.  Mr.  Bettini  undertakes  to  fill  the  part  of  primo  tenor  assoluto  in  the 
theatres,  halls,  and  drawing-rooms,  both  public  and  private,  in  Great  Britain 
and  in  Ireland,  during  the  period  of  his  engagement  with  Mr.  Gye. 
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2.  This  engagement  shall  begin  on  the  30th  of  March,  1875,  and  shall  ter- 
minate on  the  13th  of  July,  1875. 

3.  The  salary  of  Mr.  Bettini  shall  be  1501.  per  month,  to  be  paid  monthly. 

4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas,  but  he  shall  not 
sing  anywhere  out  of  the  theatre  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  from  the  1st  of  January  to  the  31st  of  December,  1875,  without  the 
written  permission  of  Mr.  Gye,  except  at  a  distance  of  more  than  fifty  miles 
from  London,  and  out  of  the  season  of  the  theatre. 

5.  Mr.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for  his  characters, 
according  to  the  ordinary  usage  of  theatres. 

6.  Mr.  Bettini  will  conform  to  the  ordinary  rules  of  the  theatre  in  case  of 
sickness,  fire,  rehearsals,  &c. 

7.  Mr.  Bettini  agrees  to  be  in  London  without  fail  at  least  six  days  before 
the  commencement  of  his  engagement,  for  the  purpose  of  rehearsals. 

8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bettini  at  a  distance 
of  more  than  ten  miles  from  London,  he  shall  pay  his  travelling  expenses. 

9.  Mr.  Bettini  shall  not  be  obliged  to  sing  more  than  four  times  a  week  in 
opera.  jMr.  Bettini,  in  order  to  assist  the  direction  of  Mr.  Gye,  will  sing, 
upon  the  request  of  Mr.  Gye,  in  the  same  characters  in  which  he  has  already 
sung,  and  in  other  characters  of  equal  position.  In  case  of  the  sickness  of 
other  artists,  JMr.  Bettini  agrees  to  replace  them  in  their  characters  of  first 
tenor  assoluto. 

10.  Mr.  Gye  shall  have  the  right  to  prolong  the  period  limited  above  upon 
the  same  conditions,  provided  that  the  period  does  not  go  beyond  the  end  of 
the  month  of  August. 

F.  Gye,  Milan,  14  Deo.  1874. 

That  the  plaintiff  did  not  sing  anywhere  out  of  the  said  theatre  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  from  the  1st  of  January, 
1875,  to  the  date  of  the  commencement  of  this  action,  without  the  writ- 
ten permission  of  the  defendant,  except  at  a  distance  of  more  than  fifty 
miles  from  London,  and  out  of  the  season  of  the  said  theatre.  That 
the  plaintiff  was  prevented  by  temporary  illness  from  being  in  London 
before  the  28th  of  March,  1875,  but  he  did  arrive  in  London  on  that 
day  ;  and,  save  as  aforesaid,  the  plaintiff  has  alwaj's  performed  his  said 
agreement,  and  was  and  is  ready  and  willing  to  perform  his  part  of  the 
said  agreement,  of  all  which  the  defendant  had  notice,  and  aU  things 
were  done  and  happened,  and  all  conditions  were  fulfilled  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  a  performance  by  the  defend- 
ant of  the  said  agreement  and  to  maintain  this  action.  Yet  the  defend- 
ant did  not  nor  would  receive  the  plaintiff  into  his  said  service,  but 
wholly  refused  so  to  do,  and  wrongfully  exonerated  and  discharged  the 
plaintiff  from  his  said  agreement,  and  from  the  performance  of  the  said 
agreement  on  the  plaintiff's  part,  and  wrongfallj'  put  an  end  to  and 
determined  the  said  agreement,  whereby  the  plaintiff  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that  the  plaintiff 
was  not  in  London  six  daj's  before  the  commencement  of  the  said 
engagement  for  the  purpose  of  rehearsals,  nor  had  the  defendant  notice 
before  the  said  six  days  of  the  plaintiff's  inability  to  be  in  London,  or 
that  he  would  not  be  in  London  six  days  before  the  commencement  of 
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his  said  engagement,  for  the  purpose  of  rehearsals,  nor  was  the  plaintiff 
ready  and  willing  to  attend  such  rehearsals,  although  it  was  necessary 
for  him  to  do  so  ;  wherefore  the  defendant  did  not  nor  would  receive  the 
plaintiflF  into  his  service  in  the  capacity  and  on  the  terms  aforesaid, 
which  is  the  breach  complained  of. 

Demurrer  to  the  ninth  plea,  and  joinder. 

1875.  Dec.  15.  Murphy,  Q.  G.  (with  him  A.  L.  Smith),  for  the 
plaintiff,  in  support  of  the  demurrer,  contended  that  the  stipulation  as 
to  the  attendance  of  the  plaintiff  at  rehearsals  six  days  before  the  com- 
mencement of  the  engagement  was  not  a  condition  precedent,  inasmuch 
as  the  plaintiff  was  to  sing  during  the  engagement  at  concerts  as  well 
as  in  operas ;  moreover,  the  plaintiff  was  not  to  sing  in  London  from 
the  1st  of  January,  and  he  had  abstained  from  doing  so.  He  cited 
Robinson  v.  Davidson,'  and  MacAndrew  v.  Chappie. 

Arthur  Wilson  (with  him  Percy  Gye)  for  the  defendant,  contended 
that  the  stipulation  was  a  condition  precedent.  He  cited  Atkinson  v. 
Bell,'^  Graves  v.  Legg,  Bradford  v.  Williams,  Tilley  v.  Thomas, °  Jack- 
son V.  Union  Marine  Insurance  Company.* 

Murphy,  Q.  O.,  in  reply.  Cur.  adv.  vult. 

1876.  Jan.  25.  The  judgment  of  the  Court  (Blackburn,  Quain, 
and  Archibald,  JJ.)  was  delivered  by 

Blackburn,  J.  In  this  case  the  parties  have  entered  into  an  agree- 
ment in  writing,  which  is  set  out  on  the  record. 

The  Court  must  ascertain  the  intention  of  the  parties,  as  is  said  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Graves  v.  Legg, 
"to  be  collected  from  the  instrument  and  the  circumstances  legally 
admissible  in  evidence  with  reference  to  which  it  is  to  be  construed." 
He  adds:  "One  particular  rule  well  acknowledged  is,  that  where  a 
covenant  or  agreement  goes  to  part  of  the"  consideration  on  both  sides, 
and  maj-  be  compensated  in  damages,  it  is  an  independent  covenant  or 
contract."  There  was  no  averment  of  any  special  circumstances  exist- 
ing in  this  case,  with  reference  to  which  the  agreement  was  made,  but 
the  Court  must  look  at  the  general  nature  of  such  an  engagement.  By 
the  7th  paragraph  of  the  agreement,  "  Mr.  Bettini  agrees  to  be  in  Lon 
don  without  fail  at  least  six  days  before  the  commencement  of  his 
engagement,  for  the  purpose  of  rehearsals."  The  engagement  was  to 
begin  on  the  30th  of  March,  1875.  It  is  admitted  on  the  record  that 
the  plaintiff  did  not  arrive  in  London  till  the  28th  of  March,  which  is 
less  than  six  days  before  the  30th,  and  therefore  it  is  clear  that  he  has 
not  fulfilled  this  part  of  the  contract. 

The  question  raised  by  the  demurrer  is,  not  whether  the  plaintiff  has 
any  excuse  for  failing  to  fulfil  this  part  of  his  contract,  which  may  pre- 
vent his  being  liable  in  damages  for  not  doing  so,  but  whether  his  faU- 

1  Law  Rep.  6  Ex.  269.  2  8  B.  &  C.  277,  283. 

8  Law  Rep.  3  Ch.  61.  *  Law  Rep.  10  C.  P.  125. 
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ure  to  do  so  justified  the  defendant  in  refusing  to  proceed  with  the 
engagement,  and  fulfil  his,  the  defendant's  part.  And  the  answer  to 
that  question  depends  on  whether  this  part  of  the  contract  is  a  condition 
precedent  to  the  defendant's  liability,  or  only  an  independent  agi'eement, 
a  breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but  wiU 
only  be  a  cause  of  action  for  a  compensation  in  damages. 

This  is  a  question  which  has  very  often  been  raised  ;  and  the  numer- 
ous cases  on  the  subject  are  collected  in  the  first  volume  of  Sir  E.  V. 
Williams'  Notes  to  Saunders,  p.  554,  in  the  notes  to  Pordage  v.  Cole, 
and  in  the  second  volume,  p.  742,  notes  to  Peeters  v.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  true  construc- 
tion of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very  little  importance, 
essential ;  and  if  they  suflBciently  express  an  intention  to  make  the 
literal  fulfilment  of  such  a  thing  a  condition  precedent,  it  will  be  one  ; 
or  they  may  think  that  the  performance  of  some  matter,  apparently  of 
essential  importance  and  prima  facie  a  condition  precedent,  is  not  really 
vital,  and  may  be  compensated  for  in  damages,  and  if  they  sufficiently 
expressed  such  an  intention,  it  wiU  not  be  a  condition  precedent. 

In  this  case,  if  to  the  7th  paragraph  of  the  agreement  there  had 
been  added  words  to  this  effect:  "And  if  Mr.  Bettini  is  not  there  at 
the  stipulated  time,  Mr.  Gye  may  refuse  to  proceed  further  with  the 
agreement ;  "  or  if,  on  the  other  hand,  it  had  been  said,  "  And  if  not 
there,  Mr.  Gj-e  may  postpone  the  commencement  of  Mr.  Bettini's 
engagement  for  as  many  days  as  Mr.  Bettini  makes  default,  and  he 
shall  forfeit  twice  his  salary  for  that  time,"  there  could  have  been  no 
question  raised  in  the  case.  But  there  is  no  such  declaration  of  the 
intention  of  the  parties  either  way.  And  in  the  absence  of  such  an 
express  declaration,  we  think  that  we  are  to  look  to  the  whole  contract, 
and  applying  the  rule  stated  bj'  Parke,  B.,  to  be  acknowledged,  see 
whether  the  particular  stipulation  goes  to  the  root  of  the  matter,  so  that 
a  failure  to  perform  it  would  render  the  performance  of  the  rest  of  the 
contract  by  the  plaintiff  a  thing  different  in  substance  from  what  the 
defendant  has  stipulated  for ;  or  whether  it  merelj-  partially  affects  it 
and  may  be  compensated  for  in  damages.  Accordingly  as  it  is  one  or 
the  other,  we  think  it  must  be  taken  to  be  or  not  to  be  intended  to  be  a 
condition  precedent. 

If  the  plaintifi"s  engagement  had  been  only  to  sing  in  operas  at  the 
theatre,  it  might  very  well  be  that  previous  attendance  at  rehearsals 
with  the  actors  in  companj'  with  whom  he  was  to  perform  was  essential. 
And  if  the  engagement  had  been  only  for  a  few  performances,  or  for  a 
short  time,  it  would  afford  a  strong  argument  that  attendance  for  the 
purpose  of  rehearsals  during  the  six  days  immediately  before  the  com- 
mencement of  the  engagement  was  a  vital  part  of  the  agreement.  But 
we  find,  on  looking  to  the  agreement,  that  the  plaintiflf  was  to  sing  in 
theatres,  halls,  and  drawing  rooms,  both  public  and  private,  from  the 
30th  of  March  to  the  13th  of  Jdly,  1876,  and  that  he  was  to  sing  in 
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concerts  as  well  as  in  operas,  and  was  not  to  sing  anywhere  out  of  the 
theatre  in  Great  Britain  or  Ireland  from  the  1st  of  January  to  the  Slst 
of  December,  1875,  without  the  written  permission  of  the  defendant, 
except  at  a  distance  of  more  than  fifty  miles  from  London. 

The  plaintiff,  therefore,  has,  in  consequence  of  this  agreement,  been 
deprived  of  the  power  of  earning  any  thing  in  London  from  the  1st  of 
January  to  the  30th  of  March  ;  and  though  the  defendant  has,  perhaps, 
not  received  any  benefit  from  this,  so  as  to  preclude  him  from  any  longer 
treating  as  a  condition  precedent  what  had  originally  been  one,  we  think 
this  at  least  afltords  a  strong  argument  for  saying  that  subsequent  stipu- 
lations are  not  intended  to  be  conditions  precedent,  unless  the  nature 
of  the  thing  strongly  shows  they  must  be  so. 

And,  as  far  as  we  can  see,  the  failure  to  attend  at  rehearsals  during 
the  six  days  immediately  before  the  30th  of  March  could  only  affect  the 
theatrical  performances  and,  perhaps,  the  singing  in  duets  or  concerted 
pieces  during  the  first  week  or  fortnight  of  this  engagement,  which  is  to 
sing  in  theatres,  halls,  and  drawing-rooms,  and  concerts,  for  fifteen 
weeks. 

We  think,  therefore,  that  it  does  not  go  to  the  root  of  the  matter  so 
as  to  require  us  to  consider  it  a  condition  precedent. 

The  defendant  must,  therefore,  we  think,  seek  redress  by  a  cross- 
claim  for  damages. 

Judgment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


NORTHRUP  V.  NORTHRUP. 

SuPEEME  Court  of  New  Yoke,  August  Teem,  1826. 

[Beported  in  6  Cowen,  296.] 

On  demurrer  to  the  defendant's  plea.  The  plaintiff  declared  on  a 
covenant,  which,  on  oyer,  was  as  follows :  The  defendant  covenanted 
to  pay  certain  rent  due  and  in  arrear,  to  one  D.  Tomlinson,  on  a  certain 
farm,  and  all  which  should  become  due  on  the  25th  of  March,  1825, 
the  whole  to  be  paid  on  that  day  ;  and  the  plaintiff  covenanted,  that  on 
the  defendant's  so  paying  the  rent,  he,  the  plaintiff,  would  give  up  and 
discharge  a  certain  bond  and  mortgage.  The  action  was  for  not  pay- 
ing the  rent  at  the  day. 

Plea :  that  the  plaintiff  did  not,  on  the  twenty-fifth  day  of  March,  1825, 
give  up  and  discharge  the  bond  and  mortgage,  nor  tender,  nor  offer  to 
do  so,  on  that  day,  or  before  or  since. 

General  demurrer  and  joinder. 

M.  T.  Reynolds,  in  support  of  the  demurrer. 

46 
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A.  L.  Jordan,  contra,  cited  Parker  v.  Parmele,  20  John.  130,  and  the 
cases  there  referred  to. 

Guria,  per  Savage,  C.  J.  The  plea  is  bad.  T|he  payment  of  the 
money  to  Tomlinson,  on  the  day  specified,  is  clearly  a  condition  prece- 
dent. The  performance  by  the  plaintiflf  of  his  part  of  the  agreement  is 
not  necessarily  simultaneous,  but  was  naturally  to  be  subsequent.  A 
general  averment  of  his  readiness  to  perform  is  all  that  can  be  necessary 
or  proper.     To  aver  a  tender  was  certainly  not  necessary. 

Lord  Mansfield,  in  Jones  v.  Barkley,  Doug.  690,  makes  three  classes 
of  covenants  :  1.  Such  as  are  mutual  and  independent,  where  separate 
actions  lie  for  breaches  on  either  side ;  2.  Covenants  which  are  condi- 
tions and  dependent  on  each  other,  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  the  other;  3.  Covenants  which 
are  mutual  conditions  to  be  performed  at  the  same  time,  as  to  which  the 
party  who  would  maintain  an  action  must,  in  general,  ofier  or  tender 
performance.  I  consider  the  plaintiff's  covenant  as  clearly  belonging 
to  the  second  class.  The  defendant's  covenant  was  absolute.  The 
cases  cited  by  the  defendant's  counsel  relate  to  the  third  class. 

The  plaintiff  must  have  judgment,  with  leave  to  the  defendant  to 
amend  on  payment  of  costs.  Judgment  for  the  plaintiff 


SECTION   III. 

Mutual  and  Concurrent  Conditions. 

CALLONEL  v.   BEIGGS. 

At  Nisi  Prius,  coram  Holt,  C.  J.,  Teinitt  Term,  1703. 

[Reported  in  1  Salkeld,  112.] 

An  agreement  was,  that  the  defendant  should  pay  so  much  money 
six  months  after  the  bargain,  the  plaintiff  transferring  stock.  The 
plaintiff  at  the  same  time  gave  a  note  to  the  defendant  to  transfer  the 
stock,  the  defendant  paying,  &c.  Et  per  Holt,  C.  J.  If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender,  and  the  other  a  pa^inent  or  a  tender ;  for  transferring  in  the 
first  bargain  was  a  condition  precedent ;  and  though  there  be  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the  other,  there  a  per- 
formance is  necessary  to  be  averred,  unless  a  certain  day  be  appointed 
for  performance.    1  Saund.  319.    If  I  sell  you  my  horse  for  10/.,  if  you 
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will  have  the  horse  I  must  have  the  money ;  or  if  I  will  have  the  money 
j'ou  must  have  the  horse ;  therefore  he  obliged  the  plaintiflf  either  tr. 
pro\o  a  transfer,  or  a  tender  and  refusal  within  the  six  months. 


GOODISSON  V.  NUNN. 
In  the  King's  Bench,  June  19,  1792. 

[Reported  in  i  Term  Reports,  761.] 

This  was  an  action  of  debt  to  recover  211.  on  certain  articles  of 
agreement,  the  substance  of  which  was  stated  in  the  declaration.  The 
defendant  craved  oj-er  of  the  agreement,  by  which  the  plaintiff  agreed 
that  he  would,  on  or  before  the  2d  of  September  then  next,  "  by  such 
convej-ances,  surrenders,  assurances,  waj's,  and  means  in  the  law,  shall 
reasonably  devise,  advise,  or  require,^  well  and  sufficiently  grant,  sell, 
release,  assign,  and  surrender,  or  otherwise  convej'  to  the  defendant  all 
that  copyhold  tenement,  Ij-ing,''  &c.  In  consideration  whereof  the  de- 
fendant covenanted  to  pay  to  the  plaintiff  the  sum  of  210/.  on  or  before 
the  second  day  of  September  next  ensuing ;  on  failure  of  complying 
with  the  before-mentioned  agreement  the  defendant  was  to  pay  to  the 
plaintiff  the  sum  of  21?.  ;  and  if  the  plaintiff  did  not  deUver  the  estate 
according  to  the  before-mentioned  agreement,  then  he  was  to  paj-  to 
the  defendant  the  sum  of  21Z.  It  was  further  agreed  between  the  par- 
ties that  the  plaintiff  should  take  up  the  copyhold  as  follows,  that  is  to 
say:  "  That  the  plaintiff  should  take  it  up  either  for  the  defendant  or 
his  wife,  as  they  should  agree  at  the  time  ;  that  the  plaintiff  should  take 
it  up  for  himself ;  that  each  partj^  should  pay  share  and  share  alike  to- 
wards the  expenses  attending  the  taking  it  up."  The  defendant  then 
pleaded,  1st.  Non  est  factum.  2d.  That  the  plaintiff  did  not,  on  or 
before  the  second  day  of  September  next,  &c.,  by  such  convej'ances, 
assurances,  surrenders,  ways,  and  means  in  the  law,  reasoriably  de- 
vised, advised,  and  required,  well  and  sufficiently  grant,  sell,  and  release, 
assign  and  surrender,  or  otherwise  convey  to  the  defendant  the  said 
premises  in  the  said  articles  of  agreement  mentioned,  &c.  3d.  That 
the  plaintiff  did  not  on  or  before  the  second  day  of  September,  &c.,  or 
at  any  time  since,  well  and  sufficiently  grant,  sell,  and  release,  assign 
and  surrender,  or  otherwise  convey  to  the  defendant  the  said  premises, 
&c.  4th.  That  the  plaintiff,  at  the  time  of  the  making  of  the  articles, 
&c.,  had  nothing  in  the  said  premises,  whereby  he  could  be  enabled  to 
grant,  &c.,  to  the  defendant  the  said  premises,  &c. 

To  the  three  last  pleas  the  plaintiff  demurred  generallj'. 

Wood,  in  support  of  the  demurrer.     The  two  first  special  pleas  are 

1  The  agreement  was  drawn  in  this  inaccurate  manner. 
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drawn  on  a  supposition  that  the  convej^ance  by  the  plaintiff  to  the 
defendant  is  a  condition  precedent,  and  that  the  defendant  is  not  liable 
on  his  covenant  till  the  plaintiff  has  performed  the  covenant  on  his 
part.  But,  on  the  true  construction  of  these  articles,  this  was  not  a 
condition  precedent  on  the  plaintiff's  part,  but  the  covenants  were 
mutual  and  independent,  a  breach  of  either  of  which  gives  the  other 
party  a  right  of  action.  If  it  had  been  agreed  "that  the  defendant 
would,  on  a  particular  da^y,  paj'  the  monej'  upon  the  plaintiff's  convey 
ing,"  that  would  have  made  the  convej'ance  a  condition  precedent  to 
the  paj'ment  of  the  monej'.  But  here  the  parties  have  relied  on  the 
mutual  covenants  which  each  entered  into  with  the  other.  Those  cov- 
enants are  general,  not  depending  upon  each  other.  The  first  is,  that 
the  plaintiff  shall  convey,  &c.,  expressed  in  the  most  general  terms  ;  in 
consideration  whereof  (that  is,  in  consideration  of  the  plaintiff's  cove- 
nant) the  defendant  covenanted  to  paj',  &c.,  in  terms  equally  general. 
In  1  Kol.  Abr.  415,  pi.  8,  "  If  by  articles  of  agreement  between  B.  and 
C,  by  which  B.  covenants,  for  the  consideration  afterwards  to  be  ex- 
pressed, to  convey  certain  lands  to  C.  in  fee,  and  after  C.  covenants 
on  his  part,  for  the  consideration  aforesaid,  to  pay  B.  160Z.,  in  this 
case,  although  B.  does  not  assure  the  land  to  C,  still  C.  is  bound  to 
pay  the  money  ;  for  the  assurance  of  the  land  is  not  a  condition  prece- 
dent ;  but  they  are  distinct  and  mutual  covenants."  So,  in  Pordage  v. 
Cole,  the  plaintiff  declared  on  a  specialtj',  by  which  it  was  agreed  that 
the  defendant  should  give  the  plaintiff  776/.  for  all  his  lands,  &c.  ;  that 
the  defendant  bad  given  the  plaintiff  5s.  as  earnest ;  and  that  it  was 
also  agreed  that  the  defendant  should  Tpny  the  plaintiff  the  residue  of 
the  775/.  at  a  certain  time  ;  and  the  breach  was  the  non-payment  of 
that  residue.  To  this  the  defendant  demurred,  and  objected  that  the 
plaintiff  had  not  averred  a  convej'ance  on  his  part,  or  a  tender  of  one  ; 
and  there  too  the  word  "  pro"  was  used,  which,  it  was  said  in  Co.  Lit. 
204  a,  makes  a  condition  in  matters  executorj' ;  but  it  was  held  that 
the  action  was  well  brought,  and  that,  if  the  plaintiff  did  not  eonvej'', 
the  defendant  had  his  remedy  against  him  on  the  covenant.  Again, 
in  Blaekwell  v.  Nash,  the  plaintiff  declared  that  he  covenanted  to  trans- 
fer to  the  defendant,  at  a  certain  time,  so  much  stock,  and  that  the 
defendant,  in  consideration  of  the  premises,  covenanted  to  accept  and 
pay  for  it ;  he  then  aven-ed  that  he  was  read_y,  and  offered  to  transfer  to 
the  defendant,  who  refused  to  accept  or  pay,  &c.  On  demurrer  it  was 
objected  that  "  for  it"  made  a  condition  precedent,  and  that  the  plain- 
tiff should  have  shown  an  actual  transfer  of  the  stock  ;  to  which  it  was 
answered  that  they  were  mutual  covenants,  and  that  the  plaintiff  need 
not  show  a  performance  on  his  part ;  and  it  was  held  that  in  consider- 
ation of  the  premises  was  in  consideration  of  the  covenant  to  transfer, 
and  not  of  an  actual  transferring,  for  which  the  defendant  had  his  rem- 
edy. [In  answer  to  a  question  from  the  Court,  whether  this  case  could 
be  distinguished  from  the  late  cases  of  Kingston  v.  Preston,  Jones  v. 
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Barclaj',  and  Lord  Aldborough  «.  Lord  Newhaven,^  where  the  rule  was 
established,  that  when  two  acts  are  to  be  done  at  the  same  time,  neither 
partj'  can  maintain  an  action  without  showing  performance,  or  an  offei 
to  perform  on  his  part ;  which  rule  applied  to  all  cases  of  sale ;  he 
said]  :  This  case  may  be  distinguished  from  those,  because  here  the 
eon\'ej-ance  was  to  be  such  as  the  defendant  should  require.  The 
words  are  "by  such  conveyances,  &c.,  shall  reasonably  devise,  advise, 
or  require  ;  "  which  evidently  mean  such  as  the  defendant  should  wish. 
The  first  act  was,  therefore,  to  be  done  by  the  vendee,  who  should  have 
directed  what  conveyance  he  wished  to  have.  And  by  another  part  of 
the  agreement  the  plaintiff  was  to  take  up  the  copyhold  either  for  the 
defendant  or  his  wife,  as  they  should  agree  ;  then  they  should  first  have 
elected  to  whom  it  should  be  made.  Now,  if  the  first  act  were  to  be 
done  by  the  defendant,  this  case  differs  from  those  alluded  to. 

Lord  Kenyon,  C.  J.  This  case  is  extremely  clear,  whether  con- 
sidered on  principles  of  strict  law  or  of  common  justice.  The  plaintiff 
engaged  to  sell  an  estate  to  the  defendant,  in  consideration  of  which 
the  defendant  undertook  to  pay  210?.  ;  and  if  he  did  not  carrj'  the  con- 
tract into  execution,  he  was  to  pay  21Z.  And  now,  not  having  con- 
veyed his  estate,  or  offered  to  do  so,  or  taken  anj-  one  step  towards  it, 
the  plaintiff  has  bi-ought  this  action  for  the  j)enalty.  Suppose  the  pur- 
chase-monej'  of  an  estate  was  40,000/.,  it  would  be  absurd  to  say  that 
the  purchaser  might  enforce  a  conveyance  without  paj'ment,  and  compel 
the  seller  to  have  recourse  to  him,  who  perhaps  might  be  an  insolvent 
person.  The  old  cases  cited  by  the  plaintiff's  counsel  have  been  accu- 
rately stated ;  but  the  determinations  in  them  outrage  common  sense. 
1  admit  the  principle  on  which  they  profess  to  go  ;  but  I  think  that  the 
judges  misapplied  that  principle.  It  is  admitted  in  them  all  that  where 
they  are  dependent  covenants  no  action  will  he  by  one  party,  unless  he 
have  performed  or  offered  to  perform  his  covenant.  Then  the  question 
is  whether  these  are  or  are  not  dependent  covenants  ?  I  think  they 
are  ;  the  one  is  to  depend  on  the  other ;  when  the  one  party  conveyed 
his  estate,  he  was  to  receive  the  purchase-money ;  and  when  the  other 
parted  with  his  money,  he  was  to  have  the  estate.  They  were  recip- 
rocal acts  to  be  performed  by  each  other  at  the  same  time.  It  seems, 
from  the  case  in  Strange,  that  the  judges  were  surprised  at  the  old 
decisions  ;  and,  in  order  to  get  rid  of  the  difficulty,  they  said  that  a 
tender  and  refusal  would  amount  to  a  performance.  It  is  true  they 
went  farther,  and  said  that  "in  consideration  of  the  premises" 
meant  only  in  consideration  of  the  covenant  to  transfer,  and  not 
in  consideration  of  the  actual  transferring  of  the  stock ;  but  to  the 
latter  part  of  that  judgment  I  cannot  accede.  It  is  our  duty,  when 
we  see  that  principles  of  law  have  been  misapplied  in  any  case, 
to  overrule  it.  The  principle  is  admitted  in  all  the  cases  alluded  to 
that,  if  they  be  dependent  covenants,  performance   or  the   offer  to 

1  Mich.  21  Geo.  III.,  B.  B. 
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perform  must  be  pleaded  on  the  one  part,  in  order  to  found  the 
action  against  the  other.  The  mistake  has  been  in  the  misapplica- 
tion of  that  principle  in  the  cases  cited.  And  I  am  glad  to  find  that 
the  old  cases  ha\'e  been  overruled,  and  that  we  are  now  warranted  by 
precedent  as  well  as  hj  principle  to  say  that  this  action  cannot  be 
maintained. 

BuLLER,  J.  The  agreement  was  that  the  plaintiff  should  sell  his 
estate,  and  that  the  defendant  should  buy  it.  In  the  nature  of  the 
thing,  therefore,  the  two  acts  are  to  be  done  together.  In  Kingston  v. 
Preston,  Lord  Mansfield  said:  "The  construction  contended  for  is, 
that  in  spite  of  his  teeth  the  defendant  shall  be  obMged  to  give  per- 
sonal credit  to  the  plaintiff;  whereas  the  essence  of  the  agreement  was 
that  neither  should  trust  the  other  personaUj'."  The  next  case  was 
Jones  ('.  Barclay ;  there  the  plaintiff,  who  was  the  seller,  stated  that 
he  had  offered  to  assign  and  execute  and  deliver  a  general  release, 
and  had  tendered  a  draft  of  an  assignment  and  release,  and  offered  to 
execute  and  deliver  such  assignment,  but  that  the  defendant  had  abso- 
lutely discharged  him  from  executing  the  same,  or  any  assignment  and 
release  whatsoever.  The  effect  of  that  was  to  put  an  end  to  the  con- 
tract ;  and  therefore  it  was  held  that  the  plaintiff  was  entitled  to  dam- 
ages ;  Lord  Mansfield  saying,  "  that  the  plaintiff  had  done  every  thing 
in  his  power  to  perform  the  agreement,  and  that  the  defendant  only 
had  been  guilty  of  the  neglect."  Then  followed  the  case  of  Lord 
Aldborough  v.  Lord  Newhaven,  in  which  it  was  said  that  the  plaintiff 
must  show  either  that  he  had  assigned  the  house,  or  that  he  had  ten- 
dered an  assignment,  before  he  could  insist  on  payment,  because  both 
acts  were  to  be  done  at  the  same  time.  And,  in  truth,  if  there  had 
been  no  case  in  opposition  to  the  ancient  ones,  I  should  not  have  been 
afraid  of  making  a  precedent,  the  principle  on  which  our  decision  is 
founded  being  universally  admitted  in  all  the  cases.  A  distinction, 
however,  has  been  made  between  this  ease  and  those  of  Kingston  v. 
Preston,  &c.,  by  sa3-ing  that  the  defendant  was  to  do  the  first  act  here, 
namely,  to  elect  to  whom  the  estate  should  be  convej'ed,  whether  to 
him  or  his  wife.  But  there  is  no  foundation  for  this  distinction ;  for 
the  first  act  was  to  be  done  by  the  plaintiff;  the  words  are,  "  the  said 
R.  Goodisson  shall  take  it  up  for  himself ; "  he  was  first  to  be  admitted, 
before  he  could  surrender  to  the  defendant. 

Grose,  J.  In  a  case  in  Hobart  ^  there  is  a  good  deal  of  comment 
on  the  word  pro,  showing  in  what  cases  it  operates  as  a  condition  pre- 
cedent and  where  it  does  not.  But,  notwithstanding  some  of  the  old 
authorities,  the  courts  of  later  times  have  considered  whether  in  reality 
the  first  act  is  not  to  be  performed  by  the  seller,  or  at  least  whether 
they  are  not  concurrent  acts.  There  is  so  much  good  sense  in  the 
later  decisions  that  it  is  too  much  to  say  that  thej'  are  not  law. 
There  being  several  precedents  in  support  of  our  decision,  and  those 

1  Tide  Hob.  41. 
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being  founded  in  good  sense  and  justice,  I  think  we  ought  to  take 
advantage  of  them.  Judgment  for  the  defendant. 

Gibhs,  who  was  to  have  argued  for  the  defendant,  mentioned  the 
case  of  the  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl.  Bep.  270,  and  Boone 
V.  Eyre  there  cited. 


MOETON  V.  LAMB. 
In  the  King's  Bench,  Febhuaet  1,  1797. 

[Reported  in  7  Term  Reports,  125.] 

In  an  action  on  the  case,  the  plaintiff  declared  against  the  defend- 
ant, for  that  whereas,  on  the  10th  February,  1796,  at  Manchester,  in 
the  county  of  Lancaster,  in  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there 
bought  of  the  defendant  200  quarters  of  wheat,  at  5/.  0*.  6d.  per 
quarter,  such  price  to  be  therefor  paid  bj-  the  plaintiff  to  the  defend- 
ant, he  the  defendant  undertook  and  then  and  there  promised  the 
plaintiff  to  deliver  the  said  corn  to  him  the  plaintiff  at  Shardlow,  in 
the  county  of  Derby,  in  one  month  from  that  time,  viz.,  of  the  sale; 
and  then  he  alleged  that,  although  he  the  plaintiff  always,  from  the 
time  of  making  such  sale  for  the  space  of  one  month  then  next  follow- 
ing and  afterwards,  was  ready  and  wilUng  to  receive  the  said  corn  at 
Shardlow,  yet  the  defendant,  not  regarding  his  said  promise,  &c.,  did 
not  in  one  month  from  the  time  of  the  making  of  such  sale  as  afore- 
said, or  at  any  other  time,  deliver  the  said  corn  to  the  plaintiff,  at 
Shardlow  or  elsewhere,  although  he  the  defendant  was  often  requested 
so  to  do,  &c.  The  defendant  pleaded  the  general  issue ;  and  at  the 
trial  the  plaintiff  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  should  not  be  arrested,  because  it  was 
not  averred  that  the  plaintiff  had  tendered  to  the  defendant  the  price 
of  the  corn,  or  was  ready  to  have  paid  for  it  on  delivery.  He  said  this 
was  necessary  on  the  principle  established  in  manj^  cases,  particularlj' 
in  Thorpe  v.  Thorpe,  CaUonel  v.  Briggs,  Kingston  v.  Preston,  Jones  v. 
Barclay,  and  Goodisson  v.  Nunn,  that  when  something  is  to  be  done  by 
both  parties  to  a  contract  at  the  same  time,  as  in  this  case  the  tendering 
of  the  money  and  the  delivery  of  the  corn,  there  the  party  suing  the  other 
for  non-performance  of  his  part  must  aver  an  offer  at  least  at  the  same 
time  to  perform  what  was  to  be  done  by  himself. 

Law,  Wood,  and  Scarlett  now  showed  cause.  The  covenants  here  are 
mutual  and  independent,  and  each  party  has  a  remedy  by  action  against 
the  other  for  non-performance  of  his  part.     But  if  there  be  any  prece- 
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dence  between  them,  the  dehvery  of  the  goods  ought  in  the  regular 
order  of  things  to  precede  the  paj-ment  of  the  price.  In  neither  case 
can  the  averment  contended  for  be  necessary.  The  distinction  is  taken 
in  many  cases  that  where  two  things  are  to  be  done,  and  the  time  of 
doing  it  is  mentioned  for  one  and  not  for  the  other,  there  the  thing  for 
doing  which  the  time  is  stipulated  must  be  done  first,  and  so  averred  to 
be.  Pafford  v.  Webbe,  2  Rol.  Rep.  88  ;  Pordage  v.  Cole,  1  Saund.  319  ; 
Peters  v.  Opie,  2  Saund.  352,  1  Ventr.  177,  214  ;  Elwick  v.  Cudworth, 
1  Lutwitch,  493  ;  Hilton  v.  Smith,  ib.  496.  So  in  Thorpe  v.  Thorpe, 
it  was  said  bj-  Holt,  C.  J.,  that  if  by  the  agreement  a  day  certain  is  ap- 
pointed for  the  payment  of  money,  and  this  day  is  to  happen  before  the 
act  can  be  performed  for  which  the  money  is  to  be  paid,  there,  although 
the  words  are  that  he  shall  pay  so  much  for  the  performance  of  the  act, 
yet  after  the  daj-  appointed  the  party  shall  have  his  action  for  the  money 
before  the  thing  is  performed.  And  that  is  a  stronger  case  than  the 
present,  because  the  act  for  which  the  recompense  is  to  be  given 
ought  in  reason  to  precede  the  recompense  itself.  In  Blackwell  v. 
Nash  the  plaintiff  declared  in  debt  for  a  penalty  on  a  covenant  that 
he  should  transfer  so  much  stock  to  the  defendant  on  or  before  the  21st 
September,  and  that  the  defendant  in  consideration  of  the  premises 
covenanted  to  accept  and  paj'  for  it ;  and  then  the  plaintiff  averred  that 
he  was  readj-  and  offered  to  transfer  the  stock  on  that  daj',  but  that  the 
defendant  refused  to  accept  or  paj'  for  it.  It  was  objected  in  arrest  of 
judgment  that  the  actual  transfer  of  the  stock  was  a  condition  precedent 
which  ought  to  have  been  a\-erred,  but  the  Court  held  that  "  in  consider- 
ation of  the  premises  "  meant  in  consideration  of  the  covenant  to  trans- 
fer, and  not  of  an  actual  transferring,  for  which  the  defendant  had  his 
remedy ;  though  if  it  did  mean  the  latter,  a  tender  and  refusal  would 
amount  to  performance.  And  thej*  added  that  in  all  such  cases  the 
great  question  was,  who  was  to  do  the  first  act  ?  But  that  where  the 
transfer  was  to  be  upon  paj-ment,  there  was  no  color  to  make  the  trans- 
fer a  condition  precedent.  The  same  doctrine  was  held  in  Dawson  v. 
Myer.-'  These  cases  went  on  the  ground  that  the  parties  had  mutual 
remedies  on  their  reciprocal  promises,  and  therefore  there  was  no  need 
of  the  averment  contended  for.  But  the  case  of  Merrit  v.  Rane  '■'  ap- 
phes  as  strongly'  in  another  point  of  view.  There  the  plaintiff  declared 
on  an  agreement  that  in  consideration  of  2521.  paid  to  the  defendant,  he 
agreed  to  transfer  6,000Z.  South  Sea  stock  to  the  plaintiff  or  his  execu- 
tors, &c.,  at  any  time  before  the  9th  January,  1720,  within  three  daj's 
after  demand  in  writing,  upon  paj'ment  of  the  further  sum  of  9,000/.  ; 
then  he  averred  the  demand  in  writing,  and  that  he  attended  on  the 
day,  but  that  the  defendant  did  not  appear  to  transfer.  One  of  the  ob- 
jections was,  that  the  plaintiff  had  not  averred  that  he  had  the  money 
there  on  the  da}'  to  have  paid  upon  the  transfer ;  liut  the  Court  said  that 
as  to  the  plaintiff's  not  showing  a  tender,  that  ought  to  have  come  from 
the  defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  trans- 
l  1  Str.  712.  2  1  Str.  158. 
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fened  if  the  plaintiff  had  been  there  to  have  paid  the  money.  To  apply 
therefore  the  reasoning  of  all  these  authorities  to  the  present  case : 
Here  the  first  act  to  be  done  was  by  the  defendant,  namely,  the  carrj'- 
ing  of  the  corn  to  Shardlow ;  by  not  doing  which  he  broke  his  agree- 
ment, and  a  cause  of  action  accrued  to  the  plaintiff  according  to  that 
class  of  cases,  wherein  agreements  of  this  sort  have  been  construed  to 
give  mutual  remedies  to  the  parties.  But  admitting  that  he  was  not 
bound  to  deliver  the  corn  there  until  the  plaintiff  was  prepared  to  pay 
for  it ;  stiU  that  ought  to  come  from  the  defendant  by  way  of  excuse, 
and  the  tender  of  payment  was  not  necessary  to  be  averred  by  the  plain- 
tiff as  a  condition  precedent  to  the  right  of  action.  The  defendant 
might  have  shown,  in  excuse  for  the  non-performance  on  his  part,  either 
that  he  carried  the  corn  to  the  place,  and  was  ready  to  have  delivered 
it,  but  that  the  plaintiff  was  not  there  to  receive  it ;  or  that  the  plain- 
tiff refused  to  receive  it ;  or  that  he  was  not  ready  to  pay  for  it.  Lan- 
cashire V.  Killingworth,  12  Mod.  531,  Salk.  624  ;  Ughtred's  case,  7  Co. 
10.  Where  an  action  is  brought  for  money  due,  the  defendant  may  show 
in  his  defence  a  tender  and  refusal,  or  that  he  was  prepared  at  the  day 
and  place  appointed  to  pay  the  money,  but  that  the  plaintiff  was  not 
there  to  receive  it ;  yet  it  never  was  held  necessary  for  the  plaintiff  to 
aver  in  his  declaration  that  he  was  ready  to  receive  it.  And  here,  if  the 
readiness  to  pay  had  been  averred,  it  could  have  answered  no  purpose  ; 
because  no  issue  could  have  been  taken  on  it.  Besides,  in  no  case  is  ten- 
der of  payment  necessary  to  be  averred  when  the  contract  is  executory, 
as  it  is  in  this  case,  for  there  the  parties  necessarily  rely  upon  the  mutual 
remedies  arising  out  of  it ;  they  give  mutual  credit  to  each  other.  All  the 
cases  cited  on  the  other  side  are,  if  strictly  considered,  cases  of  condition 
precedent.  Several  of  them,  as  well  as  the  subsequent  cases  of  Camp- 
bell V.  Jones  and  Porter  v.  Shepherd,'  laid  down  the  rule  that  whether 
covenants  be  or  be  not  independent  on  each  other  must  depend  on  the 
good  sense  of  the  thing ;  that  is,  who  in  the  fair  sense  and  meaning  of 
the  parties  was  required  to  do  the  first  act.  Now  here  there  is  no  doubt 
that  the  first  act  was  to  be  done  by  the  defendant,  which  he  neglected 
to  do :  and  it  would  be  absurd  to  require  a  person  to  pay  for  goods 
before  he  had  received  them ;  though  if  he  were  not  ready  to  pay  for 
them  at  the  time  when  the  other  was  ready  to  deliver  them,  that  might 
be  a  reason  for  the  non-delivery.  But  still  that  is  only  matter  of  de- 
fence and  excuse  on  the  part  of  the  defendant,  which  it  is  incumbent  on 
him  to  show.  And  yet  the  effect  of  the  averment  required  is,  that  the 
plaintiff  was  bound  to  tender  the  price  before  the  goods  were  even 
offered  to  him. 

Holroyd,  contra :  This  action  is  not  brought  against  the  defendant 
for  having  omitted  to  carry  the  corn  to  Shardlow,  even  allowing  that 
to  be  the  first  act  to  be  done ;  and  therefore  much  of  the  plaintiff's 
argument  does  not  apply.     But  the  ground  of  complaint  is  that  it  was 
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not  delivered  to  Mm  there  ;  and  consequently,  upon  this  form  of  declar- 
ing, it  may  be  assumed  that  the  defendant  did  carry  the  corn  there. 
The  question  then  comes  to  this,  whether  the  defendant  was  bound  to 
deliver  his  corn,  the  plaintiff  not  being  there  ready  to  pay  for  it.  For  if 
not,  then  it  follows,  according  to  aU  the  late  determinations,  that  he 
ought  to  have  averred  a  tender  of  the  price,  or  that  he  was  there  ready 
to  pay  for  it,  if  the  defendant  had  been  there  ready  to  receive  it,  and 
dehver  the  corn.  And  for  this  purpose  it  is  not  necessary  to  show  that 
the  tender  of  the  price  was  a  condition  precedent,  strictlj'  so  considered  ; 
for,  according  to  Goodisson  v.  Nunn  and  Kingston  v.  Preston,  if  the 
acts  are  concurrent  and  in  the  nature  of  the  transaction  to  be  done  at 
the  same  time,  before  one  of  the  parties  can  maintain  an  action  against 
the  other  for  the  non-performance  of  his  part  he  must  aver  that  he 
performed  or  was  ready  to  perform  every  thing  on  his  own  part. 
Callonel  v.  Briggs  is  in  point.  That  was  an  executory  agreement,  like 
the  present,  to  paj'  so  much  money  sis  months  after  the  bargain,  the 
plaintiff  transferring  stocli.  There  Lord  Holt  said,  "If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer 
or  a  tender,  and  the  other  a  paj-ment  or  a  tender ;  and  this,"  says  he, 
"though  there  be  mutual  i^omises.  If  I  sell  j'ou  my  horse  for  10/., 
if  you  will  have  the  horse,  I  must  have  the  monej' ;  or  if  I  will  have 
the  money,  jou  must  have  the  horse."  Or,  according  to  Lancashire 
V.  Killingworth,  the  plaintiff  should  have  averred  that  he  was  ready 
at  the  place  to  have  received  the  corn  on  the  last  day  of  the  time  within 
which  it  was  to  be  delivered,  and  ready  and  willing  to  have  paid  the 
price ;  but  that  no  person  was  there  on  the  part  of  the  defendant  to 
deliver  the  corn.  The  dehvery  of  the  corn  and  the  pa3-ment  of  the 
price  were  concurrent  acts  to  be  done  hy  the  parties  at  the  same  time, 
the  one  depending  on  the  other  ;  and  if  so,  then,  within  the  principle  of 
all  the  modern  cases,  the  plaintiff  ought  to  have  averred  in  his  declara- 
tion a  tender  of  the  price,  for  want  of  which  it  is  bad. 

Lord  Kenyon,  C.  J.  If  this  question  depended  on  the  technical 
niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I  do  ;  but 
it  depends  altogether  on  the  true  construction  of  this  agreement.  The 
defendant  agreed  with  the  plaintiff  for  a  certain  quantity  of  corn,  to  be 
deUvered  at  Shardlow  within  a  certain  time ;  and  there  can  be  no  doubt 
but  that  the  parties  intended  that  the  paj-ment  should  be  made  at  the 
time  of  the  delivery.  It  is  not  imputed  to  the  defendant  that  he  did 
not  carry  the  corn  to  Shardlow,  but  that  he  did  not  deliver  it  to  the 
plaintiff;  to  this  declaration  the  defendant  objects,  and  says,  "  I  did  not 
deliver  the  corn  to  you  (the  plaintiff) ,  because  j'ou  do  not  say  that  you 
were  ready  to  pay  for  it ;  and  if  j-ou  were  not  ready,  I  am  not  bound  to 
deliver  the  corn ; "  and  the  question  is,  whether  that  should  or  should 
not  have  been  alleged.  The  case  decided  by  Lord  Holt,  in  Salk.  112, 
if,  indeed,  so  plain  a  case  wanted  that  authority  to  support  it,  shows 
that  where  two  concurrent  acts  are  to  be  done,  the  party  who  sues  the 
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Other  for  non-performance  must  aver  that  he  had  performed,  or  was 
read}-  to  perform  his  part  of  the  contract.  Then  the  plaintiff  in  this 
case  cannot  impute  to  the  defendant  the  non-delivery  of  the  corn,  with- 
out alleging  that  he  was  ready  to  pay  the  price  of  it.  A  plaintiff,  who 
comes  into  a  court  of  justice,  must  show  that  he  is  in  a  condition  to 
maintain  his  action.  But  it  has  been  argued  that  the  delivery  of  the 
corn  was  a  condition  precedent,  and  some  cases  have  been  cited  to 
prove  it ;  but  they  do  not  appear  to  me  to  be  applicable.  In  the  one 
in  Saunders,*  the  party  was  to  pull  down  a  waU,  and  was  then  to  be 
paid  for  it ;  there  is  no  doubt  but  that  the  pulling  down  of  the  wall  was 
a  condition  precedent  to  the  paj'ment ;  the  act  was  to  be  done,  and 
then  the  price  was  to  be  paid  for  it.  So  in  the  case  in  Salk.  171,  where 
work  was  to  be  done,  and  then  the  workman  was  to  be  paid.  And  in 
ordinary  cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are 
earned ;  but  those  cases  do  not  apply  to  the  present,  where  both  the 
acts  are  to  be  done  at  the  same  time.  Speaking  of  conditions  prece- 
dent and  subsequent  in  other  cases  only  leads  to  confusion.  In  the 
case  of  Campbell  v.  Jones,  I  thought,  and  still  continue  of  that  opinion, 
that  whether  covenants  be  or  be  not  independent  of  each  other  must 
depend  on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done  ;  but  here  both  things  —  the  deliverj'  of 
the  corn  bj'one,  and  the  payment  by  the  other  —  were  to  be  done  at  the 
same  time ;  and  as  the  plaintiff  has  not  averred  that  he  was  ready  to 
pay  for  the  corn,  he  cannot  maintain  this  action  against  the  defendant 
for  not  delivering  it. 

Gkose,  J.  It  is  difBcult  to  reconcile  all  the  cases  in  the  books  on  the 
subject  of  conditions  precedent ;  but  the  good  sense  to  be  extracted 
from  them  all  is,  that  if  one  party  covenant  to  do  one  thing  in  consid- 
eration of  the  other  partj-'s  doing  another,  each  must  be  readj-  to  per- 
form his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  Here  the  question  is,  what  was  the  intention  of  the 
parties  ;  they  clearlj'  intended  that  something  should  be  done  bj^  each 
at  the  same  time.  The  corn  was  to  be  delivered  at  Shardlow  to  the 
plaintiff  for  a  certain  price  to  be  therefor  paid  by  him,  that  is,  at 
the  time  of  the  delivery ;  then  the  readiness  lo  pay  should  have  been 
averred  by  the  plaintiff. 

Lawrence,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and  that 
as  this  is  a  demand  on  the  defendant  on  the  ground  of  some  mutual 
promise  made  by  him,  and  which  was  the  consideration  of  the  plaintiff's 
promise,  it  was  not  necessary  to  aver  performance  on  his  part ;  but,  if 
so,  the  declaration  is  not  adapted  to  the  truth  of  the  case  in  not  stating 
that  the  defendant's  promise  was  in  consideration  of  the  plaintiff's. 
But  on  this  declaration  I  can  only  consider  it  as  an  agreement  by  the 
defendant  to  deliver  the  corn  at  Shardlow  on  being  paid  for  it.     The 
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payment  of  the  money  was  to  be  an  act  concurrent  with  the  deHvery ; 
and  then  the  case  is  Hke  that  of  Callonel  v.  Briggs,  which  was  on  an 
agreement  to  pa}-  so  much  money  six  months  after  the  bargain,  the 
plaintiff  transferring  stock  ;  and  there  Lord  Holt  said,  "  If  either  party 
would  sue  upon  this  agreement,  the  plaintiif  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender."  He  did  not  sa}'  that  the  not  doing  it  should  come  from  the 
defendant  by  way  of  excuse,  but  that  the  doing  it  must  be  alleged  in 
the  declaration  ;  and  that  affords  an  answer  to  great  part  of  the  argu- 
ment urged  on  behalf  of  the  defendant  in  this  case.  The  tendering  of 
the  mone}-  by  the  plaintiff  makes  part  of  the  plaintiff's  title  to  recover, 
and  he  must  set  out  the  whole  of  his  title.  The  strongest  case  cited  for 
tlie  defendant  was  that  of  Merrit  v.  Rane ;  ^  but  that  does  not  appear 
to  me  of  sufficient  weight  to  overturn  the  authority  of  the  case  of  Cal- 
lonel V.  Briggs.  I  do  not  quite  understand  what  the  Court  there  said, 
that  it  was  not  necessary  to  allege  a  tender,  for  that  it  should  have 
come  from  the  defendant  by  way  of  excuse  ;  for,  as  it  was  stated  that 
the  plaintiff's  agent  was  read}'  to  receive  a  transfer  of  the  stock,  but 
that  the  defendant  did  not  attend,  it  would  have  been  absurd  to  state 
a  tender  of  the  money  to  a  person  who  was  not  present  to  receive  it. 
There  is,  however,  another  case,  not  referred  to  in  the  argument,  Lea 
V.  Exelby,  which  is  an  authority  to  show  that  the  plaintiff  in  this  case 
should  have  averred  a  tender.  There  the  plaintiff  declared  that  in  con- 
sideration that  he  had  promised  to  pay  the  defendant  (who  was  pos- 
sessed of  a  lease  for  j-ears,  the  inheritance  of  wliich  was  in  the  plaintiff) , 
a  certain  sum  on  such  a  day,  the  defendant  promised  on  payment  to 
surrender  to  him  the  lease  ;  and  that  he  had  tendered  the  money  at 
the  time,  but  that  the  defendant  had  not  surrendered ;  and  on  motion 
in  arrest  of  judgment,  because  it  was  not  alleged  that  the  defendant 
refused  as  well  as  that  the  plaintiff  tendered,  the  Court  held  that  the 
declaration  was  bad  for  that  reason.  Therefore,  on  the  authority  of 
that  case,  and  of  that  of  Callonel  v.  Briggs,  I  am  of  opinion  that  the 
declaration  cannot  be  supported,  and  that  the  judgment  must  be 
arrested.  JRule  absolute. 


GLAZEBEOOK,  Cleek,  v.  WOODROW,  Clekk. 
In  the  King's  Bench,  November  19,  1799. 

[Beported  in  8  Term  Reports,  366.] 

In  covenant  the  declaration  stated  that  by  articles  of  agreement 
under  seal,  made  on  the  10th  of  March,  1796,  between  the  plaintiff  and 
the    defendant    (after  reciting  that  the  plaintiff   had   established  a 

1  1  Str.  458. 
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grammar-scliool  at  Warrington  in  which  he  had  many  scholars,  and 
for  the  purpose  of  conducting  the  said  school  with  convenience  had 
possessed  himself  of  a  piece  of  ground,  on  which  he  had  erected  a 
building  appropriated  to  instruction,  &c.,  and  being  about  to  leave 
Warrington  had  agreed  with  the  defendant  to  sell  him,  not  only 
his  right,  title,  and  interest  in  the  said  ground  and  building,  subject 
to  a  j'earlj  ground  rent  of  16«.  6c?.,  payable  to  J.  Blackburne,  in  fee, 
but  to  surrender  to  him  the  pupils  he  then  had  under  his  care,  so  far 
as  in  him  lay,  together  with  all  benefit  arising  therefrom,  for  the 
considerations  thereinafter  mentioned),  the  plaintiff  covenanted  and 
agreed  to  and  with  the  defendant  that  he  the  plaintiff  would  on  or 
before  the  1st  of  August,  1797,  convey  to  the  defendant,  his  heirs,  &c., 
the  said  ground,  with  the  buildings  thereon  erected,  subject  as  afore- 
said, and  the  fixtures  therein,  for  aU  the  plaintiff's  right,  title,  and 
interest  in  the  premises  ;  and  would  on  or  before  the  24th  of  June, 
1796,  surrender  up  the  use  and  enjbjment  of  the  said  premises,  and 
deliver  over  as  far  as  in  him  lay  all  the  pupils  he  might  then  happen  to 
have  under  his  care  to  the  care  of  the  defendant,  and  all  the  profits 
arising  from  them  ;  and  also  that  he  the  plaintiff  would  in  the  mean  time 
use  his  utmost  endeavors  with  the  parents  and  guardians  of  the 
children  committed  or  to  be  committed  to  his  care  in  Warrington  to 
induce  them  to  continue  their  children  under  the  care  and  tuition  of 
the  defendant,  &c.  ;  and  in  consideration  thereof  the  defendant  cove- 
nanted and  agreed  to  and  with  the  plaintiff  that  the  defendant,  his 
executors,  &c.,  would  on  or  before  the  said  1st  of  August,  1797,  pay  the 
plaintiff,  his  executors,  &c.,  the  sum  of  120Z.  with  lawful  interest  from 
the  1st  of  January  next  preceding  the  said  1st  of  August.  The  plaintiff 
then  averred  that  in  pursuance  of  the  said  articles  he  afterwards,  viz., 
on  the  said  24th  of  June,  1796,  surrendered  up  the  use  and  enjo3Tnent 
of  the  said  ground  with  the  buildings,  &c.,  to  the  defendant,  who  there- 
upon entered  upon  and  became  and  was  and  from  thence  hitherto  hath 
been  and  still  is  thereof  possessed,  and  also  then  delivered  over  as  far 
as  in  him  lay  all  the  pupils  he  then  had  under  his  care  and  all  the 
profits,  &c.  ;  and  although  the  plaintiff  had  well  and  truly  performed 
every  thing  else  in  the  said  articles  contained  on  his  part,  yet  pro- 
testing that  the  defendant  had  not  performed  any  thing  in  the  said 
articles  contained  on  his  part,  the  plaintiff'  averred  that  the  defendant 
did  not  on  the  said  1st  of  August,  1797,  or  at  any  other  time  before 
or  since,  pay  the  said  120/.  with  interest,  &c.,  to  the  plaintifl",  but 
wholly  refused  to  pay  the  same,  &c. ;  wherefore,  &c. 

To  this  the  defendant  pleaded,  first,  that  from  the  time  of  making  the 
said  articles  until  and  on  the  1st  of  August,  1797,  he  the  defendant 
was  ready  to  accept  a  conveyance  of  the  said  ground  in  the  declaration 
mentioned,  with  the  buildings,  &c.,  for  and  during  all  the  plaintiff's 
right,  title,  and  interest  in  the  same,  and  at  the  same  time  to  pay  the 
said  120/.  in  the  declaration  mentioned,  with  interest,  &c.,  if  the 
plaintiff  would  have  made  or  procured  any  such  conveyance  or  assur- 
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ance,  yet  that  the  plaintiff  did  not,  on  or  before  the  said  1st  of  August, 
1797,  or  at  any  time  since,  convey  to  the  defendant  the  said  ground, 
■with  the  buildings,  &c.,  for  and  during  all  the  plaintiff's  right,  &c.  ; 
wherefore  the  defendant  had  not  paid  to  the  plaintiff  the  said  1201., 
&c.  There  was  a  second  plea  to  the  like  effect ;  stating  that  the 
plaintiff  had  not  tendered  any  conveyance  of  the  premises,  &c. 

To  these  pleas  there  was  a  general  demurrer,  and  joinder  in  demurrer. 

Tates,  in  support  of  the  demurrer.  The  question  is  whether  the 
covenant  to  convej-,  and  the  covenant  to  pay  the  stipulated  price,  be 
dependent  covenants,  or  whether  they  be  mutual  and  independent 
covenants,  for  the  breach  of  which  the  parties  must  respectively  resort 
to  their  remedy  by  action.  It  may  be  admitted  that  if  the  perform- 
ance of  a  covenant,  for  the  breach  of  which  the  defendant  is  charged, 
depends  upon  a  prior  act  to  be  done  by  the  plaintiff,  the  non-perform- 
ance of  such  prior  act  may  be  pleaded  in  bar  of  the  plaintiff's  action. 
But  here  the  covenants  are  independent ;  and  therefore  it  was  not  neces- 
saxj,  in  order  to  maintain  the  action  for  the  1201.,  for  the  plaintiff  to 
aver  the  execution  or  tender  of  a  convej'ance  on  or  before  the  1st  of 
August,  1797;  consequently  the  allegation  of  the  non-performance  of 
those  acts  by  the  defendant  in  his  pleas  is  no  bar  to  the  plaintiff's 
recover}-.  It  has  been  long  settled  that  no  precise  form  of  words  is 
necessary  to  make  a  covenant,  precedent,  mutual  or  subsequent,  but  it 
depends  upon  the  intention  of  the  parties  and  the  good  sense  of  the 
thing.  Thorpe  v.  Thorpe.  It  was  there  said  that  where  the  things 
to  be  performed  by  the  parties  respectively  are  to  be  done  at  different 
times,  that  shows  that  the  covenants  are  not  dependent  one  on  the 
other,  but  that  the  parties  look  to  different  remedies  to  secure  the 
performance  of  them.  Now  here  the  defendant  was  to  be  put  in 
possession  of  the  j)remises  and  of  the  pupils  of  the  school  on  the  24th 
of  June,  1796,  and  it  was  not  until  the  1st  of  August,  1797,  that  the 
convej-ance  was  to  be  executed  and  the  money  paid.  The  defendant 
therefore  has  long  ago  had  the  advantage  of  the  partial  execution  of 
the  contract,  by  being  put  in  possession  of  the  school  and  of  the 
emoluments  arising  from  it,  which  is  the  material  and  substantial  part 
of  the  contract.  The  same  doctrine  was  laid  down  in  Campbell  v. 
Jones.  There  one  who  had  obtained  a  patent  for  an  improved 
method  of  bleaching  hnen,  &c.,  contracted  with  the  defendant  in 
consideration  of  2501.  paid  down,  and  of  250Z.  more  to  be  paid  on  a 
certain  day  or  sooner,  to  instruct  him  in  his  art,  and  the  defendant 
covenanted  to  pay  the  further  sum  on  that  daj-  or  sooner  if  the 
plaintiff  instructed  him  before.  There  the  Court  held  that  the  times 
stipulated  for  the  performance  of  the  respective  acts  being  fixed,  the 
one  could  not  be  said  to  depend  on  the  other ;  and  accordingly  the 
plaintiff  had  judgment  in  covenant  for  the  250^.,  without  averring  that 
he  had  given  the  defendant  the  necessary  instruction,  in  respect  of 
which  the  money  was  to  be  paid.  If  it  be  objected  that  here  the 
words   of  the    covenant  show   a    condition    precedent,    for    that    the 
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defendant  only  covenanted  to  pay  the  money  "in  consideration  tliere- 
of,"  &c.,  i.  e.,  of  all  that  the  plaintiff  had  before  engaged  to  do,  the  case 
of  Boone  v.  Eyre  is  an  authority  in  answer  to  show  that  those  or  the 
lilie  expressions  do  not  in  themselves  make  a  condition  precedent,  if  on 
the  whole  the  intention  of  the  parties  appears  to  have  been  otherwise. 
There  the  plaintiff  had  sold  a  plantation  in  Dominica,  with  the  negroes 
thereon,  to  the  defendant,  under  certain  covenants,  in  consideration  of 
500Z.  and  a  certain  annuity  for  lives  ;  and  the  defendant  covenanted 
with  the  plaintiff  that,  ' '  he  the  said  plaintiff  well  and  truly  performing 
all  the  covenants  in  the  said  indenture  of  sale  contained,"  the  defendant 
should  pay  the  said  annuity ;  and  in  an  action  on  the  covenant  for  non- 
payment of  the  annuity,  the  plaintiff  averred  performance  generally  of 
all  the  covenants  on  his  part ;  the  defendant,  in  answer,  pleaded  spe- 
cially non-performance  by  the  plaintiff  of  certain  covenants  contained  in 
the  indenture  of  sale,  as  that  he  had  no  title,  and  had  not  dehvered 
possession,  &c.  ;  but  the  Court,  on  demurrer,  gave  judgment  for  the 
plaintiff,  on  the  ground  that  those  words  did  not  make  a  condition  pre- 
cedent, but  that  the  covenants  were  mutual  and  independent.  Now 
that  case  cannot  be  distinguished  on  principle  from  the  present ;  for 
there  the  annuity  was  in  the  nature  of  a  paj'ment  for  the  estate,  of 
which  it  was  admitted  that  the  plaintiff  had  not  put  the  defendant  in 
possession  ;  whereas  here  the  defendant  has  had  the  benefit  of  the  estate, 
and  has  his  remedy  on  the  covenant  for  the  non-execution  of  the  con- 
veyance. 

Wood,  contra,  agreed  in  the  general  principle  first  stated,  but  con- 
tended that  upon  the  plain  sense  and  reason  of  the  contract  the  convey- 
ance and  the  payment  were  intended  to  be  conouiTent  acts.  The  same 
day  was  named  for  the  performance  of  both  ;  and  it  would  be  unreason- 
able, merely  because  the  defendant  was  put  in  possession  of  the  prem- 
ises, that  he  should  be  compelled  to  pay  the  purchase-mone}'  before  a 
title  was  made  to  him  ;  for  he  might  be  evicted  bj'  an  ejectment  irmne- 
diatelj'  after,  and  would  be  driven  to  his  remedy  in  a  court  of  equity. 
In  the  cases  cited  the  respective  acts  of  the  parties  were  to  be  performed 
at  different  times ;  but  here,  though  the  plaintiff  was  to  do  one  act 
before,  yet  the  material  acts  were  to  be  done  on,  the  first  of  August, 
1797,  and  the  defendant  onlj'  covenanted  to  pay  the  money  on  that  day 
in  consideration  of  the  plaintiff  having  performed  all  that  he  had  en- 
gaged to  do  on  or  before  that  day.  This  case  is  in  effect  the  same  as 
that  of  Goodisson  v.  Nunn,  where  the  plaintiff  having  agreed  to  sell  the 
defendant  his  estate  for  210?.  on  a  certain  day,  in  consideration  whereof 
the  defendant  covenanted  to  pay  that  sum  on  that  day,  and  on  failure 
to  pay  21/.,  the  Court  held  them  to  be  dependent  covenants,  and  that  the 
plaintiff  could  not  recover  the  211.  without  showing  a  conveyance,  or  at 
least  a  tender  of  one,  on  his  part. 

Tates,  in  reply,  said  that  this  case  was  different  from  that  of  Good- 
isson V.  Nunn,  inasmuch  as  there  no  part  of  the  consideration  was  per- 
formed by  the  plaintiff,  and  all  was  to  have  been  done  at  one  and  the 
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same  time  ;  whereas  here  the  material  and  beneficial  part  has  been  per- 
formed, namelj',  the  putting  the  defendant  in  possession  of  the  premises 
and  of  the  emoluments  arising  from  the  school,  and  a  different  daj'  was 
appointed  for  the  performance  of  what  was  stipulated  to  be  done  by  the 
defendant. 

LoEB  Kexton,  C.  J.  The  cases  which  have  been  mentioned  are  in 
my  recollection ;  and,  although  I  have  not  the  least  doubt  what  the 
sense  and  justice  of  this  case  require  to  be  done,  yet  if  I  found  that  1 
should  thereby  transgress  any  technical  rule  of  law  which  had  been 
established,  I  would  not  set  up  my  opinion  against  the  wisdom  of  those 
who  are  gone  before  me.  But  I  am  fully  satisfied  that  what  justice 
requires  to  be  done  in  this  case  wiU  not  contravene  anj'  principle  of 
law  which  has  been  estabhshed  in  those  cases.  The  general  rule 
which  governs  them  all  is  that  every  man's  agreement  is  to  be  per- 
formed according  to  his  intent,  as  far  as  that  is  to  be  collected  from  the 
particular  instrument.  Now  here  the  case  is  that  the  plaintiff,  being 
in  possession  of  a  school,  covenanted  with  the  defendant  to  convey  to 
him  the  good  will  of  it  (if  I  ma}^  use  the  expression)  and  the  building 
itself  on  or  before  the  first  of  August,  1797,  and  in  the  mean  time  he 
consented  to  put  him  in  possession  of  the  premises  on  some  prior  day ; 
on  the  other  hand,  the  defendant  engaged  to  paj'  him  a  stipulated 
price,  in  consideration  of  all  that  the  other  had  undertaken  to  do,  on  or 
before  the  same  first  of  August.  And  now  the  plaintiff,  who  is  to  exe- 
cute the  conveyance,  and  who  is  also  the  person  to  pay  for  it,  not  hav- 
ing made  it  or  made  a  tender  of  it  to  the  defendant,  nevertheless  calls 
upon  him  by  this  action  to  pay  the  consideration  money.  The  very 
statement  of  such  a  claim  is  enough  to  refute  it.  If  these  be  not 
dependent  covenants,  it  is  difficult  to  conceive  what  covenants  are  so. 
The  very  substance  of  the  consideration  to  entitle  the  plaintiff  to 
receive  the  money  was  the  making  of  the  conveyance  required ;  and  it 
is  admitted  that  he  has  not  done  it :  that  makes  an  end  of  the  ques- 
tion. The  case  of  Campbell  v.  Jones  was  very  different  from  the 
present ;  for  there  the  instruction  to  be  given  was  not  to  be,  and  could 
not  in  the  nature  of  the  thing  be,  performed  at  the  same  time  with  the 
payment  of  the  money  \ty  the  defendant,  for  which  a  certain  time  was 
limited ;  whereas  no  time  was  hmited  for  giving  the  instruction.  But 
here  the  parties  have  stipulated  for  the  conve3fance  and  the  payment 
to  be  performed  at  the  same  time.  And  if  we  were  to  hold  otherwise 
in  such  a  case  as  the  present,  the  greatest  injustice  might  be  done  ;  for 
supposing,  in  the  instance  of  a  trader  who  had  entered  into  such  a 
contract  for  the  sale  of  an  estate,  that  between  the  making  of  the  con- 
tract and  the  final  execution  of  it  he  were  to  become  a  bankrupt,  the 
vendee  might  be  in  the  situation  of  having  had  payment  enforced 
from  him,  and  j'et  be  disabled  from  procuring  the  property  for  which 
he  had  paid.  The  injustice  of  such  a  procedure  is  too  manifest  to  be 
insisted  upon  further. 

Geose,  J.     The  question  is  whether  these  covenants  be  dependent 
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or  independent,  and  that  must  be  collected  from  the  apparent  inten- 
tion of  the  parties  to  the  contract.  There  is  certainly  some  confusion 
in  the  books  on  this  subject,  some  of  the  older  cases  leaning  to  con- 
strue covenants  of  this  sort  to  be  independent,  contrary  to  the  real 
sense  of  the  parties  and  the  true  justice  of  the  case.  But  the  later 
authorities  convey  more  just  sentiments  ;  and  the  case  of  Kingston  v. 
Preston  was  the  first  strong  authority  in  which  they  prevailed  in 
opposition  to  the  former.  Nothing  indeed  could  exhibit  the  doctrine 
which  ought  to  prevail  in  these  instances  in  a  stronger  point  of  ^aew 
than  the  circumstances  of  that  case  ;  for  there,  if  the  plaintiff  had  pre- 
vailed, the  most  flagrant  injustice  would  have  been  committed.  The 
fact  was  that  the  defendant,  being  possessed  of  a  verj^  large  stock  in 
trade,  covenanted  with  the  plaintiff  to  assign  the  same  to  him  and 
another  person  at  the  end  of  a  twelvemonth  at  a  fair  valua'tion,  when 
deeds  of  partnership  were  to  be  executed  between  the  two  last  per- 
sons ;  and  the  plaintiff  covenanted  that  he  would  at  and  before  the 
sealing  and  deliverj^  of  the  deeds  procure  good  and  sufficient  security 
to  be  given  to  the  defendant,  and  to  be  approved  of  by  him,  for  the 
pajTnent  of  a  certain  stipulated  sum  bj'  monthly  instalments  ;  and 
there  the  attempt  was  by  the  plaintiff  to  get  possession  of  the  whole 
stock  in  trade  of  the  defendant  to  a  great  amount,  without  giving  him 
any  security  at  all,  to  his  inevitable  ruin.  But  the  absurdity  and 
injustice  of  the  thing  struck  the  Court  so  forcibly  that  they  said  it 
could  never  have  been  the  intention  of  the  parties  that  the  defendant 
should  surrender  his  whole  fortune  into  the  plaintiff's  hands  without 
the  previous  security  which  he  had  insisted  upon,  and  that  he  should 
solely  rely  upon  his  remedy  bj'  action  for  the  breach  of  the  plaintilTs 
covenant :  they  therefore  gave  judgment  for  the  defendant.  1  have 
since  found  that  that  was  not  the  first  case  where  those  sentiments 
began  to  be  entertained  ;  for  it  appears  from  a  late  publication  of 
reports  from  the  manuscripts  of  Lord  Chief  Justice  Willes  that  in  a 
case  of  Thomas  v.  Cadwallader,  his  lordship  noticed  the  injurious 
tendency  of  the  doctrine  which  had  before  that  time  prevailed  in  these 
cases  ;  and  seemed  very  desirous  that  the  governing  rule  should  be  so 
to  construe  such  covenants  as  that  the  real  intention  of  the  parties 
should  be  carried  into  effect,  to  attain  the  true  justice  of  the  case. 
This  was  afterwards  done  in  the  case  of  Kingston  v.  Preston  ;  and  that 
has  since  been  settled  to  be  the  rule  in  many  cases.  Now  here  the 
plaintiff  covenanted  to  convey  on  or  before  the  1st  of  August,  1797, 
though  the  defendant  was  to  be  put  in  possession  before.  And  the 
reason  why  the  conveyance  was  not  to  be  executed  before  is  obvious  ; 
because  that  was  the  day  on  which  the  money  was  to  be  paid.  Then 
what  is  the  true  justice  of  this  case  and  the  evident  meaning  of  the 
parties?  It  is  plainly  this,  that  the  execution  of  the  conveyance  and 
the  payment  of  the  money  should  be  concurrent  acts,  and  even  the 
payment  of  the  interest  was  to  be  deferred  till  the  1st  of  August, 
though  it  was  to  run  fcovo.  the  1st  of  January  preceding.     Then  there 
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is  an  end  of  the  question  ;  because  it  is  not  pretended  that  the  plain- 
tiff had  convej-ed  or  was  ready  to  convey  at  the  time.  How  far  the 
determination  in  Boone  v.  EjTe  militates  against  the  principles  I  have 
laid  down  may  be  a  matter  of  doubt;  but  the  intention  of  the  parties 
is  or  is  assumed  to  be  the  governing  principle  of  all  the  late  determina- 
tions. 

Laweekce,  J.  The  plaintiff's  case  is  attempted  to  be  maintained 
on  the  supposed  intention  of  the  parties  and  on  authorities.  1st.  On 
the  intention  of  the  parties,  it  is  said  that  where  one  promises  to 
another  to  perform  a  certain  thing  in  consideration  of  several  matters 
to  be  performed  bj-  himself,  he  is  entitled  to  maintain  an  action  against 
that  other  for  non-performance  of  his  engagement,  if  he  himself  has 
performed  any  one  of  the  things  stipulated  by  him  to  be  done. 
Therefore,  that  in  this  instance  the  plaintiff,  who  has  covenanted  to 
put  the  defendant  in  possession  and  to  convey  the  premises  to  him  in 
consideration  of  a  certain  sum,  is  entitled  upon  performance  of  one  of 
those  things  to  maintain  his  action  for  the  consideration  money.  But 
it  is  clear  that  if  the  agreement  appears  to  be  that  the  whole  of  what 
the  plaintiff  engaged  for  was  to  be  done  before  the  money  was  to  be 
paid,  it  will  not  follow  that,  because  a  part  only  has  been  performed, 
he  can  recover  the  money,  and  leave  the  defendant  to  his  remed}'  upon 
the  agreement  for  the  Ijieach  of  the  other  part.  For  whether  one 
promise  be  the  consideration  of  another,  or  whether  the  performance 
and  not  the  mere  promise  be  the  consideration,  must  be  gathered  from, 
and  depends  entirely  upon,  the  words  and  nature  of  the  agreement. 
Now,  suppose  the  terms  of  the  agreement  had  been  that  the  plaintiff 
was  to  put  the  defendant  in  possession  of  and  to  convey  the  premises 
to  him  on  or  before  the  1st  of  August;  and  that  upon  the  defendant's 
being  put  in  possession  and  the  conve3'ance  made  to  him  he  was  to 
pay  the  purchase-monej'  on  or  before  that  day ;  there  could  be  no 
doubt  Ijut  that  the  conveyance  must  be  made  as  well  as  the  possession 
delivered  up  before  any  right  to  the  purchase-money  would  accrue. 
Whatever  the  form  of  the  words  may  be,  if  we  can  collect  from  the 
face  of  the  instrument  that  the  whole  was  to  be  performed  by  the 
plaintiff  before  the  monej'  was  to  be  paid,  nothing  short  of  the  per- 
formance of  the  whole  can  enable  him  to  sustain  this  action  for  the 
mone}'.  But  authorities  have  been  cited  to  show  that,  where  a  certain 
time  is  fixed  for  the  pa3"ment  of  monej'  in  consideration  of  certain  acts 
stipulated  to  be  done,  a  partial  performance  of  such  acts  is  sufficient 
to  found  an  action  for  the  money  :  but  the  cases  cited  do  not  warrant 
so  general  a  conclusion.  Part  execution  is  only  a  circumstance  from 
whence  the  intention  of  the  parties  is  to  be  collected ;  but  nothing  is 
to  be  inferred  from  it  in  favor  of  the  plaintiff  in  this  case  ;  for  though 
the  defendant  was  to  be  put  in  possession  in  June,  1796,  and  the  money 
was  to  be  paid  in  August,  1797,  j-et  as  that  also  was  the  time  fixed  for 
the  execution  of  the  conveyance,  it  is  plain  tliat  the  defendant  did  not 
intend  to  part  with  his  money  till  his  title  was  secure.     In  the  case  of 
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Boone  v.  Eyre,*  the  plaintiff  had  sold  to  the  defendant  an  estate  in 
Dominica,  with  the  negroes,  under  the  usual  covenants  for  a  good  title 
and  quiet  enjoj-ment  and  further  assurances,  in  consideration  of  a  sum 
in  gross  and  a  certain  annuity  for  lives,  which  the  defendant  covenanted 
to  paj^,  ' '  he  the  plaintiff  well  and  truly  performing  all  and  singular  the 
covenants,  clauses,  recitals,  and  agreements  in  the  said  indenture  of  sale 
contained  :  "  and  in  bar  to  an  action  of  covenant  for  the  arrears  of  the 
annuity,  besides  assigning  breaches  of  specific  and  partial  covenants, 
the  defendant  by  his  fourth  plea  pleaded  ' '  that  the  plaintiff  at  the  time 
of  making  the  said  indenture  had  not  in  himself  full  power,  true  title, 
and  good  and  lawful  authority  to  bargain,  sell,  and  release  the  said 
plantation,  and  negroes,  &c.,  in  manner  and  form  as  in  the  said  indenture 
mentioned."  The  Court  said  it  would  be  strange  if  such  a  defence  were 
to  be  allowed,  when  if  anj'  one  negro  on  the  plantation  were  proved  not 
to  have  been  the  property  of  the  plaintiff,  it  would  bar  his  action  for  the 
annuity.  The  judgment  of  the  Court  there  went  on  the  ground  that,  in 
the  form  the  breaches  were  assigned  the  plea  did  not  necessarily  go  to 
the  whole  of  the  consideration.  But  if  the  plea  had  been  that  the  plain- 
tiff had  no  title  at  all  to  the  plantation  itself,  I  do  not  know  that  it 
would  not  have  been  holden  sufficient.  So  in  Campbell  v.  Jones  the  de- 
fendant against  whom  the  action  was  maintained  had  the  whole  of  what 
was  to  be  conveyed  to  him  ;  and  the  substantial  part  of  the  considera- 
tion was  the  right  of  using  the  method  of  bleaching  described  in  the 
patent ;  though  in  addition  to  that  the  plaintiff  had  also  engaged  to  in- 
struct him  in  the  use  of  that  method ;  the  not  doing  of  which  might  be 
recompensed  in  damages.  That  instruction  might  consistently  with 
the  plaintiff's  covenant  as  well  be  given  after  as  before  the  time  speci- 
fied for  the  pa}Tnent  of  the  money,  and  therefore  it  was  not  necessary 
to  be  averred  in  an  action  to  recover  the  monej'.  Therefore,  neither 
upon  the  reason  of  the  thing  nor  the  authorities  is  the  plaintiff  entitled 
to  recover. 

Le  Blanc,  J.  This  case  falls  within  the  rule  first  laid  down  in  Kings- 
ton V.  Preston,  that  no  person  shall  call  upon  another  to  perform  his 
part  of  a  contract  until  he  himself  has  performed  aU  that  he  has  stipu- 
lated to  do  as  the  consideration  of  the  other's  promises.  This  rule,  I 
think,  applies  to  every  case  of  a  sale  of  property,  where  one  engages  to 
convey  on  a  certain  daj',  and  the  other  to  paj'  at  the  same  time  ;  and 
this,  whether  the  one  be  stated  in  terms  to  be  in  consideration  of  the 
other  or  not.  In  neither  case  will  the  Court  compel  one  party  to  per- 
form his  part  until  the  other  has  done  or  has  offered  to  do  his  own. 
This  is  the  case  of  a  covenant  for  the  sale  of  a  school-house,  where  the 
plaintiff  covenanted  to  convey  on  or  before  a  certain  daj',  and  the  de- 
fendant on  or  before  that  day  covenanted  to  pay  him.     The  payment 

^  This  was  cited  from  the  case  reported  in  1  H.  Black.  273,  note  a. ;  and  also  from 
a  MS.  note  which  is  referred  to  by  Lord  Kenyon  in  giving  judgment  in  Campbell  v. 
Jones,  6  T.  R.  573,  and  not  from  the  case  reported  by  Mr.  Justice  Blackstone,  2  voL 
1312. 
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therefore  is  the  consideration  for  the  convej'ance,  and  cannot  be  en- 
forced till  that  be  made,  or  at  least  offered  to  be  made,  by  the  plaintiff. 
But  an  attempt  has  been  made  to  bring  this  case  within  the  distinction 
taken  in  some  of  the  cases  ;  where  one  party  having  had  the  advantage 
of  all  the  material  part  of  the  agreement,  the  other  has  been  permitted 
to  sustain  his  action  for  the  consideration,  although  there  may  not  have 
been  a  literal  performance  of  other  parts.  Thus,  in  Boone  v.  Eyre,  the 
substantial  part  of  the  agreement  being  the  conveyance  of  the  property 
in  respect  of  which  the  annuity  was  to  be  paid,  the  Court  held  it  to  be 
no  answer  to  an  action  for  the  annuity  to  say  that  the  plaintiff  had  not  a 
good  title  in  some  of  the  negroes  which  were  upon  the  plantations,  be- 
cause all  the  material  part  of  the  covenant  had  been  performed,  and  the 
plaintiff  had  a  remed}'  upon  the  covenant  for  any  special  damage  sus- 
tained bj'  the  non-performance  of  the  rest.  So,  in  Campbell  v.  Jones, 
the  material  part  was  the  convej-ance  of  the  patent-right,  and,  that  being 
performed,  the  Court  held  that  the  giving  of  the  instruction  concerning 
the  proper  use  of  it,  which  might  be  given  at  any  time  afterwards,  need 
not  be  averred  in  order  to  sustain  the  action  for  the  recompense ;  but 
that  a  breach  of  that  part  of  the  agreement  might  be  compensated  in 
damages.  So  here  the  material  part  of  the  covenant  being  the  convey- 
ance, the  plaintiff  cannot  entitle  himself  to  the  money  until  he  has 
shown  that  everj^  thing  was  done  which  he  had  undertaken  to  perform 
on  his  part  as  the  consideration  of  that  payment. 

Judgment  for  the  defendant. 


WITHERS   V.  REYNOLDS. 

In  the  King's  Bench,  November  14,  1831. 

[Reported  in  2  Bai-neivall  ^  Adolphus,  882.] 

Assumpsit  for  not  delivering  straw  to  the  plaintiff  pursuant  to  agree- 
ment. At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Sittings  in  Mid- 
dlesex after  last  Hilary  Term,  the  agreement  proved  was  as  follows  :  — 

John  Reynolds  undertal^es  and  agrees  to  supply  Joseph  AVithers  with  wheat 
straw  of  good  quality  sufficient  for  his  use  as  a  stablekeeper,  and  delivered  on 
his  premises  as  above  (i.e.,  at  Long  Acre,  London),  till  the  24th  of  June, 
1830,  at  the  sum  of  thirty-three  shillings  per  load  of  thirty-six  trusses,  to  be 
delivered  at  the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  without 
damage.  And  the  said  J.  W.  hereby  agrees  to  pay  to  the  said  J.  R.  or  his 
order  the  sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so  deliv- 
ered on  his  premises  from  this  day  till  the  24th  of  June,  1830,  according  to 
the  terms  of  this  agreement. 

(Signed)  Joseph  Withers,  John  Reynolds. 
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The  straw  was  regularly  sent  in  from  the  20th  of  October,  1829, 
when  this  agreement  was  made,  till  the  end  of  January,  1830.  At  that 
time,  the  plaintiff  being  in  arrear  for  several  loads  of  straw,  the  defend- 
ant called  upon  him  for  the  amount,  and  he  thereupon  tendered  to  the 
defendant  11/.  lis.,  being  the  price  of  all  the  straw  delivered,  except 
the  last  load,  saying  that  he  should  alwaj's  keep  one  load  in  hand. 
The  defendant  objected  to  this,  but  was  at  length  obliged  to  take  the 
sum  offered ;  and  he  then  told  the  plaintiff  that  he  would  send  no  more 
straw  unless  it  was  paid  for  on  deliver}' ;  and  accordingly  no  more  was 
sent.  On  the  part  of  the  defendant  it  was  submitted  that  there  must 
be  a  nonsuit,  inasmuch  as  the  plaintiff,  on  his  own  showing,  had  not 
performed  his  own  partof  the  contract,  which  was,  in  effect,  to  pay  for 
each  load  on  delivery.  Lord  Tenterden,  C.  J.,  was  of  this  opinion, 
but  directed  a  verdict  for  the  plaintiff,  reserving  the  point.  A  rule  nisi 
was  afterwards  obtained  for  entering  a  nonsuit. 

Campbell  and  R.  V.  Richards  now  showed  cause.  Two  things  inde- 
pendent of  each  other  were  stipulated  bj'  this  contract  to  be  done  by 
the  respective  parties  ;  the  defendant  was  to  deliver  straw  ;  the  plaintiff 
to  pay  the  price.  No  time  of  payment  was  specified.  There  appears 
nothing  which  could  entitle  the  defendant  to  insist  on  receiving  his 
money  till  the  whole  quantity  of  straw  was  delivered.  Payment,  then, 
was  not  a  condition  of  the  defendant's  performance  of  his  contract. 
His  promise  was  given  in  consideration  that  the  plaintiff  promised  to 
pay,  not  in  consideration  of  performance.  If  the  plaintiff  was  bound 
to  pay  for  each  load  on  delivery,  still  it  does  not  follow  that  a  refusal 
to  pay  for  one  load  excused  the  defendant  from  scay  future  performance 
of  his  contract.  Weaver  v.  Sessions.^  And,  according  to  that  case, 
he  ought  at  least  to  have  shown  that  he  snbsequentl}'  made  a  tender  of 
executing  his  part  of  the  agreement,  which  the  plaintiff  rejected.  The 
defendant,  therefore,  upon  his  construction  of  the  agreement,  may  be 
entitled  to  bring  a  cross-action,  but  has  no  defence  to  this. 

Piatt,  contra.  The  onl}'  question  is  upon  the  construction  of  this 
agreement.  It  is  true,  no  time  of  payment  was  specified,  but,  in  the 
absence  of  any  express  stipulation,  the  monej'  would  be  payable  on 
demand  as  often  as  it  became  due  ;  and  here  the  words,  "  to  pay  thirty- 
three  shillings  per  load  for  each  load  so  delivered,"  intimate  that  the 
price  of  each  load  was  to  be  due  as  soon  as  it  was  dehvered.  (Here 
he  was  stopped  bj-  the  Court.) 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  There  is,  I  think,  no  doubt  that  bj-  the  terms  of 
this  agreement  the  plaintiff  was  to  pay  for  the  loads  of  straw  as  they 
were  delirered.  If  that  were  not  so,  the  defendant  would  have  been 
liable  to  the  inconvenience  of  giving  credit  for  an  indefinite  length  of 
time,  and,  in  case  of  non-paj'ment,  bringing  an  action  for  a  very  large 
sum  of  money,  which  does  not  appear  to  have  been  intended  by  the 

1  6  Taunt.  154. 
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contract.  Then  the  only  question  is,  whether,  upon  the  plaintiff's  say- 
ing "  I  will  not  pay  for  the  goods  on  dehvery  "  (for  that  was  the  effect 
of  his  communication  to  the  defendant) ,  it  was  incumbent  on  the 
defendant  to  go  on  supplying  straw :  and  he  clearly  was  not  obliged 
to  do  so. 

Parke,  J.  The  substange  of  the  agreement  was,  that  the  straw 
should  be  paid  for  on  dehvery.  The  defendant  clearly  did  not  contem- 
plate giving  credit.  When,  therefore,  the  plaintiff  said  that  he  would 
not  pay  on  delivery  (as  he  did  in  substance,  when  he  insisted  on  keeping 
one  load  in  hand) ,  the  defendant  was  not  obliged  to  go  on  supplying 
him. 

Taunton,  J.  The  contract  does  not  say  merely  that  so  much  straw 
shall  be  supplied  at  thirty-three  shillings  a  load,  but  it  adds  that  the 
plaintiff  shall  pay  that  sum  "for  each  load  of  straw  dehvered  on  his 
premises  "  from  the  date  of  the  agreement  till  the  24th  of  June,  1830. 
That  prima  facie  imports  that  each  load  was  to  be  paid  for  as  delivered. 

Patteson,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any  par- 
ticular load,  that  of  itself  might  not  have  been  an  excuse  to  the  defend- 
ant for  delivering  no  more  straw  ;  but  the  plaintiff  here  expressly  refuses 
to  pay  for  the  loads  as  delivered  ;  the  defendant,  therefore,  is  not  Uable 
for  ceasing  to  perform  his  part  of  the  contract.  Hale  absolute.^ 


ATKINSON   AND   Others   v.  SMITH. 

In  the  Exchequer,  November  8,  1845. 

[Repoiied  in  14  Meeson  ^  Welsby,  695.] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on  the 
2  2d  of  November,  1.S44,  it  was  agreed  between  the  plaintiffs  and  the 
defendant,  that  the  defendant  should  sell  to  the  plaintiffs,  and  the  plain- 
tiffs should  buy  of  the  defendant,  a  large  quantity,  to  wit,  twenty-four 
packs  of  noils,  to  be  delivered  by  the  defendant  to  the  plaintiffs  within 
a  reasonable  time,  and  to  be  paid  for  on  delivery  thereof;  and  thereupon, 
in  consideration  of  the  premises,  &c.,  and  that  the  plaintiffs  had  prom- 
Lsctl  to  defendant  to  accept  and  pay  for  the  same,  he  the  defendant 
promised  the  plaintiffs  to  deliver  the  said  noils  in  a  reasonable  time. 
Breach  :  that  although  the  defendant  delivered  to  the  plaintiffs  part  of 
the  said  noils,  yet  that  he  did  not  nor  would,  within  a  reasonable  time, 
deliver  the  residue  thereof.     Plea,  non  assumpsit. 

At  the  trial  before  Eolfe,  B.,  at  the  last  York  Assizes,  it  appeared 
that  in  November,  1844,  the  defendant's  agent  applied  to  the  plaintiffs 

1  Winchester  v.  Newton,  2  Allen,  492 ;  Stephenson  ;;.  Cady,  117  Mass.  6  :  Bloomer 
B.  Bernstein,  L.  R.  9  C.  P.  688,  accortf.  — Ed. 
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to  sell  to  the  dofendant  some  Cheviot  fleeces,  aud  at  the  same  time 
agreed  on  his  part  to  sell  to  the  plaintiffs  a  quantity  of  coarse  woollen 
cloths  called  "noils."  The  following  note  was  exchanged  between  the 
parties ;  — 

Bought  ol  Mi-'ssrs.  W.  F.  Atkinson  &  Co.  about  thirty  packs  of  Cheviot 
leeces,  ewes  and  hogs,  and  agreed  to  take  the  undermentioned  noils;  also 
agreed  to  draw  for  2501.  on  account  at  three  months. 
16  packs  No,  5  noils,  at  10|rf. 
8  packs  No.  i  noils,  at  12d. 

S.  &  W.  Smith. 
22d  Nov.,  1844.  P.  H.  Simpson. 

It  appeared  that  the  plaintiffs  supplied  to  the  defendant  a  part  only 
of  the  fleeces  agreed  for,  and  on  the  other  hand,  that  the  defendant  de- 
Kvered  to  the  plaintiffs  part  of  the  noils  ;  but,  on  their  rising  in  price, 
refused  to  deliver  the  remainder,  on  which  this  action  was  brought.  It 
was  contended  for  the  defendant,  under  the  circumstances,  that  the 
plaintiffs  could  not  recover,  for  that  they  were  bound,  the  whole  being 
one  contract,  to  have  averred  and  proved,  as  a  condition  precedent,  the 
delivery  or  tender  of  all  the  fleeces  to  the  defendant ;  and  the  learned 
judge  being  of  this  opinion  directed  a  nonsuit,  reserving  to  the  plain- 
tiffs leave  to  move  to  enter  a  verdict  for  25/. ,  if  the  Court  should  think 
that  the  agreements  of  the  parties  were  not  dependent  agreements. 

Baines  now  moved  accordingly.  The  only  question  in  this  case  is, 
whether  the  agreements  of  the  plaintiffs  to  sell  the  fleeces  and  to  take 
the  noils  are  dependent  or  independent  agreements.  If  thej-  are  inde- 
pendent, each  party  of  course  has  his  remedj'  against  the  other  for  the 
non-performance  of  either  of  them.  If  the  word  "take"  is  to  be 
construed  to  mean  "  take  in  part  payment"  for  the  fleeces,  the  ruling 
of  the  learned  judge  was  correct ;  but  it  would  rather  seem  to  mean 
"  take  by  way  of  purchase."  The  acts  and  conduct  of  the  parties  are 
to  be  looked  at  in  aid  of  the  construction  of  the  contract,  and  the  de- 
fendant's refusal  to  deliver  the  remainder  of  the  noils  because  the  mar- 
ket had  risen,  shows  that  he  considered  it  a  purchase  of  the  noils. 
[Alderson,  B.  Surely  it  is  all  one  contract.  The  one  sale  is  a  con- 
sideration for  the  other.  The  plaintiffs  should  have  declared  on  a  con- 
tact that,  in  consideration  that  they  would  sell  wool,  the  defendant 
^ould  deliver  noils  by  way  of  part-payment,  and  give  a  cheque  for 
260/.  for  the  residue.  Parke,  B.  The  plaintiffs  say,  "  We  will  sell  you 
wool  at  such  a  price,  provided  you  will  sell  us  noils  at  such  a  price." 
They  are  not  independent  contracts,  but  the  whole  is  one  entire  con- 
tract ;  and  if  the  plaintiffs  do  not  supply  the  fleeces,  the  defendant  is  not 
bound  to  supply  the  noils.  Even  if  the  word  "take"  means  to  take  by 
way  of  purchase,  the  result  is  the  same,  one  stipulation  being  dependent 
on  the  other.] 

Per  Curiam.  Hule  refused. 
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JOSEPH   GILES   V.   HENRY   GILES. 
In  the  Queen's  Bench,  May  29,  1846. 

[Reported  in  9  Queen's  Bench  Reports,  164.] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  21st 
September,  1842,  b}-  an  agreement  then  made,  by  defendant  of  the  first 
part,  piaintiff  of  the  second  part,  and  John  Giles  of  the  third  part, 
reciting  that  Henrj'  Giles,  the  elder  (deceased),  father  of  defendant 
and  plaintiff,  and  of  Ann  Giles,  wife  of  the  said  John  Giles,  made  his 
will,  dated  3d  June,  1839,  whereby,  after  giving  an  annuit3-  of  30/.  to 
plaintiff,  and  to  other  parties  two  other  annuities  and  a  legac}',  he 
devised  to  defendant  all  his  freehold  lands  in  Porthmeor,  and  all  his 
leasehold  lands  in  Rosemergee  and  Bojew3'an,  habendum,  the  freehold 
lands  to  defendant  in  fee,  and  the  leasehold  lands  to  defendant,  his 
executors,  &c.,  for  all  such  term,  &c.,  as  might  be  to  come  at  the  time 
of  testator's  death,  subject  as  to  the  freehold  lands  to  the  annuities 
and  legacy,  and  appointed  defendant  sole  executor  and  residuary  lega- 
tee and  devisee  ;  reciting  also  that  by  indenture,  dated  22d  March, 
1841,,  between  the  said  H.  Giles  the  elder  of  the  first  part,  defendant  of 
the  second  part,  and  Charles  Paynter  of  the  third  part,  H.  Giles  the 
elder  demised  to  Paynter,  his  executors,  &c.,  for  two  thousand  j'ears, 
the  aforesaid  lands  in  Porthmeor,  and  assigned  to  him,  his  executors, 
&c.,  the  said  leasehold  lands  in  Rosemergee  and  Bojewyan  for  the 
residue  of  the  terms  therein,  in  trust  to  pay  to  H.  Giles  the  elder  an 
annuit3',  and,  subject  thereto,  upon  trust  for  defendant,  his  executors, 
&c.  ;  and  reciting  further,  that  by  the  revocation  of  the  will  bj-  the 
indenture,  as  t(;uching  the  annuities  and  legacies  charged  on  the  lands, 
the  annuitants  and  legatee  were  left  whoUy  unprovided  for :  defendant, 
as  well  in  consideration  of  the  natural  love  and  affection  which  he  had 
and  bore  for  and  towards  his  brother  the  plaintiff,  the  other  annuitants, 
and  the  legatee,  and  also  for  divers  other  good  causes  and  considera- 
tions him  thereunto  moving,  did,  among  other  things,  thereby  agree  to 
permit  and  suffer  plaintiff  to  occupy  all  that  part  of  the  said  lands  and 
premises  in  Porthmeor  aforesaid  then  in  his  possession,  until  29th  Sep- 
tember, 1843,  he,  plaintiff',  pacing  therefor  on  the  last-mentioned  day 
to  delendant,  as  he  thereby  agreed  to  do,  the  sum  of  30/.  as  rent  for 
the  same,  and  then  to  deliver  up  the  same  premises  to  the  defendant, 
his  heirs  and  assigns,  in  good  tenantable  repair,  and  in  the  mean  time 
to  manage,  &c.,  the  premises  in  a  good  husband-like  manner,  &c.,  and 
also  to  permit  defendant  his  heirs  or  assigns,  to  enter,  &c.  (for  certain 
agricultural  purposes)  ;  "and,  upon  the  plaintiff,  his  heirs,  executors, 
and  administrators,  so  quitting  the  said  premises,  paying  the  said  rent, 
and  observing  the  other  stipulations  before  mentioned,  and  releasing 
the  defendant,  his  heirs  and  assigns,  from  all  claims  of  and  under  the 
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said  will ;  as  also,  releasing  and  quitting  claim  to  the  defendant,  hia 
heirs,  executors,  administrators,  and  assigns,  all  the  freehold  and  lease- 
hold lands  and  hereditaments  which  were  of  the  said  testator,  devised 
or  bequeathed,  given,  granted  or  demised,  convej^ed  or  assigned  by  or 
under  any  former  will  or  settlement  of  the  said  Henry  Giles,  deceased, 
and  which  the  plaintiff  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  agree  to  do ;  he  the  defendant,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  should  and  would  well  and  truly  pay  unto  the 
plaintiff  the  sum  of  200L  with  interest,"  at  Al.  10s.  per  cent,  to  be  cal- 
culated from  29th  September  then  instant;  "And  it  was  by  the  said 
agreement  further  agreed  between  the  parties  thereto,  that  all  deeds  or 
releases  to  be  required  by  the  defendant  from  any  or  either  of  the  other 
parties  in  pursuance  of  those  presents  should  be  prepared  by  the  attor- 
ney of  the  defendant,  his  heirs,  executors,  administrators,  or  assigns,  at 
his  or  their  own  expense."  (The  declaration  then  set  out  other  stipula- 
tions on  the  part  of  defendant,  not  material  to  the  decision  of  the 
Court.)  And  the  agreement  having  been  so  made,  afterwards,  to  wit, 
on,  &c.,  in  consideration  thereof,  and  that  plaintiff  at  the  request  of 
defendant  had  then  promised,  &c.,  averring  mutual  promises  of  per- 
formance. And  plaintiff  saith  that  he  hath  alwaj's  from  the  making, 
&c.,  in  all  things  on  his  part  performed  and  fulfilled  the  same;  and 
that  afterwards,  to  wit,  on  the  said  29th  September,  1843,  "he  the 
plaintiff  was  ready  and  willing  to  quit  and  dehver  up  the  said  premises 
to  the  defendant,  and  to  pay  the  said  rent ;  and  the  plaintiff  farther 
saith  that,  at  all  times  from  the  making  of  the  said  agreement,  he  the 
plaintiff  was  ready  and  willing  to  release  the  defendant,  his  heirs  and 
assigns,  from  all  claim  of  and  under  the  said  will  in  the  said  agree- 
ment mentioned ;  and  also,  to  release  and  quitclaim  to  the  defendant, 
his  heirs,  executors,  administrators,  and  assigns,  all  the  freehold  and 
leasehold  lands  and  hereditaments,  which  were  by  the  testator  afore- 
said devised  or  bequeathed,  given,  granted  or  demised,  conveyed  or 
assigned,  by  or  under  any  former  will  or  settlement  of  the  said  Henry 
•  Giles,  deceased,  aforesaid,  and  to  complete  and  fulfil  the  said  agree- 
ment;  and  although  the  said  29th  September,  1843,  did  elapse  a  long 
time  before  the  commencement  of  this  suit,  and  although  a  reasonable 
time  did  elapse  between  the  said  last-mentioned  daj'  and  the  commence- 
ment of  this  suit,  for  the  payment  of  the  said  sum  of  2001.  and  inter- 
est as  aforesaid,  according  to  the  said  agreement,  of  all  which,"  &c. 
(notice  to  defendant)  ;  "  and  although  no  release  was  prepared  by  the 
attorney  of  the  defendant,  on  or  before  the  said  last-mentioned  day, 
under  and  according  to  the  said  agreement,  yet  the  defendant,  not 
regarding  the  said  agreement  nor  his  said  promise,  hath  not  as  yet 
paid  the  said  sum  of  2001.  with  the  interest,"  &c.,  although  often 
requested. 

Plea  2.  That  plaintiff  was  not  ready  and  willing  to  quit  and  deliver 
up  the  said  premises,  so  in  the  possession  of  plaintiff,  as  in  the  said 
agreement  mentioned,  and  to  pay  the  said  rent,  in  manner  and  form, 
&c.  :  conclusion  to  the  country. 
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Demurrer,  assigning  for  causes  that  the  plea  is  a  traverse  of  an  im- 
material averment  in  the  declaration,  and  tends  to  raise  an  immaterial 
issue  ;  and  that  the  deUvery  of  possession  of  the  premises  mentioned 
in  the  agreement  was  an  independent  undertaking,  and  not  a  condition 
precedent  to  or  concurrent  with  the  payment  of  the  monej',  in  respect 
of  the  non-paj-ment  of  which  the  action  is  brought.  That  the.  payment 
of  the  rent  by  plaintiff  is  not  a  condition  precedent  to  or  concurrent 
with  the  pajment  of  the  said  money.  That  by  the  traverse  two  mat- 
ters quite  distinct  in  themselves  are  mixed  up  together,  namely,  the 
non-delivery  of  possession  of  the  premises  and  the  non-paj'ment  of  the 
rent ;  whereas  the  denial  of  readiness  and  wiUingness  ought  to  have 
been  pleaded  separatelj'  to  each.     That  the  plea  is  double. 

Joinder  in  demurrer. 

Plea  3  :  The  plaintiff  was  not  ready  and  willing  to  release  the  defend- 
ant, his  heirs,  &c.,  from  all  claim  of  and  under  the  will  in  the  agree- 
ment mentioned,  and  also  to  release  and  quitclaim  to  defendant,  his 
heirs,  &c.,  all  the  freehold  and  leasehold  lands,  &c.  (as  in  the  declara- 
tion) ,  and  to  complete  the  said  agreement,  in  manner  and  form,  &c. : 
conclusion  to  the  country. 

Demurrer,  assigning  for  cause  that  the  plea  is  a  traverse  of  an  imma- 
terial avei-ment  in  the  declaration,  and  tends  to  raise  an  immaterial 
issue  ;  that  the  undertaking  to  release  the  defendant,  his  heirs  and  as- 
signs, as  in  the  agreement  set  forth,  was  a  distinct  and  independent 
undertaking,  and  was  not  a  condition  precedent  to  or  concurrent  with 
the  payment  by  defendant  to  plaintiff  of  the  money.  That  it  was  de- 
fendant's duty  to  prepare  and  tender  such  release  ;  and  that  this  obliga- 
tion on  his  part  would  not  be  waived  or  discharged  by  the  mere  fact  that 
plaintiff  was  not  ready  or  willing  to  execute  it,  and  that,  consequently, 
the  averment  of  the  plaintiff's  readiness  and  wiUingness  (taken  joer  se) 
Is  wholly  immaterial  to  the  result  of  the  action. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term. 

Butt,  for  the  plaintiff.  The  pleas  tender  immaterial  issues.  The  alle-  ' 
gations  which  the  pleas  traverse  were  unnecessary,  because  they  relate 
not  to  conditions  precedent,  but  to  independent  stipulations.  The 
authorities  are  collected  in  note  (4)  to  Pordage  v.  Cole.^  It  is  there 
laid  down  (rule  3)  that,  "where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration  ;  "  and  Boone  v.  Eyre  ^ 
is  cited.  There  the  defendant's  covenant  was,  that  "  the  plaintiff  well 
and  trulj'  performing  all  and  every  thing  therein  contained  on  his  part 
to  be  performed,"  the  defendant  would  pay  an  annuity.     The  plaintiff, 

1  1  Wms.  Saund.  320  a,  6th  ed. 

2  In  K.  B.,  note  (a)  to  Duke  of  St.  Albans  v.  Shore,  1  H.  BI.  273 ;  and  see,  as  to 
B.  c,  e  r.  E.  673  (in  Campbell  v.  Jones) ;  also,  Boone  v.  Eyre,  in  C.  P.,  2  W.  Bl.  1312. 
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by  the  same  deed,  transferred  an  equity  of  redemption  in  an  estate,  with 
the  negroes  on  it,  in  consideration  of  500Z.  and  the  annuity ;  and  cov- 
enanted that  he  had  title  ;  and,  in  covenant  for  non-payment  of  the  an- 
nuity, it  was  held  no  plea  to  traverse  the  title.  So  here  there  are  several 
distinct  stipulations  on  the  part  of  the  plaintiff;  and  an  action  might 
have  been  maintained  for  the  breach  of  any  one,  even  before  the  time 
arrived  for  paj'ment  of  the  money  by  the  defendant.  Thus  the  plaintiff 
is  to  pay  30Z.  for  rent ;  he  is  also  to  manage  the  land  in  a  husband-like 
manner.  The  damages  might  be  assessed  independently  for  any  one 
breach  bj'  the  plaintiff.  Ritchie  v.  Atkinson,  Campbell  v.  Jones,  Car- 
penter V.  Creswell,  and  Dawson  v.  Dyer,  are  instances  of  applications 
of  the  same  rule.  In  the  sixth  edition  of  Saunders's  Reports  the  follow- 
ing remark  is  appended  to  the  note  already  cited  :  ' '  Where  the  consider- 
ation for  the  pa3-ment  of  money  is  entire  and  indivisible,  as  where  the 
benefit  expected  by  the  defendant  under  the  agreement  is  to  result  from 
the  enjoyment  of  every  part  of  the  consideration  jointly,  so  that  the 
money  paj-able  is  neither  apportioned  by  the  contract,  nor  capable  of 
being  apportioned  by  a  jmy,  no  action  is  maintainable,  if  any  part  of 
the  consideration  has  failed ;  for,  being  entire,  by  failing  partially  it 
fails  altogether.  For  this  Chanter  v.  Leese '  is  cited,  where  the  consider- 
ation was  manifestly  entire.  Stavers  v.  Curling  is  an  instance  in  which 
the  covenants  were  held  to  be  independent,  the  plaintiff's  covenants, 
insisted  on  by  the  defendants,  going  only  to  a  part  of  the  consideration  ; 
and  Ritchie  v.  Atkinson  was  relied  on. 

Montague  Smith,  contra.  The  stipulations  on  the  part  of  the  plain- 
tiff are  either  conditions  precedent  or  conditions  concurrent.  In  the 
former  case  the  declaration  is  bad  for  not  averring  that  the  plaintiff 
had  performed  the  conditions  :  an  averment  of  readiness  and  wiUing- 
ness  is  insufficient.  In  the  latter  case  the  averment  is  indeed  sufficient, 
but  it  is  still  material ;  and  therefore  the  traverses  in  the  two  pleas 
answer  the  complaint.  The  plaintiff  can  succeed  only  on  the  assump- 
tion that  the  stipulations  on  his  part  and  the  contract  of  the  defendant 
are  independent  of  each  other.  The  criterion  suggested  on  the  other 
side  is  correct,  but  when  applied  to  this  agreement  it  is  in  favor  of  the 
defendant.  The  agreement  is,  first,  that  the  plaintiff  shall  occupy  the 
land,  paying  rent,  delivering  up  in  good  repair,  and  cultivating  prop- 
erly ;  secondly,  that  the  defendant  will  pay  money  to  the  plaintiff,  on 
his  quitting,  paying  the  rent,  observing  the  stipulations,  and  releasing 
the  claims  on  the  defendant.  The  liability  of  the  defendant  is  in  ex- 
press terms  made  dependent  upon  the  performance  on  the  part  of  the 
plaintiff.  And  that  performance  is  the  only  consideration  for  the  pay- 
ment \)j  the  defendant,  which  otherwise  is  gratuitous.  The  case  does 
not  resemble  those  where  the  stipulations  are  held  to  be  independent 
because  the  consideration  is  the  covenanting  to  do  something,  not  the 
doing  it ;  such  as  Rose  v.  Poulton,^  where  this  distinction  is  particu- 

1  4  M.  &  W  295,  5  M.  &  W.  698.  2  2  B.  &  Ad.  822,  831. 
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larly  insisted  upon  bj'  Taunton,  J.  Nor  again,  are  cases  like  Carpenter 
V.  Creswell  applicable,  where  the  consideration  is  abstinence  for  an 
indefinite  time.  In  1  Chitt.  PI.  331  (7th  ed.) ,  it  is  said,  "  In  general  if 
the  agreement  be  that  one  party  shall  do  an  act,  and  that  for  the  doing 
thereof  the  other  shall  pay  a  sum  of  money,  the  doing  of  the  act  is  a 
condition  precedent  to  the  payment."  Glazebrook  v.  Woodrow  is 
a  strong  authority  for  the  defendant.  No  time  for  the  payment  bj'  the 
defendant  is  here  pointed  out  in  the  agreement,  except  the  performance 
of  the  stipulations  by  the  plaintiff.  Even  if  the  times  were  to  be  coin- 
cident, readhiess  should  be  shown,  as  in  Jones  v.  Barkley.  If  that 
averment  were  struck  out  no  breach  could  appear.  [Patteson,  J.  If 
the  defendant  had  sued  the  plaintiff  for  non-performance,  must  the 
declaration  have  averred  readiness  to  pay?]  It  should  seem  not;  but, 
supposing  that  it  must,  the  conditions  are  concurrent,  and  the  pleas 
here  answer  the  declaration.  According  to  Goodisson  v.  Nunn  and 
Chanter  v.  Leese,  the  performance  by  the  plaintiff  here  was  a  condition 
precedent. 

Butt,  in  repl}-.  The  argument  that  no  time  for  the  paj-ment  is  fixed 
by  the  agreement,  fails,  for  in  all  such  agreements  a  reasonable  time 
will  be  intended.  [Wightman,  J.  At  what  time  were  j-ou  bound  to 
release  ?]  Whenever  required.  The  right  to  insist  upon  each  of  the 
plaintiff's  stipulations  separate^  formed  the  whole  consideration  ;  and 
as  in  Hall  v.  Bainbridge '  the  result  is  that  the  conditions  were  inde- 
pendent. The  words  "upon  the  phiintitl'"  "so  quittnig,"  &c.,  are 
insisted  upon,  but  they  are  not  stronger  than  the  words  in  Boone  v. 
Ej're.  C'ltr.  adv.  cult. 

Patteson,  J.,  in  this  Term  (May  29th)  delivered  the  judgment  of  the 
Court. 

The  first  question  in  this  case  is,  whether  the  declaration  be  sufficient. 
It  is  objected  to  on  the  ground  that  the  plaintiff  has  only  averred  his 
readiness  and  willingness  to  cleli\'er  up  the  premises,  to  pa}-  the  rent, 
and  to  release  the  defendant ;  whereas  the  defendant  contends  that 
those  things  were  conditions  precedent  to  his  paj-ing  the  2001!.  under 
the  agreement,  and,  therefore,  that  the  plaintiff  ought  to  have  averred 
the  actual  perfonnance  of  those  things.  The  plaintiff,  on  the  other 
hand,  contends  that  those  things  to  be  done  b}'  him,  and  the  payment 
of  the  200/.  by  the  defendant,  were  independent  acts  altogether  ;  and  that 
his  averment  of  readiness  and  willingness  to  do  them  was  unnecessary 
and  not  traversable,  and  that  the  defendant,  in  tra^-ersing  them,  has 
tendered  immaterial  issues. 

We  think  that  the  plaintiff  is  clearly  wrong  in  his  view,  and  that 
these  acts  of  each  partj^  are  clearlj'  not  independent.  The  words  are, 
"upon"  the  plaintiff  doing  so  and  so,  the  defendant  promises  to  paj' 
200/.     The  time  for  paying  that  200/.  is  not  fixed  by  the  agreement 

1  5  Q.  B.  233. 
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itself,  and  cannot  be  fixed  otherwise  than  by  the  plaintiff  doing  the  acts  re- 
quired on  his  part.  The  eases  collected  in  note  (4)  to  Pordage  v.  Cole, 
were  cited  on  the  argument,  and  are  important ;  but  there  are  also  others 
cited  in  note  (3)  to  Peeters  v.  Opie,^  which  are  quite  as  important,  and 
more  strictly  applicable  to  the  present  case.  Upon  consideration  of  those 
cases,  and  of  the  intention  of  the  parties  to  the  agreement  in  this  case, 
as  shown  by  the  agreement  itself,  we  are  of  opinion  that  the  acts  to  be 
done  by  the  plaintiff  were  not  conditions  precedent,  not  independent, 
but  concurrent  with  those  to  be  done  by  the  defendant ;  and,  therefore, 
that  it  was  sufficient  for  the  plaintiff  to  aver  readiness  and  willingness 
to  do  them. 

But  it  was  also  necessary  for  him  to  make  that  averment.  It  follows 
that  the  averment  was  traversable  ;  and  therefore  the  plaintiff's  demur- 
rer to  the  pleas,  on  the  ground  that  they  tender  immaterial  issues, 
cannot  be  sustained,  except  indeed  as  to  the  third  plea  from  other 
reasons. 

But  the  plaintiff  objects  to  the  pleas  on  other  grounds. 

To  the  second,  that  it  is  multifarious,  inasmuch  as  it  puts  in  issue  two 
distinct  things,  the  plaintiff's  readiness  and  willingness  to  pay  the  rent, 
and  also  to  deliver  up  possession.'^  Now  the  plaintiff  was  bound  to  do 
both  acts.  The  issue  therefore  has  not  cast  upon  him  too  great  burden 
of  proof;  and  although  his  non-readiness  to  do  either  would  have  been 
an  answer  to  the  action,  j'et  it  does  not  necessarily  follow  that  the 
defendant  was  bound  to  traverse  them  separately.  The  principle  laid 
down  in  Stubbs  v.  Lainson,^  Drewe  v.  Lainson,^  and  Moore  v.  Boulcott,* 
is  that  a  traverse  is  too  large  where  it  casts  more  proof  on  the  other 
side  than  is  necessary  to  maintain  the  pleading  which  contains  the  alle- 
gation traversed.  That  is  not  so  here ;  and  therefore  we  think  the 
second  plea  is  not  objectionable  on  that  ground.  Judgment  must  there- 
fore be  given  for  the  defendant  on  that  plea. 

To  the  third  plea  the  plaintiff  objects  that,  as  it  appears  by  the 
agreement  set  out  in  the  declaration  that  the  release  to  be  given  to  the 
defendant  was  to  be  prepared  by  the  defendant's  attorney,  and  as  it  is 
averred  in  the  declaration  that  no  such  release  was  prepared,  the  plain- 
tiff's readiness  and  willingness  to  have  executed  the  release,  if  prepared, 
becomes  immaterial.  And  we  think  that  this  objection  must  prevail. 
If  no  release  was  prepared  by  the  defendant's  attorney,  the  plaintiff 
might  sue  the  defendant  for  the  money,  whether  he  was  ready  to  have 
executed  it  or  not.  Indeed,  if  none  were  prepared,  it  would  be  difficult 
for  the  plaintiff  to  prove  his  readiness  to  have  executed  ;  for  he  was  not 
bound  to  call  upon  the  defendant  to  prepare  a  release,  or  to  offer  to 
execute  one.     If,  on  the  other  hand,  a  release  was  prepared  by  the  de- 

1  2  Wms.  Saund.  352. 

2  This  ground,  though  specially  assigned  for  demurrer,  was  not  noticed  in  the 
argument. 

8  1  M.  &  W.  728.  <  11  A.  &  E.  629.  »  1  New  Ca.  323. 
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fendant,  he  should  have  pleaded  that  fact,  and  shown  a  refusal  by  the 
plaintiff  to  execute. 

Upon  the  demurrer  to  this  plea,  therefore,  we  think  the  issue  is  im- 
material, and  that  the  judgment  must  be  for  the  plaintiff. 

Judgment  for  defendant  07i  demurrer  to  the  second  plea;  for  plaintiff  on 
the  demurrer  to  the  third. 


MARSDEN  V.   MOORE  and   DAY. 
In  the  Exchequer,  Mat  2,  1859. 

[Reported  in  4  Hurhtone  ^  Norman,  500.] 

Declaration.  That  the  plaintiff  agreed  with  the  defendants  to  sell 
to  them  one-fourth  part  or  share  in  a  mining  sett,  situate  and  known 
by  the  name  of  Osom's  Hill,  for  the  sum  of  250^.  ;  and  the  defendants 
agreed  with  the  plaintiff  to  purchase  of  him  the  said  one-fourth  part  or 
share  in  the  said  mining  sett  at  the  price  aforesaid  ;  and  it  was  further 
agreed  that  the  plaintiff  and  defendants  should  form  a  companj',  with  a 
capital  of  20,000/.,  for  working  the  mining  sett,  &c.  ;  and  as  soon  as 
the  companj'  should  be  registered,  with  limited  liabilit}-,  the  defendants 
would  paj'  to  the  plaintiff  250Z.  Averment :  that  aU  conditions  prece- 
dent, matters  and  things,  requiring  to  have  been  performed  and  to  have 
happened  and  existed  to  entitle  the  plaintiff  to  the  performance  of  the 
defendants'  said  agreement,  and  to  maintain  this  action  for  the  non- 
performance thereof,  were  performed  and  did  happen  and  exist  before 
the  commencement  of  this  suit ;  j-et  the  defendants  did  not  pa}-  the  said 
sum  of  250/.  or  anj'  part  thereof. 

Second  plea,  by  defendant  Day  :  That  the  agreement  was  an  agree- 
ment in  writing  signed  by  the  defendants,  as  follows  :  "  Memorandum 
of  agreement  entered  into  between  W.  Marsden  of  the  first  part,  and 
Paul  Moore  and  Edward  Day  of  the  second  part.  W.  Marsden  has 
agreed  to  sell  to  Paul  Moore  and  Edward  Day  one-fourth  part  or  share 
in  a  mining  sett  situate  and  known  b}'  the  name  of  Osom's  Hill,  in  the 
parish  of  Grindon,  in  Staffordshire,  for  the  sum  of  250/.,  and  Paul 
Moore  and  Edward  Day  agree  to  purchase  at  that  price.  And  it  is 
further  agreed  between  the  parties  that  they  will  forthwith  form  a  com- 
pany under  the  Limited  Liability  Act,  with  a  capital  of  20,000/.,  for 
working  or  developing  the  said  mining  sett,  with  such  rules  and  regu- 
lations as  the  promoters  shall  afterwards  agree  and  determine  ;  and  as 
soon  as  the  company  is  registered,  with  limited  liability,  we,  P.  Moore 
and  E.  Day,  will  pay  to  W.  Marsden,  the  sum  of  250/.  as  hereinbefore 
stated."  Averment :  that  the  plaintiff  had  not  at  the  time  of  making 
the  agreement,  nor  had  he  at  any  time  afterwards,  nor  hath  he  now, 
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any  title  to  the  said  one-fourth  part  or  share  in  the  said  mining  sett  in 
the  declaration  mentioned,  nor  any  right  or  title  to  convey  the  same. 

Third  plea :  That  the  agreement  in  the  declaration  mentioned  was 
that  set  forth  in  the  second  plea ;  and  that,  according  to  the  agree- 
ment, the  plaintiff  ought,  before  being  entitled  to  call  on  the  defendants 
for  payment  of  the  sum  of  250Z.  or  anj'  part  thereof,  to  have  been  readj' 
and  willing  to  convey  the  said  one-fourth  part  or  share  in  the  mining 
sett.  But  the  plaintiff  never  has  been  at  anj^  time  ready  and  willing 
to  convey  the  same  to  the  defendants  according  to  the  said  agreement. 

Similar  pleas  were  pleaded  by  the  defendant  Moore. 

Demurrers  and  joinders. 

Karslake,  in  support  of  the  demurrers.  The  agreement  expressly 
stipulates  that  the  defendants  shall  pay  the  250L  at  a  certain  time,  viz., 
as  soon  as  the  companj-  is  registered.  [Beamwell,  B.  If  a  man 
agrees  to  buj'  an  estate  and  paj-  for  it  on  a  certain  day,  that  implies 
that  the  seller  is  to  convey  the  estate  at  the  same  time  to  the  pur- 
chaser.] Assuming  that  the  plaintiff  has  no  title,  still  he  may  be  in 
actual  possession.  The  plaintiff  has  gone  to  the  expense  of  register- 
ing the  company.  The  want  of  title  therefore  does  not  go  to  the 
whole  consideration.  The  defendants  would  have  a  right  of  action 
against  the  plaintiff  on  the  impUed  agreement  to  give  a  good  title. 
The  plaintiff  may  have  had  an  agreement  with  the  owners  of  the  land 
enforceable  by  a  court  of  equitj'.  In  Pordage  v.  Cole  it  was  held  that, 
if  it  be  agreed  between  A.  and  B.  that  B.  shall  pay  a  sum  of  money  for 
his  land,  &c.,  on  a  particular  daj',  these  words  amount  to  a  covenant 
by  A.  to  convey  the  land  ;  but  it  is  an  independent  covenant,  and  A. 
maj-  bring  an  action  for  the  monej'  before  anj'  conveyance  bj'  him  of 
the  land. 

Gray,  for  defendant  Day.  It  is  true  that  if  a  man  agrees  to  sell  an 
estate  for  10,000/.,  to  be  paid  on  the  10th  of  Maj^,  an  action  may  be 
brought  on  the  10th  of  Maj',  though  the  plaintiff  is  not  then  in  a  con- 
dition to  convej',  if  he  is  ready  to  convey  in  a  reasonable  time.  De 
Medina  v.  Norman.-'  But  upon  this  agreement  there  is  nothing  to  show 
that  the  party  purchasing  the  mining  sett  did  not  intend  to  have  the 
property  conveyed  to  him  on  payment  of  the  purchase-money ;  there- 
fore this  case  is  not  governed  by  Pordage  v.  Cole  and  Dicker  v. 
Jackson.  [Martin,  B.  Would  not  the  pleas  be  proved  if  the 
plaintiff  had  an  equitable  interest  and  there  was  a  trustee  ready  to 
convey?  Beamwell,  B.  Or  suppose  he  had  an  equity  of  redemption  ?] 
The  effect  of  the  pleas  is  that  the  plaintiff  has  not  any  title  or  any 
means  of  giving  one.  A  traverse  of  the  readiness  and  willingness  to 
convey  puts  in  issue  the  plaintiff's  abihty  to  do  so.  De  Medina  v. 
Norman."  As  to  the  first  plea,  the  plaintiff  must  answer  the  allegation 
in  the  plea  ;  and  if  he  has  not  a  title  he  must  shew  that  some  one  else 
has.     [Beamwell,  B.     Surely  that  is  not  so.     The  plaintiff  does  not 

1  9  M  &  W.  820.  2  9  M.  &  W.  820,  828. 
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bargain  for  his  own  title,  but  that  he  will  give  a  title  to  the  defendant.] 
In  Manby  v.  Cremouini  ^  a  day  was  named  for  the  paj'ment  of  money,  as 
in  the  present  case,  and  the  question  was  whether  there  was  an  absolute 
contract  to  pay  the  residue  of  the  purchase-money  on  such  day.  But 
the  Court  thought  that  the  defendant  was  not  bound  to  pay  the  money 
upon  that  day  unless  the  plaintiff  had  made  out  a  good  title  and  was 
readj-  to  execute  a  conve3'ance. 

Fields  for  defendant  Moore,  referred  to  Purvis  v.  Eayer,^  and  Beam- 
well,  B.,  to  Webb  v.  Austin.^ 

Karslake,  in  reply.  The  authority  of  the  case  of  Pordage  v.  Cole  is 
admitted.  Now  if,  instead  of  the  words  "as  soon  as  the  company  is 
formed,  with  hmited  liabilitj',''  the  words  had  been  "on  the  21st  of 
June,"  that  case  would  have  been  a  direct  authority.  The  words  as 
to  the  time  of  paj'ment  are  the  words  of  the  defendants.  The  time  and 
the  event  upon  which  the  money  is  to  be  paid,  viz.,  the  registration  of 
the  company,  were  fixed  bj'  the  defendants.  The  pleas  only  allege 
that  plaintiff  had  no  title,  and  that  he  was  not  willing  to  convey. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  pleas  are  good  and 
that  the  defendants  are  entitled  to  judgment.  The  question  is,  what 
did  the  parties  mean  by  the  agreement  declared  on,  whether  each  party 
is  entitled  to  insist  on  performance  by  the  other,  without  reference  to 
his  capacity  to  perform  his  own  part  of  the  agreement.  The  plea  sets 
out  an  agreement  by  which,  "as  soon  as  the  company  is  registered, 
with  limited  hability,"  the  defendants  agree  to  pay  to  the  plaintiff  the 
sum  of  250?.  "  as  thereinbefore  stated  ;  "  that  is,  as  the  purchase  of  a 
mining  sett.  I  do  not  think  that  the  reference  to  the  uncertain  period 
depending  upon  the  registration  of  the  company  brings  the  case  within 
the  rule  laid  down  in  Pordage  v.  Cole.  It  is  essential  to  a  contract  of 
buying  and  selling  that  one  shall  paj',  the  other  sell  or  convey.  On 
that  ground  this  case  is  distinguishable  from  Pordage  v.  Cole.  In  such 
cases  each  party  intends  that  the  other  shall  perform  his  part,  and  not 
to  rely  on  a  right  of  action.  Therefore,  in  the  present  case,  the  plain- 
tiffis  not  in  a  condition  to  maintain  the  action. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  that  the  law  is  cor- 
rectly laid  down  in  Pordage  v.  Cole.  In  order  to  see  the  meaning  of 
this  contract,  the  parts  of  it  should  be  separately  considered.  First, 
the  plaintiff  agrees  to  sell  to  the  defendant  a  share  in  a  mining  sett  for 
250Z.,  and  the  defendants  agree  to  purchase  at  that  price.  The  sale 
and  payment  of  the  money  are  to  be  contemporaneous  acts.  In 
the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  320  e,  it  is  said,  rule 
4,  "Where  the  mutual  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  and  performance  must  be 
averred;"  and  rule  5,  "Where  two  acts  are  to  be  done  at  the  same 
time,  neither  party  can  maintain  an  action  without  shewing  perform- 
ance of,  or  an  offer  to  perform  his  part."     This  particularly  applies  to 

1  6  Exch.  808.  2  9  Price,  488,  518.  »  7  Man.  &  G.  701. 
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the  case  of  sales,  where  the  common  understanding  is,  that  one  thing 
is  to  be  exchanged  for  another.  Then  as  to  the  other  part,  as  soon  as 
the  companj'  is  registered,  the  defendants  .agree  to  pay  the  sum  of  250Z. 
"  as  hereinbefore  stated."  That  does  not  convey  to  mj'  mind  that  the 
defendants  meant,  if  it  should  turn  out  that  the  plaintiff  had  no  title, 
to  take  their  chance  of  being  able  to  recover  back  the  250Z.  in  an  action 
for  money  had  and  received. 

Bramwell,  B.  I  am  of  the  same  opinion.  In  the  case  of  Pordage 
r.  Cole  the  Court  construed  the  agreement  as  if  it  appeared  on  the  face 
of  it  that  there  was  no  intention  that  the  conveyance  should  take 
place  on  the  day  appointed  for  pa;^^nent  of  the  money.  Assuming  that 
to  be  so,  the  case  is  rightlj-  decided ;  but  whether  I  should  have  so 
construed  the  agreement  is  another  matter.  Here  the  plaintiff  agrees 
to  sell,  the  defendants  agree  to  purchase  ;  there  is  a  clear  present  agree- 
ment for  a  future  sale  and  payment.  The  subsequent  part  of  the 
agreement  merely  postpones  the  time  for  performance ;  it  does  not 
alter  the  effect  of  the  prior  stipulation,  which  is,  that  the  monej'  is  to 
be  paid  upon  the  convej'ance.  The  sale  and  paj-ment  are  to  be  con- 
temporaneous. The  last  plea  is  clearly  good.  As  to  the  other  plea 
there  is  more  difficulty.  The  question  is,  whether  the  defendant  has 
sufficiently  negatived  the  existence  of  such  a  title  as  would  have 
enabled  the  plaintiff  to  convey  the  sett  to  the  defendants.  In  the  old 
days  I  think  we  should  have  said  it  was  good  in  substance  as  an  aver- 
ment that  there  was  no  title. 

Channel,  B.  I  entirely  agree  with  the  correctness  of  the  proposi- 
tions of  law  laid  down  in  Pordage  v.  Cole.  Whether  they  govern  the 
present  case  depends  upon  the  construction  of  the  agreement.  By  the 
first  part  of  the  agreement  the  payment  and  conveyance  are  to  be  con- 
current acts.  The  plaintiff  is  to  sell,  and  the  defendant  is  to  buy,  a 
mining  sett  at  a  price  specified.  Then  is  that  altered  by  the  subsequent 
part  of  the  agreement?  I  think  not.  The  true  construction  of  the 
whole  is,  that  the  conveyance  and  payment  are  to  be  concurrent  acts  ; 
but  a  pro\ision  is  made  as  to  the  time  at  which  the  concurrent  acts 
are  to  be  done.  The  pleas  are  good  traverses  of  that  which  is  alleged 
in  the  declaration.  Judgment  for  the  defendants. 


BANKAET   and  Another  v.  BO  WEES. 
In  the  Common  Pleas,  Mat  1,  1866. 

[Reported  in   Law  Reports,   1   Common  Pleas,  484.] 

The  first  count  of  the  declaration  stated,  that  by  an  agreement  dated 
the  31st  of  July,  1863,  and  made  between  the  defendant  of  the  one  part 
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and  the  plaintiffs  of  the  other  part,  it  was  agreed  that  the  defendant 
should  sell  to  the  plaintiffs,  and  that  the  plaintiffs  should  purchase  from 
the  defendant,  the  equity  of  redemption  of  and  in  certain  lands,  &c., 
known  as  the  Turnhurst  Hall  Estate,  in  Wolstanton,  in  the  county  of 
Stafford,  save  and  except  certain  closes  therein  described,  and  of  and 
in  all  the  mines,  beds,  and  veins  of  coal,  ironstone,  and  other  minerals 
within  and  under  the  same,  together  with  all  the  engines,  colliery  build- 
ings, and  plant,  then  being  upon  th-3  same  estate ;  and  that  paj'ment 
should  be  made  for  the  same  by  the  plaintiffs  on  the  terms  and  in  the 
manner  therein  mentioned  :  and  the  defendant  bj'  the  said  agreement, 
and  in  consideration  of  the  premises,  agreed  with  the  plaintiffs  that  the 
defendant  would  purchase  from  the  plaintiffs  all  coal  that  the  defendant 
might  require  from  time  to  time,  at  the  fair  market  rate.  Averment : 
that,  although  all  things  on  the  plaintiffs'  part  had  been  duly  performed 
and  fulfilled  according  to  the  terms  of  the  agreement,  necessary  to  enti- 
tle the  plaintiffs  to  sue  for  the  breach  thereinafter  mentioned,  and  al- 
though the  plaintiffs  were  and  still  continued,  and  alwaj-s  had  been  from 
the  making  of  the  said  agreement,  ready  and  willing  to  sell  and  supplj' 
to  the  defendant  such  coal  as  the  defendant  required,  at  the  fair  market 
rate,  according  to  the  terms  of  the  agreement  and  the  true  intent  and 
meaning  thereof.  Breach  :  that  the  defendant  did  not,  after  the  making 
of  the  agreement,  purchase  or  take  from  the  plaintiffs  all  coal  that  he 
required,  according  to  the  agreement,  or  more  than  a  very  small  and 
inconsiderable  quantity  of  the  coal  which  he  required,  and  a  much  less 
quantity  tliereof  than  was  liy  him  so  agreed  to  be  purchased  and  taken, 
and,  on  tlie  contrary,  he  took  large  quantities  of  coal  from  persons  other 
than  the  plaintiffs,  whereb}'  the  plaintiffs  lost  profits,  &c. 

Plea  :  that  the  agreement  in  the  first  count  mentioned  was  and  is  an 
agreement  in  writing,  in  the  words  and  figures  following,  that  is  to  say : 

'•  ilemorandum  of  agreement  made  this  31st  of  Jul}',  1863,  between 
G.  F.  Bowers,  of,  &c.,  china  manufacturer,  of  the  one  part,  and  F. 
Bankart,  of,  &c.,  and  II.  Baukart,  of,  &c.,  copper-smelters,  of  the  other 
part,  as  follows:  1.  The  said  G.  F.  Bowers  agrees  to  sell  to  the  said 
F.  Bankart  and  H.  Bankart,  and  the  said  F.  Bankart  and  H.  Bankart 
agree  to  purchase  from  him,  the  equity  of  redemption  in  all  the  mines, 
beds,  and  veins  of  coal,  ironstone,  and  other  minerals  within  and  under 
the  estate  called  the  Turnhurst  Hall  Estate,  situate,  &c,,  containing  in 
the  whole  110  a.  3  r.  27  p.,  or  thereabouts,  together  with  all  the  engines, 
colliery  buildings,  and  plant,  now  being  upon  the  said  estate,  which, 
together  with  the  surface  of  the  estate,  are  subject  to  a  mortgage  of 
1,750^.  to  Messrs.  C.  &  J.,  and  also  all  the  rights  and  interests  of  the 
said  G.  F.  Bowers,  under  a  contract  entered  into  by  him  on  the  9th  of 
March,  1S63,  with  T.  F.  H.,  for  the  granting  by  him  to  the  said  G.  F. 
Bowers,  for  the  term  of  fortj'-two  years,  from  the  31st  of  January,  1863, 
of  power  and  authority  to  use  a  certain  railway  or  tramwaj',  to  be  con- 
structed over  lands  of  the  said  T.  F.  H.,  at,  &c.  2.  The  consideration 
for  such  purchase  shall  be  the  paj'ment  by  the  said  F.  Bankart  and 
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H.  Bankart  tc  the  said  G.  F.  Bowers  of  2,000^.  in  manner  following : 
500?.  in  cash  on  the  execution  of  the  conveyance,  and  the  remainder  in 
bills  of  exchange  for  1,500?.,  and  interest  extending  over  nine  months 
from  the  execution  of  the  said  conveyance.  3.  The  said  G-.  F.  Bowers 
agrees  to  sell  to  the  said  F.  Bankart  and  H.  Bankart,  and  the  said  F. 
Bankart  and  H.  Bankart  agree  to  purchase  of  him,  the  equity  of  re- 
demption in  the  whole  of  the  said  Turnhurst  Hall  Estate,  the  mines  and 
minerals  in  and  under  which  are  hereby  contracted  for,  with  the  man- 
sion-house, called  Turnhurst  Hall,  and  the  other  buildings  thereon 
(except  the  field  called  Big  Brent,  containing  8  a.  3  r.  11  p.,  or  there- 
abouts, and  also  except  such  portion  of  the  field  called  Delph  Field  as 
is  marked  off  with  a  red  outline  on  a  certain  plan,  &c.,  for  house- 
building purposes  only.)  4.  The  consideration  for  said  purchase  of  the 
surface  of  the  said  estate,  mansion-house,  and  buildings  (except  as 
aforesaid),  shall  be  the  payment  Ijj'  the  said  F.  Bankart  and  H.  Bank- 
art  to  the  said  G.  F.  Bowers  of  the  sum  of  4,000/.  in  manner  following  : 
The  sum  of  2,000?.  in  cash  on  the  execution  of  the  conveyance,  and 
the  remainder  in  bills  of  exchange  for  2,000/.  and  interest  extending 
over  two  years  from  the  execution  of  the  conveyance.  5.  The  said  F. 
Bankart  and  H.  Bankart  shall  take  upon  themselves  all  the  engage- 
ments and  liabilities  of  the  said  G.  F.  Bowers,  under  the  said  agreement 
with  the  said  T.  F.  H.,  and  shall  protect  and  indemnify  the  said  G.  F. 
Bowers  from  and  against  all  such  engagements  and  liabilities.  6.  The 
said  F.  Bankart  and  H.  Bankart  shall  be  entitled  to  the  rent  of  the  sur- 
face of  the  Turnhurst  Hall  Estate,  as  from  the  24th  June,  1863.  7.  The 
said  G.  F.  Bowers  shall  purchase  from  the  said  F.  Bankart  and  H. 
Bankart  all  coal  that  he  may  from  time  to  time  require,  at  the  fair 
market  rate.  8.  The  said  G.  F.  Bowers  shall  deduce  a  good  title  to  all 
the  propertj'  comprised  in  this  agreement."  Averment :  that  it  was  not 
agreed  by  and  between  the  defendant  and  the  plaintifts  as  in  the  first 
count  mentioned,  save  and  except  as  in  and  bj'  the  said  written  agree- 
ment in  this  plea  jiarticularly  set  forth  as  aforesaid  ;  and  that  the  jjlain- 
tiffs  did  not  nor  would  purchase  from  the  defendant,  although  the 
defendant  was  read3-  and  willing  to  sell  to  the  plaintiffs,  the  said  equity 
of  redemption,  or  the  engines,  colliery  buildings,  or  plant  in  the  first 
count  mentioned,  on  the  terms  in  the  said  agreement  mentioned. 

Demurrer,  on  the  ground  that  the  comjdetion  of  the  purchase  was 
not  a  condition  precedent  to  the  performance  of  the  contract  declared 
on.     Joinder. 

Watkin  Williams,  in  support  of  the  demurrer,  contended  that  it  was 
not  a  con'  lition  precedent  to  the  defendant's  liabiUty  to  the  plaintiffs  for 
the  non-performance  of  the  contract  contained  in  the  seventh  clause  of 
the  agreement,  viz.,  that  he  would  purchase  from  them  all  the  coal  he 
might  from  time  to  time  require,  that  the  plaintifts  should  perform  the 
contract  on  their  part  contained  in  the  first  clause,  viz.,  purchase  and 
pay  for  the  estate  contracted  to  be  sold  to  them ;  but  that  the  two 
were  totally  distinct  and  independent  covenants,  giving  to  either  party 
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a  remedy  against  the  other  by  an  action  for  a  breach,  according  to  the 
rules  laid  down  in  the  notes  to  Pordage  v.  Cole.* 

T.  Jones,  in  support  o'  the  plea.  This  is  an  agreement  for  the  pur- 
chase of  an  estate  by  the  plaintiffs  from  the  defendant,  and  for  the 
purchase  of  coal  by  the  defendant  from  the  plaintiffs.  The  plaintiffs 
are  not  willing  to  take  the  estate,  but  seek  to  compel  the  defendant  to 
take  all  his  coal  from  them.  It  must  be  conceded  that  the  acceptance 
of  the  estate  is  not  a  condition  precedent,  but  it  is  a  condition  concur- 
lent,  and  the  plaintiffs  must  be  ready  and  willing  to  execute  the  con- 
tract on  their  part  before  thej'  can  call  upon  the  defendant  to  perform 
his  part  of  it.  The  reasonable  construction  of  the  contract  is,  that  the 
whole  is  to  date  from  the  conveyance  of  the  estate.  The  case  falls 
within  the  fifth  rule  given  in  the  notes  to  Pordage  u.  Cole:  "Where 
two  acts  are  to  be  done  at  the  same  time,  as  where  A.  covenants  to 
convey  an  estate  to  B.  on  such  a  daj%  and  in  consideration  thereof  B. 
covenants  to  pay  a  sum  of  money  on  the  same  day,  neither  can  main- 
tain an  action  without  showing  performance  of  or  an  offer  to  perform 
his  part,  though  it  is  not  certain  which  of  them  is  obliged  to  do  the 
first  act ;  and  this  particularly  applies  to  all  cases  of  sale."  As  to  the 
averment  of  readiness  and  willingness,  it  is  said  in  the  notes  to  Peeters 
V.  Opie :  ^  "The  nature  and  necessity  of  such  averments  was  much 
considered  in  a  late  case,  —  Rawson  v.  Johnson,  —  which  was  assump- 
sit for  the  non-deliverj'  of  100  qrs.  of  malt,  which  the  defendant  had 
undertaken  to  deliver  on  request  at  a  certain  price ;  and  the  plaintiff 
averred  that  although  afterwards,  to  wit,  on,  &c.,  he  requested  the  de- 
fendant to  deliver  him  the  100  qrs.  of  malt,  and  was  then  and  there 
readj'  and  willing  to  pay  the  said  defendant  for  the  same  according  to 
the  terms  of  the  said  sale,  and  although  he  was  then  and  there  readj'  and 
willing,  and  offered  to  accept  and  receive  the  said  100  qrs.  of  malt  from 
the  defendant,  yet  he  refused  to  deliver  them.  After  verdict  for  the 
l)laintiff,  it  was  moved  in  arrest  of  judgment  that  the  plaintiff  did  not 
aver  the  actual  tender  of  the  price  agreed  upon,  the  averment  of  a 
readiness  and  willingness  only  in  the  plaintiff  to  pay  not  being  suffi- 
cient. But  the  Court  overruled  the  objection,  and  held  the  averment 
of  the  plaintiff's  readhiess  and  willingness  to  paj'  for  the  malt  suflident ; 
that  under  that  averment  the  plaintiff  was  bound  to  prove  that  he  was 
prepared  to  pay  or  tendered  the  money,  if  the  defendant  had  been 
ready  to  receive  it  and  to  deliver  the  malt."  So  here,  to  effectuate  the 
intention  of  the  parties,  the  plaintiffs  should  have  been  ready  and  will- 
ing to  take  a  conveyance  of  the  estate  and  to  paj-  the  mone}'  on  the 
day  stipulated.  Again,  in  Blorton  v.  Lamb,  also  cited  in  the  notes  to 
Peeters  v.  Opie,  the  Court  held,  that  "where  two  concurrent  acts  are 
to  be  done,  the  party  who  sues  the  other  for  non-performance  must 
aver  that  he  has  performed,  or  was  ready  to  perform,  his  part  of  the 
contract." 

'  1  Wms.  Saund.  319 1.  2  2  Wms.  Saund.  352  a. 
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Williams,  in  replj-.  No  doubt,  if  the  two  covenants  or  contracts  be 
dependent  the  one  on  the  other,  neither  can  sue  the  other  for  a  breach 
without  showing  performance,  or  readiness  and  willingness  to  perform 
the  contract  on  his  part.  Here  the  covenants  are  totally  independent. 
The  defendant  bound  himself  to  take  the  coal  immediatelj'.  He  could 
not  delay  till  a  perfect  title  to  the  estate  had  been  made,  which  might 
take  a  considerable  time.  The  Court  cannot  speculate  upon  the  inten- 
tion of  the  parties.  They  can  onlj-  deal  with  the  agreement  as  they 
find  it.     Hale  v.  Eawson.^ 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  upon  this  demurrer 
should  be  for  the  defendant.  Where  there  is  a  contract  by  one  party 
to  seU  an  article,  and  by  the  other  party  to  pay  for  it,  no  time  being 
named,  it  would  be  a  strong  thing  to  say  that  the  buyer  shall  pay  the 
money  before  he  gets  the  consideration.  The  efl'ect  of  the  agreement 
set  out  in  the  plea  is,  that  the  plaintiffs  are  to  buy  the  mines  and  min- 
erals from  the  defendant,  and  the  defendant  is  to  take  all  the  coals  he 
may  require  from  the  plaintiffs.     These  clearly  are  concurrent  acts. 

Byles,  J.  The  effect  of  Mr.  Watkin  "Williams's  argument  is,  that 
the  defendant  must  keep  the  mines,  and  yet  is  bound  to  buy  his  coals 
of  the  plaintiffs. 

KEATBfG,  J.  We  must  look  to  the  whole  agreement  in  order  to 
ascertain  what  was  the  intention  of  the  parties.  We  should  obvi- 
ousl3-  be  frustrating  that,  if  we  were  to  jield  to  the  argument  of  Mr. 
Williams. 

Montague  Smcth,  J.,  concurred.  Judgment  for  the  defendant. 


EBENEZER  HUNT  v.  EDWARD   ST.  LOE  LIVERMORE. 
SuPKEME   Judicial   Court   of   Massachusetts,   April  Teem,    1828. 

[Reported  in  5  Pickering,  395.] 

Assumpsit  on  a  promissory  note  from  the  defendant  to  the  plaintiff, 
not  negotiable,  dated  February  26,  1823,  for  $1,400,  payable  on  de- 
mand. 

At  the  trial  before  Morton,  J.,  the  plaintiff  called  a  witness,  who  tes- 
tified that  on  the  2d  of  December,  1824,  the  plaintiff  demanded  of  the 
defendant  payment  of  the  note,  or  a  return  of  the  bond  hereafter  men- 
tioned ;  but  that  the  defendant  did  not  pay  the  note,  nor  return  the 
bond,  but  replied  that  what  is  written  is  written. 

The  defendant  then  gave  in  evidence  a  bond  from  the  plaintiff,  dated 
February  26,  1823,  conditioned  that  the  plaintiff,  upon  the  defendant's 

1  4  C.  B.  (n.  8.)  85. 
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paying  him  the  sum  of  $1,400,  should  make  and  execute  to  the  defend- 
ant a  good  and  valid  warranty  deed  of  certain  land  which  the  defendant 
had  agreed  to  purchase  of  the  plaintiff  for  the  sum  mentioned. 

The  defendant  also  produced  the  following  receipt,  signed  by  the 
plaintiff:  "  Februarj'  26,  1823.  Received  of  E.  S.  Livermore  a  note 
of  hand  for  Si, 400,  for  which  I  have  this  day  given  him  a  bond  for  a 
deed  of  a  certain  piece  of  land  :  but  provided  the  bargain  is  not  carried 
into  effect,  I  am  to  deliver  up  said  note  upon  said  Livermore's  deliver- 
ing up  said  bond." 

The  defendant  contended  that  the  plaintiff  was  not  entitled  to  his 
action  before  he  had  tendered  a  deed  of  the  estate  described  in  the 
bond,  and  that  the  defendant  now  had  a  right  to  rescind  the  contract 
referi-ed  to  in  the  bond  and  receipt,  and  to  return  the  bond  to  the  plain- 
tiff, which  he  offered  to  do  in  Court.  But  the  judge,  being  of  opinion 
that  these  facts  did  not  amount  to  a  defence  against  the  note,  directed 
the  defendant  to  be  called.  If  the  whole  Court  should  be  of  a  differ 
ent  opinion,  the  default  was  to  be  taken  off  and  the  plaintiff  to  become 
nonsuit. 

Livermore  and  Hoar,  for  the  defendant.  The  three  writings,  bearing 
the  same  date  and  relating  to  the  same  subject-matter,  are  to  be  con- 
sidered as  one  transaction,  and  they  show  a  promise  by  the  defendant 
to  pay,  provided  the  condition  of  the  bond  is  performed.  If  the  bar- 
gain was  not  carried  into  effect,  the  note  was  to  be  given  up.  The 
plaintiff  therefore  should  have  performed  his  part  of  the  contract,  or  at 
least  have  tendered  a  deed  of  the  land  as  a  condition  precedent  to 
bringing  an  action  on  the  note.  ColKns  v.  Gibbs,  2  Burr.  899  ;  Thorpe 
V.  Thorpe,  1  Ld.  Raym.  662  ;  s.  c.  1  Salk.  171  ;  Pordage  v.  Cole,  1 
Wms.  Saund.  320,  note  4. 

The  note  was  a  nudum  pactum.  Xo  consideration  was  given  for  it . 
and,  independent  of  that  objection,  it  is  not  recoverable,  for  when  the 
land  was  to  be  conveyed  the  monej'  was  to  be  paid  ;  so  that  whether  the 
bargain  for  the  land  should  be  carried  into  effect  or  rescinded,  the  note 
was  to  be  given  up.     It  was  in  fact  a  nulUty. 

Stearns,  contra.  It  is  manifest,  on  the  face  of  the  papers,  that  giving 
the  receipt  was  an  after  transaction.  The  paj-ment  of  the  consideration 
is  a  condition  precedent  to  giving  a  deed,  but  the  note  is  unqualified  in 
its  terms,  and  being  on  demand  might  have  been  sued  immediatelj'. 

But  if  the  several  writings  were  one  transaction,  thej^  do  not  consti- 
tute a  defence  against  the  note.  If  there  was  a  mutual  right  to  rescind, 
it  was  not  without  a  limitation  as  to  time,  and  nearlj'  two  3-ears  bad 
elapsed  before  pajmient  of  the  note  was  demanded ;  which  allowed  the 
defendant  more  than  a  reasonable  time  to  make  his  election.  Bothj''s 
case,  6  Co.  31  ;  Pothier  on  Obligations,  No.  205. 

The  opinion  of  the  Court  was  drawn  up  by 

Putnam,  J.  We  think  that  the  note,  the  receipt,  and  the  bond  should 
be  construed  as  if  thej-  were  parts  of  one  contract. 

The  plaintiff  on  his  part  agreed  to  convey  the  land  to  the  defendar' 
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when  he  should  pay  the  purchase-money,  and  the  defendant  agreed  to 
paj'  the  purchase-money  when  the  plaintiff  should  convey  the  land.  As 
no  time  for  the  conveyance  or  for  the  payment  is  mentioned,  the  law 
supplies  the  deficiency  by  providing  that  the  contract  should  be  ex- 
ecuted in  a  reasonable  time.  And  an  offer  to  do  what  the  contract 
required  of  either  partj-,  and  a  demand  and  refusal  of  the  other  to  do 
what  was  required  of  him,  would  entitle  the  party  so  offering  to  perform 
to  a  remedy  upon  the  contract.  It  is  clear  to  our  minds,  that  the  con- 
tract is  to  be  construed  as  containing  dependent  stipulations.  Neither 
party  intended  to  trust  to  the  personal  security  of  the  other.  If  Hunt 
had  in  a  reasonable  time  offered  to  give  a  good  deed  of  the  land,  and 
had  demanded  payment  of  the  money  mentioned  in  the  note,  and  Liver- 
more  had  refused  to  accept  the  deed  and  to  pay  according  to  his  en- 
gagement. Hunt  would  have  had  his  remedy  at  law  against  Livermore 
for  the  purchase-money.  On  the  other  hand,  if  Livermore  had  in  a 
reasonable  time  offered  to  pay  his  note,  and  had  demanded  a  deed,  and 
Hunt  had  refused  to  accept  the  money  and  to  give  the  deed  simultane- 
ously, Livermore  would  have  had  his  remedy  at  law  against  Hunt  for 
the  damages  sustained  by  his  not  conveying  the  land  according  to  his 
agreement. 

If  the  stipulation  contained  in  the  receipt  of  the  plaintiff  to  deliver 
up  the  note  upon  the  defendant's  delivering  up  the  bond,  "provided 
the  bargain  is  not  carried  into  effect,"  were  to  be  construed  to  give 
either  party  an  election  at  his  own  pleasure  to  annul  the  contract,  it  is 
evident  that  the  contract  could  never  be  carried  into  effect  against  him 
who  should  please  to  avoid  it.  It  would,  in  effect,  have  no  binding 
operation.  It  would  not  be  what  the  civil  law  defines,  "juris  vinculum 
quo  necessitate  adstringimur."  "  It  is  of  the  essence  of  all  agreements 
which  consist  of  promising  something,  that  they  should  produce  an  obli- 
gation in  the  party  making  the  promise  to  discharge  it ;  hence  it  follows 
that  nothing  can  be  more  contradictory  to  such  an  obligation  than  the 
entire  liberty  of  the  party  making  the  promise  to  perform  it  or  not  as 
he  may  please.''  Pothier  on  Oblig.  No.  47,  48.  The  case  at  bar  strongly 
illustrates  that  position.  If  it  were  that  either  party  had  the  entire  lib- 
erty of  vacating  it,  the  contract  would  be  void  for  want  of  obUgation. 
It  would  stand  thus :  Hunt  engages  to  convey  his  land  to  Livermore 
for  $1,400,  if  Hunt  shall  please  to  do  so;  and  Livermore  engages  to 
pay  $1,400  for  the  land,  if  he  shall  please  to  do  so.  We  cannot  sup- 
pose the  parties  intended  to  make  such  a  vain  bargain.  We  are  satis- 
fled  that  it  was  a  valid  contract,  containing  dependent  stipulations  to  be 
performed  by  each  before  he  could  compel  a  performance  by  the  other. 
It  follows,  therefore,  that  the  plaintiff  was  not  entitled  to  the  money  or 
price  of  the  land,  inasmuch  as  he  neglected  to  offer  to  convey  the  land 
by  a  proper  deed. 

We  are  all  of  opinion  that  the  default  should  be  taken  off,  and  that 
the  plaintiff  should  be  nonsuited.^ 

1  Smith  V.  B.  &  M.  Railroad,  6  Alien,  262,  accord.  — 'En. 
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OLIVER  KANE  et  ajl.  v.  JOHN"  HOOD. 
StTPREME  Judicial  Court  of  Massachusetts,  Octobeb  27,  1832 

[Reported  in  13  Pickering,  281.] 

Assumpsit,  brought  by  the  executors  of  John  Innis  Clark.  Trial 
before  Shaw,  C.  J. 

The  plaintiflFs  relj'  upon  an  unsealed  contract  made  by  Clark  and 
Hood,  dated  October  28,  1803,  by  which  "it  is  mutuallj'  agreed  that 
Hood  is  to  have  the  land,  &c.  (describing  certain  land  in  Somerset)  in 
consideration  of  which  the  said  Hood  is  to  pay  the  said  Clark  $700, 
$200  of  which  are  to  be  paid  in  ten  daj-s,  half  the  remainder  in  twelve 
months,  and  the  other  half  in  two  j'ears,  from  the  above  date,  with  the 
interest  annually  ;  and  the  deed  to  be  executed  at  the  completing  of  the 
last  papneut." 

The  two  first  instalments  had  been  paid  and  received  before  the  com- 
mencement of  this  action. 

The  plaintiffs  neither  allege  nor  prove  that  they  ever  made  or  ten- 
dered or  offered  any  deed  or  conveyance  of  the  land,  but  they  aver  that 
Clark,  in  his  lifetime,  and  they,  in  their  capacity  of  executors,  since  his 
decease,  have  alwaj's  been  ready  to  convey  the  land  to  Hood,  and  to 
execute  to  him  a  good  and  sufficient  deed  thereof,  upon  his  complying 
with  the  terms  of  the  contract  on  his  part,  and  that  they  are  here  in 
court  ready  to  execute  such  deed  upon  his  complying  with  those  terms. 

The  defendant  contends  that,  the  two  first  instalments  being  fully 
l)aid,  the  agreements  of  the  parties,  in  respect  to  the  last  instalment, 
are  mutuallj-  dependent  and  conditional,  and  neither  is  bound  to  per- 
form TN'ithout  a  tender  of  performance  on  the  other  side,  to  be  made  at 
the  same  time. 

On  the  contrarj',  the  plaintiffs  contend  that  the  promise  of  the  de- 
fendant is  independent,  and  that  he  was  bound  to  paj'  at  the  time  and 
conformablj'  to  the  terms  of  the  contract,  in  consideration  of  the  en- 
gagement of  Clark,  without  an}'  tender  of  performance  on  the  part  of 
the  plaintiffs. 

The  plaintiffs  became  nonsuit,  subject  to  the  opinion  of  the  Court 
on  the  above  question. 

Cobb,  for  the  plaintifi"s,  cited  Terry  y.  Duntz,  2  H.  Bl.  389  ;  1  Wins. 
Saund.  320,  note  4  ;  CTardiner  v.  Corson,  15  Mass.  500. 

ir.  Biiijties  and  Battelle,  for  the  defendant,  cited  Callonel  v.  Briggs, 
1  Salk.  112  ;  Thorpe  v.  Thorpe,  ibid.  171  ;  Jones  v.  Barkley,  2  Doug. 
684  ;  Goodisson  v.  Nunn,  4  T.  E.  761  ;  Glazebrook  v.  Woodrow,  8 
T.  R.  366  ;  PhiUips  v.  Fielding,  2  H.  Bl.  123  ;  Martin  v.  Smith,  6 
East,  555  ;  Johnson  v.  Reed,  9  Mass.  78  ;  Cunningham  v.  Morrell, 
10  Johns.    203 ;    Couch   v.    IngersoU,   2  Pick.   292 ;    Dana  v.   King, 


SECT,  in.]  KANE  V.   HOOD.  761 

ibid.  155  ;  Hunt  v.  Livermore,  6  Pick.  395  ;  Bean  v.  Atwater,  4  Conn.  3  ; 
Parker  v.  Parmele,  20  Johns.  130. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  Court.  This  is  a  contract 
not  under  seal,  but  the  same  rules  govern  the  construction  of  it  as 
those  applicable  to  cases  of  covenant.  The  only  question  which  would 
seem  to  be  presented  by  the  facts  is,  whether,  in  a  contract  between 
parties  relative  to  the  same  subject-matter,  some  stipulations  may  be 
mutual  and  independent,  and  others  dependent  and  mutually  condi- 
tional ;  aud  this  question  was  settled  in  the  case  of  Couch  v.  Ingersoll, 
2  Pick.  292.  Indeed,  the  point  in  question  constituted  distinctly  the 
ground  of  decision  in  that  ease,  because  the  plaintiff,  without  having 
tendered  performance  on  his  part,  recovered  on  a  breach  of  one  cove- 
nant because  it  was  independent,  and  failed  on  the  other,  because,  upon 
the  construction  put  upon  it  by  the  Court,  it  was  independent. 

In  the  present  case,  the  two  first  instalments  of  the  purchase-money 
were  to  be  paid  before  the  time  fixed  for  the  conveyance  of  the  land, 
and  therefore  it  is  very  clear  they  are  independent.  Had  a  suit  been 
brought  for  either  of  them,  no  tender,  ofi"er,  or  averment  of  readiness, 
would  have  been  necessary,  and  no  defence  could  have  been  made. 
The  obligation  of  the  defendant  to  pay  the  money  at  the  times  stipu- 
lated was  absolute  and  unconditional.  But  it  is  shown  by  the  facts, 
that  the  two  first  instalments  were  fully  paid ;  and  though  payment 
was  not  made  at  the  times  fixed,  j^et  it  was  afterwards  accepted,  and 
the  plaintiffs  affirmed  the  contract  by  suing  on  it.  Then  the  question 
is,  whether  the  payment  of  the  last  instalment  on  the  one  side,  and  the 
execution  and  tender  of  the  deed,  upon  paj'ment  being  made,  on  the 
other,  were  not  dependent  and  conditional ;  and  we  think  they  were. 
The  words  are,  "  and  the  other  half  in  two  j'ears,  with  interest  annually, 
and  the  deed  to  be  executed  at  the  completing  of  the  last  payment." 
Suppose  the  whole  had  been  payable  at  once,  instead  of  being  payable 
by  instalments,  and  the  stipulation  had  been  to  paj^  seven  hundred 
dollars  in  two  years,  the  deed  to  be  executed  at  the  paj^ment ;  upon 
this  statement  of  the  question,  is  there  a  doubt  that  the  agreements 
would  have  been  mutually  dependent  and  conditional?  I  think  not. 
The  intent  of  the  parties  is  to  govern.  And  what  difference  is  there, 
whether  the  final  payment  is  the  whole  or  part,  the  remainder  of  the 
purchase-money  having  been  paid  and  accepted?  Where  the  whole 
purchase-money  is  to  be  paid  at  once  and  the  deed  is  to  be  then  given, 
the  covenants  are  held  to  be  dependent,  because  it  is  unreasonable  to 
presume  that  the  purchaser  intended  to  pay  the  whole  consideration, 
without  having  the  equivalent  in  a  title  to  the  land  purchased.  The 
same  reason  applies  to  the  last  instalment.  An  obvious  reason  why 
the  first  and  second  instalments  should  be  paid  without  having  a  deed 
is,  that  the  vendor  was  to  withhold  the  title  as  a  security  for  the  pur- 
chase-monej',  and  the  vendee  was  content  to  rely  on  the  vendor's 
contract  for  his  future  title  ;  but  no  such  reason  applies  to  the  flnal 
and  complete  payment  of  the  purchase-money.    Whether,  therefore,  we 


762  DUNHAM   V.   PETTBB.  [CHAP.   m. 

consider  the  particular  language  of  the  contract,  or  the  general  intent 
of  the  parties,  we  think  these  parts  of  the  contract  were  mutually  de- 
pendent and  conditional,  and  the  plaintiffs  cannot  recover  without 
averring  performance  or  an  oflfer  to  perform  on  their  part. 

Plaintiff's  nonsuit. 


DUNHAM  AND   DIMON  v.  PETTEE  and   MANN. 
New  York  Couet  of  Appeals,  June  Term,  1853. 

[Reported  in  4  Selden,  508.] 

This  was  an  action  brought  in  the  Court  of  Common  Pleas  of  the 
city  of  New  York,  upon  a  contract  made  between  the  plaintiflFs  and  the 
defendants  in  the  following  form  :  — 

"  Sold  to  Messrs.  Pettee  &  Mann,  for  account  of  Messrs.  Dunham  & 
Dimon,  15-5  tons  (or  thereabout)  of  English  bar  iron,  as  per  specification 
of  the  same,  now  in  public  store  in  this  city,  at  $50  per  ton,  as  per  custom- 
house weigher's  return,  equal  to  six  months'  credit;  but  payment  for  said  iron 
is  to  be  made  as  follows,  to  wit,  §750  to  be  paid  now,  and  the  balance  is  to  be 
paid  within  sixty  days  from  this  date,  and  discount  is  to  be  made  on  the  bill 
at  the  rate  of  seven  per  cent  per  annum,  reckoning  the  time  from  the  date  of 
the  average  payment  of  the  bill  laitil  the  end  of  the  six  months  above  named. 
The  sellers  are  to  hold  a  policy  of  insm'ance  on  the  iron  until  the  \\hole  amount 
is  paid;  and  the  buyers  are  to  pay  the  insurance  and  all  storage  expenses  from 
and  after  this  date.  It  is  understood  that  the  irou  is  to  be  paid  for  on  delivery 
(within  the  sixty  days  aforesaid),  and  should  the  full  amount  not  be  paid 
within  the  sixty  days  aforesaid,  Messrs.  Dunham  &  Dimon  will  be  at  liberty 
to  sell  the  iron  to  other  parties  for  account  of  Messrs.  Pettee  &  Mann. 

"Nathan  Caswell,  Broker. 
"New  York,  12th  March,  1849." 

The  contract  was  set  out  in  the  complaint,  and  it  was  alleged  that 
the  defendants  paid  the  sum  of  |750  mentioned  in  it,  and  that  the 
plaintiffs  were  ready  and  willing  to  deliver  the  iron  to  the  defendants 
and  receive  the  balance  of  the  price  therefor,  and  in  all  respects  to 
comply  with  the  terms  of  the  contract  on  their  part,  and  that  they 
within  the  sixtj'  days  mentioned  in  the  contract  offered  and  tendered 
to  the  defendants  the  iron,  but  that  the  latter  were  not  ready  and  will- 
ing to  receive  it  and  pay  the  balance  of  the  price,  and  wholly  refused 
so  to  do.  The  defendants  answered  admitting  the  contract,  but  denied 
that  the  plaintiffs  were  ready  or  willing  to  comply  with  its  terms,  or 
that  they  offered  or  tendered  the  iron  to  the  defendants,  and  alleged  that 
the  defendants  were  ready  and  willing  to  receive  the  iron  and  to 
pay  for  it  on  delivery,  and  that  they  demanded  its  delivery  of  the 
plaintiffs,  but  that  they  were  not  able  to  deliver  it  and  refused  to 
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deliver  it.  The  plaintiflfs  replied  denying  the  allegations  in  relation  to 
their  refusal  to  deliver  the  iron. 

The  cause  was  tried  in  March,  1850.  It  was  proved  hj  the  plaintiffs 
that  at  the  time  the  contract  was  entered  into,  the  iron  was  stored  in 
the  United  States  bonded  warehouse,  where  it  remained  until  it  was 
delivered  to  D.  M.  Wilson  &  Co.,  in  October  or  November,  1849  ;  that 
after  the  23d  of  Maj-,  1849,  the  storage  upon  it  up  to  that  day  was  paid 
by  the  plaintiffs ;  that  the  storekeeper  requires  a  permit  from  the  cus- 
tom-house before  he  will  deliver  the  iron ;  that  he  always  dehvered 
goods  stored  without  requiring  payment  of  the  storage  where  he  knew 
and  had  confidence  in  the  parties ;  that  in  this  case  he  would  have 
delivered  the  iron,  and  he  ultimately  did  deliver  it  without  payment  of 
the  storage.  The  plaintiffs  also  proved  that  on  the  11th  of  May,  1849, 
their  clerk  went  to  the  defendants'  office  and  delivered  to  the  defendant 
Pettee  a  bill  of  the  iron.  Mr.  Pettee  told  him  they  wanted  the  custom- 
house permit  so  that  they  could  get  the  iron  ;  and  that  they  had  sold 
the  iron  to  D.  M.  Wilson  &  Co.,  and  wanted  to  deliver  it  and  get  their 
notes  in  order  out  of  their  proceeds  to  pay  the  plaintiffs.  The  clerk 
then  went  to  the  plaintiffs'  office  and  obtained  the  custom-house  permit 
and  returned  with  it  to  the  defendants'  office  at  25  minutes  before 
3  o'clock,  when  he  was  informed  that  Mr.  Pettee  was  not  in  and  would 
not  be  until  6  o'clock,  and  that  he  had  left  no  check  to  paj'  for  the  iron. 
The  clerk  handed  the  permit  to  the  defendants'  clerk,  but  did  not  leave 
it  with  him,  he  having  been  ordered  to  bring  it  back  if  he  did  not  get  a 
check  for  the  amount  of  the  bill.  It  was  also  shown  that  on  the  15th 
of  May,  1849,  it  was  agreed  between  the  plaintiffs  and  defendants  that 
the  plaintiffs  might  dispose  of  the  iron  to  D.  M.  Wilson  &  Co.,  upon  a 
sale  which  had  been  agreed  upon  between  the  latter  house  and  the 
defendants,  at  $41  per  ton,  payable  in  six  months,  and  without  prejudice 
to  the  claim  of  plaintiffs  for  the  difference  in  the  price  to  be  paid  by 
D.  M.  Wilson  &  Co.,  and  that  contracted  to  be  paid  by  the  defendants, 
or  to  the  defendants'  claim  for  a  restoration  of  the  advance  of  $750 
made  by  them.  The  plaintiffs  then  showed  the  weight  of  the  iron  and 
rested. 

The  defendants'  counsel  thereupon  moved  for  a  nonsuit  upon  the 
following  grounds  : 

1.  That  there  must  be  an  actual  dehvery  or  tender  of  the  iron  before 
the  plaintiffs  can  recover.  2.  That  a  symbolical  delivery  is  only  good 
where  the  vendee  accepts.  That  the  worst  construction  that  can  be  put 
upon  the  contract  between  the  parties  is,  that  payment  and  delivery  are 
simultaneous  acts.  3.  That  if  a  symbolical  delivery  is  good,  then  the 
plaintiffs  have  not  made  such  delivery  or  offer  to  deliver. 

The  motion  for  a  nonsuit  was  overruled,  and  the  defendants'  counsel 
excepted. 

The  defendants'  counsel  then  called  Caswell,  the  broker  who  made 
the  sale.  He  testified  that  on  the  8th  of  May,  at  the  request  of  the 
defendants,  he  made  sale  of  the  iron  to  D.  M.  Wilson  &  Co.,  at  $41 
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per  ton  payable  in  six  montlis  ;  that  at  ttie  defendants'  request,  on  the 
9th  of  Ma}-  he  told  one  of  the  plaintiffs  that  he  was  requested  by  Mr. 
Pettee  to  say  that  the  defendants  were  ready  to  take  the  iron  and  wished 
it  delivered,  to  which  he  replied,  "  Ver}-  well,  he  would  attend  to  it." 
The  defendants  then  proved  that  on  the  11th  of  Maj',  between  12  and 
1  o'clock,  the}-  sent  their  clerk  to  the  plaintiffs'  office  to  get  the  permit, 
so  that  they  might  obtain  the  iron,  and  that  one  of  the  plaintiffs  told 
him  that  the  plaintiff  Dimon  was  gone  to  the  custom-house  for  it,  but 
that  the}-  would  not  deliver  it  until  the  money  was  paid,  but  that  the 
clerk  had  no  money  to  offer  or  tender. 

The  testimon}-  being  closed,  the  defendants'  counsel  requested  the 
Court  to  charge  the  jury  as  follows  : 

1 .  The  contract  taken  together  shows  that  the  sixty  clays  prescribed 
therein  were  given  for  the  benefit  of  the  buyers,  and  it  cannot  be  so 
construed  as  to  make  payment  for  the  iron  a  condition  precedent  to 
delivery.  It  ciinnot  be  construed  more  unfavorably  for  the  buyers  than 
to  make  the  payment  and  delivery  concurrent  acts. 

2.  The  defendants  have  all  of  the  sixty  days  within  which  to  take  the 
iron,  and  the  plaintiffs  should  be  ready  to  deliver  at  all  times  within  the 
sixty  days. 

3.  There  was  a  sufficient  demand  by  the  defendants  within  the  sixty 
daj-s  to  put  the  plaintiffs  in  default. 

4.  The  rights  of  the  parties  were  thereby  determined,  and  the  acts  on 
the  part  of  the  plaintiffs  in  presenting  the  bill  were  nugatory. 

5.  The  plaintiffs  by  their  acts  of  the  11th  of  ]May  did  not  put  the 
defendants  in  default.  There  was  no  tender  or  offer  by  the  plaintiffs  to 
invest  the  defendants  with  the  possession  of  the  iron,  or  the  right  to  its 
immediate  possession. 

6.  The  plaintiffs  were  bound  to  show  that  they  did  offer  and  tender 
the  iron  within  the  time  specified  in  the  contract. 

The  Court  declined  so  to  charge,  and,  in  charging  the  jnr}^,  commented 
upon  the  various  rules  of  law  in  relation  to  the  performance  of  contracts 
of  sale,  and  the  rights  of  vendors  and  vendees,  and  instructed  them 
that  the  principal  question  for  them  to  decide  was,  "  Have  the  defend- 
ants on  their  part  during  the  sixty  days  demanded  the  iron,  and,  in 
readiness  to  pay  on  their  part,  demanded  the  deli\'ery  •  that  going 
through  the  form  of  a  demand  without  the  ability  or  intention  to  pay 
could  not  put  the  plaintiffs  in  default :  that  if,  under  such  directions,  they 
should  find  for  the  plaintiffs,  they  would  gi\-e  them  the  difference 
between  what  they  had  received  on  the  sale  to  D.  M.  Wilson  &  Co.  and 
the  contract  price,  with  the  expenses."  The  defendants  seasonably 
excepted  to  the  charge  and  the  omission  to  charge  as  requested.  The 
jury  found  a  verdict  for  the  plaintiffs  for  $753.38,  and  judgment  was 
entered  thereon. 

The  defendants  appealed  to  this  court. 

W.  Hill,  Jr.,  for  appellants. 

A.  Taher,  for  respondents. 
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RuGGLES,  C.  J.  Under  the  contract  of  sale,  the  delivery  of  the  iron 
and  the  paj'ment  of  the  money  were  things  to  be  done  at  one  and  the 
same  time.  The  plaintiffs  were  not  bound  to  deliver  the  iron  unless  the 
defendants  at  the  same  time  paid  the  money ;  and  the  defendants  were 
not  bound  to  pay  the  price  unless  the  plaintiffs  at  the  same  time  de- 
livered the  thing  sold,  or  were  ready  to  deliver  it.  The  obligations  to 
deliver  on  the  one  part  and  to  pay  on  the  other  were  mutual  and  de- 
pendent. If  the  buj'er  in  a  case  of  this  sort  fails  to  paj'  or  offer  to  pay 
within  the  time  specified  for  mutual  performance,  the  seller  is  discharged 
from  liability  to  answer  in  damages  for  not  delivering  the  thing  sold. 
But  it  does  not  follow  that  the  seller  in  such  a  case  is  entitled  from  the 
mere  default  of  the  buyer  to  recover  the  purchase-money.  To  entitle 
the  seller  to  recover  the  price,  he  must  show  not  only  that  the  purchaser 
failed  to  pay,  but  that  he  himself  was  readj^  and  offej'ed  to  deliver  the 
goods.     12  Johns.  209,  Porter  v.  Rose  ;  20  id.  130. 

The  issue  between  the  parties  was  framed  upon  a  correct  view  of  the 
legal  question  between  them.  The  plaintiffs  averred  that  they  were 
ready  and  willing  and  offered  to  deliver  the  iron  within  the  time  speci- 
fied in  the  contract ;  and  this  averment  was  denied  by  the  defendants 
in  their  answer :  and  this  was  the  question  which  ought  to  have  been 
put  to  the  jurj".  Instead  of  that,  the  judge  charged  the  jurj'  that  the 
principal  question  for  them  to  decide  was,  "Have  the  defendants  on 
their  part  during  the  sixty  daj-s  demanded  the  iron,  and,  in  readiness  to 
pay  on  their  part,  offered  to  pay  the  money  on  delivery."  If  this  had 
been  an  action  by  the  purchaser  against  the  seller  for  the  non- 
delivery of  the  goods,  the  charge  would  have  been  right,  because  the 
purchaser  is  bound,  on  a  contract  of  this  kind,  to  show  a  readiness  and 
an  offer  to  perform  before  he  can  require  the  seller  to  deliver.  Which- 
ever party  seeks  to  enforce  the  contract  against  the  other  must  show 
perfoimance  or  tender  of  performance.  Until  that  be  shown  he  is  him- 
self in  default^  The  plaintiffs  in  this  case  are  seeking  to  enforce  the 
contract,  and  the  judge  should  have  told  the  jury  that,  to  entitle  them 
to  recover,  thej-  were  bound  to  show  an  offer  of  performance,  whether 
the  defendants  were  ready  or  not.  But  the  case  was  put  to  the  jury 
on  the  question  whether  the  defendants  had  offered  to  paj' ;  and  if  they 
had  not,  the  jury  were  instructed  in  effect  to  find  for  the  plaintiff, 
whether  he  had  offered  to  deliver  or  not ;  thus  making  the  payment  by 
the  defendant  a  duty  precedent  to  the  delivery,  when  in  truth  it  was 
concurrent  merely,  and  allowing  the  plaintiff  to  recover  in  a  case  in 
which  neither  party  had  shown  a  readiness  and  offer  of  performance. 
In  this  the  judge  charged  erroneously,  and  on  this  ground  the  judgment 
below  must  be  reversed  and  a  new  trial  ordered. 

This  is  not  done  without  some  reluctance,  because,  if  the  case  had 
been  properly  left  to  the  jury  on  the  question  whether  the  plaintiffs  were 
ready  and  offered  to  perform  on  their  part,  we  think  the  jury  might  well 
have  found  in  their  favor. 

The  plaintiffs  sent  to  the  defendants'  office  the  bill  for  the  iron,  and 
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the  custom-house  permit  authorizing  the  delivery  of  the  iron  to  Dun- 
ham &  Dimon.  It  is  said  that  this  permit  should  have  been  indorsed 
by  the  plaintiflTs  :  in  other  words,  that  there  should  have  been  an  order 
by  Dunham  &  Dimon  on  the  storekeeper  for  the  delivery  of  the  iron  to 
the  defendants.  But  the  permit  was  not  objected  to  on  that  ground. 
If  it  had  been,  the  indorsement  or  order  could  have  been  immediately 
made  or  obtained.  And  without  it,  the  offer  seems  to  have  been  suffi- 
cient, because  payment  by  the  defendants  would  have  given  them  a 
title  to  the  goods  ;  and  the  contract  of  which  the  purchaser  must  be 
supposed  to  have  the  counterpart,  together  with  the  clerk's  receipt  for 
the  money  on  the  bill,  and  the  unindorsed  permit,  would  have  entitled 
the  defendants  to  the  iron  from  the  public  storekeeper.  These  papers 
were  equivalent  to  an  order  on  the  storekeeper  for  the  delivery  of  the 
iron.  But  the  bargain  was  in  fact  broken  off  because  the  defendants 
refused  to  pay  the  money  on  the  delivery  of  the  goods,  and  not  because 
the  custom-house  peirmit  was  unindorsed.  Pettee,  one  of  the  defend- 
ants, told  the  plaintiffs'  clerk  that  he  wanted  the  iron  to  dehver  to 
Wilson  &  Co.,  so  that  the  defendants  might  raise  the  money  by  means 
of  the  no'.es  which  AVilson  &  Co.  were  to  give  for  it.  The  plaintiffs 
were  excused  from  doing  more  than  was  actuallj'  done  towards  per- 
formance on  their  part  by  the  virtual  refusal  of  Pettee  to  pay  until  he 
could  raise  the  monej-  on  the  notes  he  expected  to  get  from  Wilson  & 
Co.  ;  and  by  what  ivas  said  bj'  defendants'  clerk  after  Pettee  had  gone, 
namely,  that  Pettee  had  left  no  check,  and  that  it  was  useless  to  wait 
until  he  returned.  It  was  shown  that  the  storekeeper  would  have  deliv- 
ered the  iron  without  payment  of  the  storage  due  previous  to  the  date  of 
the  contract.  It  was  not  necessary  to  bring  the  iron  to  the  defend- 
ants' office  and  tender  it  there.  The  offer  to  dehver  seems  to  have  been 
made  in  good  faith,  and  to  have  been  a  substantial  compliance  with  the 
duty  under  the  contract. 

But  the  defendants  are  entitled  to  have  this  question  submitted  to  a 
jury,  to  be  determined  according  to  such  evidence  as  may  be  produced 
on  another  trial. 

Gardiner,  Jewett,  Joknson,  and  Taggart,  JJ.,  concurred  with  the 
chief  judge. 

Morse  and  Willard,  JJ.,  dissented,  and  were  for  the  affirmance  of 
the  judgment. 

Mason,  J. ,  did  not  hear  the  argument. 

Judgment  reversed  and  a  new  trial  ordered.^ 

1  See  also  Lester  v.  Jewett,  1  Kern.  453 ;  Wheeler  v.  Garcia,  40  N.  Y.  584,  588- 
591,  per  Daniels,  J.  —  Ed. 
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BEECHER  V.  CONRADT. 
New  York  Court  of  Appeals,  September  Term,  1855. 

[Eepmied  in  3  Keman,  108.] 

Action  commenced  in  the  Supreme  Court,  in  1851,  to  recover  the 
amount  agreed  to  be  paid  by  the  defendant  in  and  by  the  contract  here- 
inafter mentioned.  The  complaint  alleged  the  making  of  the  contract ; 
that  it  had  been  duly  transferred  to  the  plaintiff;  that  the  party  of  the 
first  part  to  the  contract  and  the  plaintiff  had  always  fulfilled  and  kept 
all  things  therein  contained  on  their  part  to  be  performed ;  that  the 
defendant  had  neglected  to  pay  the  amount  agreed  to  be  paid  by  him ; 
and  that  the  whole  amount  of  the  principal  and  interest  named  in  the 
contract  was  due  and  unpaid,  and  judgment  for  this  amount  was  de- 
manded. The  answer  put  all  the  allegations  of  the  complaint  in  issue. 
The  cause  was  tried  at  the  Oneida  Countj'  Circuit,  held  by  Mr.  Justice 
Grridley.  The  plaintiff  read  in  evidence  the  contract  mentioned  in  the 
complaint.  It  was  dated  the  third  day  of  January,  1839,  and  executed 
by  Abraham  Varick,  as  surviving  executor  of  the  will  of  one  Walker, 
deceased,  as  party  of  the  first  part,  and  b3'  the  defendant  as  party  of  the 
second  part.  By  the  terms  of  this  contract  the  party  of  the  first  part, 
in  consideration  of  one  cent  to  him  paid,  and  ' '  upon  the  express 
condition  that  the  party  of  the  second  part  shall  and  do  well  and 
faithfully  perform  the  covenants  hereinafter  mentioned,  and  to  be  per- 
foiTned  on  his  part,"  covenanted  for  himself  and  his  assigns  to 
execute  and  deliver  to  the  party  of  the  second  part  a  deed  of 
conveyance  in  fee,  containing  covenants  of  warrantj'  against  the 
acts  of  the  grantor,  of  and  for  a  parcel  of  land  which  was  de- 
scribed in  the  contract ;  and  the  defendant,  the  partj-  of  the  second 
part,  covenanted  to  pay  to  the  party  of  the  first  part  or  his  assigns 
"  the  sum  of  three  hundred  and  ninety-six  dollars  in  five  equal  annua] 
payments,  with  interest  annually  on  all  sums  unpaid."  The  plaintiff 
further  proved  that  the  land  mentioned  in  the  contract  was  conveyed 
and  the  contract  assigned  to  him  in  December,  1850,  and  rested. 
Thereupon  the  counsel  for  the  defendant  moved  the  court  to  nonsuit 
the  plaintiff,  on  the  ground,  among  others,  that  inasmuch  as  the  action 
was  brought  to  recover  the  whole  amount  of  the  purchase-money  after 
the  same  had  become  due  by  the  contract,  the  plaintiff  could  not 
recover  without  proving  that  he  tendered  a  conveyance  of  the  land,  or 
offered  to  convey  the  same  to  the  defendant  before  the  commencement 
of  the  action.  The  Court  overruled  the  objection,  refused  to  nonsuit 
the  plaintiff,  and  decided  that  he  was  entitled  to  recover  the  amount  of 
the  purchase-money  mentioned  in  the  contract.  The  counsel  for  the 
defendant  excepted.     The  judgment  rendered  at  the  circuit  was  af- 
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firmed  by  the  Supreme  Court  at  a  General  Term,  held  in  the  Fifth  Dis- 
trict.    The  defendant  appealed  to  this  court. 

Samuel  Beardsky,  for  the  appellant. 

Charles  A.  Mann,  for  the  respondent. 

Gakdixee,  C.  J.  The  plaintiff  has  neither  aveiTed  nor  was  there 
proof  of  anj'  other  breach  of  the  contract  upon  the  part  of  the  defend- 
ant, except  the  non-payment  of  the  purchase-monej'.  The  plaintiff 
had  a  right  to  sue  for  each  instalment  as  they  severally  became  pay- 
able ;  but  this  right  he  has  waived,  and  now  seeks  to  recover  the  whole 
purchase-monej'  in  this  action,  without  an  averment  or  proof  of  a 
tender  of  a  convej'ance  or  a  readiness  or  willingness  to  convey.  It  is 
not  denied  bj'  the  court  below  that,  if  the  several  pajTnents  had  been 
made  as  they  fell  due,  and  the  suit  had  been  commenced  for  the  last 
instalment  alone,  the  plaintiff  must  have  made  such  an  averment  and 
sustained  it  by  proof,  if  questioned  ;  the  point  is  too  plain  to  admit 
of  discussion.  It  is,  however,  said  that  a  right  of  action  accrued  as 
the  instalments  became  paj'able,  which  the  non-performance  of  the 
plaintiff  would  not  discharge.  This  doctrine  assumes  a  right,  upon  the 
part  of  the  plaintiff,  to  divide  his  cause  of  action  into  as  many  suits  as 
there  were  instalments.  The  first  answer  to  this  suggestion  is,  that 
the  consideration  for  the  convej'ance  hj  the  vendor  was  an  entire  sum, 
to  be  paid  by  instalments ;  that  the  whole  was  due  at  the  commence- 
ment of  the  action,  and  the  plaintiff  has  sued  for  the  whole  purchase- 
money  without  attempting  to  distinguish,  in  his  complaint  or  evidence, 
between  the  different  instalments.  The  second  answer  is,  that  the 
plaintiff  having  elected  to  wait  until  the  fifth  and  last  instalment 
became  due,  and  upon  the  payment  of  which,  as  this  case  stands,  the 
defendant  would  be  entitled  to  a  deed,  cannot  now  sustain  his  action 
for  either  instalment  without  proof  of  performance  or  readiness  to 
perform  on  his  part.  The  covenants,  as  to  the  four  first  instalments, 
were  originally  independent ;  but  the  plaintiff,  by  his  omission  to  insist 
upon  a  strict  performance  by  the  defendant,  has  lost  the  right  to  bring 
more  than  one  suit  for  the  money  which  formed  the  consideration  for 
his  conveyance.  The  defendant,  by  a  tender  of  the  whole,  which  he 
has  now  a  right  to  pay,  would  be  entitled  to  his  deed.  The  plaintiff 
on  the  other  hand  must  establish  his  right  to  the  consideration  as  an 
entirety,  or  he  cannot  recover  any  thing.  K  he  recovered  in  this  action 
but  150,  the  judgment  would  be  a  complete  bar  to  any  further  claim  for 
the  purchase-money,  and  when  that  judgment  was  paid  the  defendant 
would  be  entitled  to  his  deed. 

The  defendant  could  not  protect  himself  against  an  action  by  an  offer 
to  pay  the  first,  or  all  of  the  four  first  instalments  ;  as  the  considera- 
tion was  entire,  and  all  due,  the  plaintiff  could  insist  upon  the  whole. 
And  yet,  if  because  the  covenants  were  originally  independent  they 
must  alwaj's  continue  so,  the  defendant  must  have  the  right  to  dis- 
charge by  payments  what  the  plaintiff  could  enforce  by  action. 

The  truth  is,  the  parties  by  lapse  of  time  are  in  the  same  situation 
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as  though  the  purchase-money  was  all  payable  at  one  time.  The 
defendant  has  lost  his  right  to  pay  the  instalments  separately,  and  the 
plaintiff  his  right  to  enforce  collection  by  separate  suits.  There  is  but 
a  single  cause  of  action,  one  and  indivisible.  The  defendant,  if  he 
would  obtain  his  deed,  must  pay  all,  and  the  plaintiff,  if  he  would  re- 
cover, must  show  such  a  performance  on  his  part  as  would  entitle  him 
to  all  the  unpaid  consideration.  The  condition  attaches  to  the  whole 
debt  and  every  part  of  it.  The  judgment  of  the  Supreme  Court  should 
be  reversed,  and  a  new  trial  ordered.' 
.Denio,  Johnson,  Marvin,  and  Dean,  JJ.,  concurred. 

Crippen,  J.  (dissenting) .  The  first  and  fifth  grounds  on  which  the 
motion  for  a  nonsuit  was  asked  maj-  properly  be  resolved  into  one,  and 
considered  together,  as  they  both  present  the  same  identical  question. 
If  the  plaintiff  was  bound  to  prove  the  tender  of  a  deed,  or  an  offer 
to  give  such  a  deed  to  the  defendant  as  the  contract  called  for,  prior  to 
bringing  his  action  to  recover  the  purchase-money,  then  he  failed  to 
maintain  the  action,  and  the  Court  in  that  event  erred  in  refusing  the 
nonsuit.  In  order  to  determine  this  question,  it  will  be  necessary  to 
refer  with  care  to  the  terms  of  the  agreement  between  Varick,  the  trus- 
tee, and  the  defendant.  By  this  contract  Varick  agreed  to  convey  lot 
No.  3,  in  Walker's  patent,  on  the  condition  of  a  full  and  faithful  per- 
formance of  all  the  covenants  contained  in  the  contract  to  be  performed 
by  the  defendant.  On  the  part  of  the  defendant,  the  first  covenant 
made  by  him  was  that  he  would  pay  the  trustee,  Mr.  Varick,  his  heirs 
or  assigns,  the  just  and  full  sum  of  $396  in  five  equal  annual  payments, 
with  interest  annually  on  all  sums  unpaid.  The  contract  bears  date  on 
the  third  day  of  Januarj^  1839  ;  consequently,  the  last  annual  payment 
became  due  on  the  third  day  of  January,  1844.  This  covenant  of  the 
defendant  is  not  made  to  depend  on  any  contingency  or  act  of  the  other 
party,  or  on  any  condition  to  be  found  in  the  contract.  When,  then,  let 
us  inquire,  did  the  defendant  become  entitled  to  the  deed  of  said  prem- 
ises? The  parties,  by  the  plain  language  of  the  contract,  have  said  that 
the  defendant  shall  be  entitled  to  such  deed  on  the  express  condition 
that  he  shall  pay  the  sum  of  $396  in  five  equal  annual  payments,  from 
the  third  day  of  January,  1839,  with  annual  interest.  It  is  not  easy  to 
mistake  the  meaning  of  parties,  when  they  use  language  so  plain  and 
emphatic  in  making  their  contracts. 

The  defendant  most  clearly  was  not  entitled  to  a  deed  when  the  first, 
second,  third,  or  fourth  instalments  became  due,  even  if  they  had  been 
punctually  paid  b}-  him.  So,  also,  in  relation  to  the  last  instalment, 
the  time  for  its  payment  was  fixed  by  the  agreement ;  when  the  time 
arrived  the  money  became  due  and  paj'able  from  the  defendant.  No 
act  was  agreed  to  be  performed  on  the  part  of  the  trustee  or  the  plain- 
tiff, as  assignee  of  the  contract,  in  order  to  entitle  him  to  the  money 

1  See  Bean  v.  Atwater,  4  Conn.  3;  Hill  v.  Grigsby,  35  Oal.  656.  — Ed. 
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due  on  the  last  payment.  The  premises  were  to  be  conveyed  on  the 
express  condition  of  the  payment  of  the  whole  amount  of  the  pur- 
chase-money. 

No  act  whatever  was  agreed  to  be  done  by  the  trustee  to  entitle  him 
to  the  money  ;  or,  in  other  words,  the  defendant  agreed  that  he  had  no 
right  to  call  for  a  convej^ance,  except  upon  the  express  condition  that 
he  paid  the  whole  amount  of  the  purchase-money.  The  case  is  clearly 
distinguishable  from  that  of  Grant  o.  Johnson,  1  Selden,  247.  In  that 
case  the  contract  did  not  require  the  defendant  to  pay  the  whole  amount 
of  the  purchase-monc'}'  before  obtaining  a  deed.  He  was  entitled,  by 
the  terms  of  the  agreement,  to  receive  both  the  possession  of  the  prem- 
ises and  a  deed  thereof  before  he  could  be  called  upon  for  the  payment 
of  the  instalment  in  controversy  in  that  action.  Not  so  in  the  case  at 
bar  ;  and  in  this  particular  the  cases  are  manifestly  and  clearly  differ- 
ent. The  defendant  in  this  action  had  no  right  to  ask  for  a  deed,  ex- 
cept upon  the  express  condition  that  he  first  paid  the  full  amount  of  the 
purchase-money.  I  have  not  been  able  to  find  any  adjudged  case  con- 
flicting with  the  plaintiff's  right  to  recover  in  this  action  the  amount  due 
upon  the  contract. 

The  judgment  should  be  affirmed. 

Hand,  J.  (dissenting).  I  am  of  the  opinion  that  the  covenants  to 
pay  the  purcha'ie-money  and  to  convey  the  land  are  independent.  The 
defendant  agreed  to  pay  the  purchase-money,  and  at  certain  specified 
times  ;  and  the  vendor  agreed  to  convey  "  upon  the  express  condition'' 
that  he  did  so.  No  suit  was  commenced  until  all  of  the  purchase- 
money  Ijucame  due.  But  that  circumstance  did  not  make  the  cove- 
nants dependent  which  before  were  independent.  Where  the  last 
payment  and  the  conveyance  are  to  be  simultaneous  acts,  and  the  prior 
paj'ments  have  not  lieen  made,  in  a  suit  for  the  purchase-money,  a  per- 
formance or  an  offer  to  perform  is  necessary.  Johnson  i'.  Wygant,  11 
Wend.  4.S  ;  Grant  v.  Johnson,  1  Sold.  247.  But  that  is  not  this  case 
as  I  understand  this  contract.  The  paj-ment  of  all  the  purchase-money 
was  a  condition  precedent  to  the  right  of  the  defendant  to  demand  a 
conveyance.  Having  covenanted  absolutely  to  pay  certain  sums  at  the 
expiration  of  certain  fixed  periods,  and  the  vendor  having  promised  a 
deed  on  condition  that  the  payments  were  made,  the  clear  intention  of 
the  parties  must  have  been  that  payment  of  all  the  money  should  pre- 
cede the  conveyance.  There  was  no  dutji^  for  the  vendor  to  perform 
until  the  vendee  had  performed  all  the  covenants  on  his  part.  By  in- 
serting the  word  "  condition  "  or  "  sub  conditione,"  a  condition  is  created. 
10  Co.  42  a  ,•  2  Bac.  Abr.,  "  Condition,"  (A.)  ;  Piatt  on  Covenants,  72. 
"Upon  condition"  is  an  expression  from  which  a  condition  precedent 
usually  arises.  (Piatt  on  Covenants,  supra.)  The  agreement  here  was 
not  merelj'  to  convey  "upon "  payment  being  made,  but  "  upon  the  ex- 
press condition "  that  the  vendee  should  perform ;  while  the  covenant 
to  pay  is  without  condition.     And  besides,  the  meaning  of  the  words 
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"upon  condition"  has  been  settled  by  construction,  which  should  not 
be  disturbed. 
For  this  reason  I  think  the  judgment  should  be  aflSrmed. 

Judgment  reversed. 


SECTION  IV. 

Conditions   Subsequent.^ 

ELLIOTT  V.  BLAKE. 

In  the  King's  Bench,  Michaelmas  Term,  1662. 

[Reported  in  1  Levim,  88.] 

Covenant,  and  declares  that  the  defendant  covenanted  to  deliver  to 
him  1,600  measures  of  saltpetre  before  such  a  day,  and  that  he  had  not 
done  it ;  the  defendant  demands  oyer  of  the  deed,  wherein  the  covenant 
■was  as  aforesaid,  provided  that  if  any  mischance  happen  by  fire  or 
water  to  disable  him,  that  he  should  be  excused ;  and  pleads  that  he 
was  disabled  by  accident  of  fire  ;  issue  thereupon  and  verdict  for  the 
plaintiflF.  And  it  was  moved  in  arrest  of  judgment,  that  there  was  a 
variance  between  the  deed  on  which  he  declared  and  that  produced  in 
Court ;  for  the  one  is  absolute  and  the  other  conditional.  But  judgment 
was  given  for  the  plaintiff,  for  he  need  not  declare  on  more  of  the  deed 
than  the  covenant,  and  it  is  on  the  defendant's  part  to  show  the  proviso, 
which  goes  by  waj'  of  defeasance  of  the  covenants. 

1  "  Resolutory  conditions  are  those  which  are  added,  not  to  suspend  the  obligation 
until  their  accomplishment,  hut  to  make  it  cease  when  they  are  accomplished.  An 
obligation  contracted  under  a  resolutory  condition,  then,  is  perfect  from  the  instant 
of  the  contract,  and  the  creditor  may  demand  the  payment  of  it.  But  if,  before  it 
is  acquitted,  or  the  debtor  is  put  en  demeure,  the  condition  upon  which  it  was  agreed 
that  it  should  be  defeated  is  accomplished,  the  obligation  will  cease. 

"  This  difference  between  resolutory  conditions  and  the  suspensive  conditions 
spoken  of  in  the  preceding  article  may  be  illustrated  by  the  following  example : 
You  lend  Peter,  by  my  orders,  the  sum  of  1,000Z.,  and  I  engage  to  return  it  if  such  a 
ship,  on  which  he  holds  a  bottomry  interest,  arrives  safe.  This  is  a  suspensive  con- 
dition, and  I  am  not  your  debtor  until  the  condition  is  accomplished  by  the  arrival  of 
the  vessel ;  but  if  I  engage  for  Peter  until  the  arrival  of  the  vessel,  that  is  to  say, 
upon  condition  that  my  obligation  shall  only  continue  until  the  arrival  of  the  vessel, 
the  condition  in  this  case  is  only  a  resolutory  condition,  which  does  not  prevent  my 
engagement  from  being  perfect  immediately  upon  its  being  contracted,  and  conse- 
quently you  may  immediately  demand  the  payment  of  the  money.  All  the  effect  of 
this  condition  is,  that  if  the  vessel  arrives  before  I  have  discharged,  or  been  called 
upon  to  discharge  my  obligation,  the  accomplishment  of  the  condition  puts  an  end  to 
it."     Pothier,  TraiM des  Obligations,  No.  224,  Evans's  translation.  —  Ed. 
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CAGE  V.  ACTON. 
In  the  King's  Bench,  Hn,ART  Term,  1700. 

[Reported  in  1  Lord  Raymond,  515.] 

The  plaintiff  brought  an  action  of  debt  for  rent  against  the  defend- 
ant as  administratrix  to  her  husband,  and  he  declared  upon  a  demise 
made  to  the  intestate  rendering  rent,  and  for  rent  arrear  in  the  life  of 
the  intestate  this  action  was  brought,  &c.  The  defendant  pleads  that 
the  intestate  in  his  lifetime,  in  consideration  of  a  marriage  to  be  sol- 
emnized between  the  said  intestate  and  the  defendant,  became  bound 
to  the  defendant  in  a  bond  of  2,000/.  solvendis  to  the  defendant  cum  ad 
inde  requisitus  esset,  upon  condition  that  if  the  defendant  should  sur- 
vive the  intestate,  if  then  the  intestate  should  leave  to  the  defendant 
1,000/.,  or  if  his  heirs,  executors,  or  administrators  should  pay  to  the 
defendant  1,000/.  within,  &c.,  after  the  death  of  the  intestate,  that  then 
the  bond  should  be  void ;  and  then  the  defendant  avers  that  the  mar- 
riage afterwards  took  effect ;  she  avers  also  the  death  of  the  intestate, 
and  that  he  had  not  left  her  1,000/.,  nor  had  his  heirs  paid  it  to  her; 
and  then  she  shows,  that  she  herself  took  out  letters  of  administration 
of  the  goods,  &c.,  of  the  intestate,  and  that  assets  to  the  value  of  250/. 
came  to  her  hands,  which  she  retains  in  part  of  satisfaction  of  the  money 
due  .by  this  bond  ;  and  that  she  hath  not  assets  tdtra,  &c.  The  plaintiff 
demurs.  This  case  was  argued  several  times  at  the  bar  by  Sir.  Con- 
yers  and  Mr.  Serjt.  Levinz  for  the  plaintiff,  and  by  Mr.  Qarthe.w  and 
Mr.  Northey  for  the  defendant.  And  now  the  judges  pronounced  their 
opinions  in  solemn  arguments.  And  two  questions  were  made  in  this 
case  :  1 .  If  debt  for  rent  was  not  of  a  higher  nature  than  debt  due  upon 
bond ;  for  if  it  were,  then  this  plea  could  not  be  good ;  because  the 
administratrix  cannot  retain  the  assets  for  the  debt  due  bj'  the  bond, 
when  there  is  a  debt  of  a  higher  nature,  viz.,  a  debt  for  rent,  owing  by 
the  intestate.  2.  Admitting  that  this  retainer  is  well  pleadable  in  bar 
in  respect  of  the  nature  of  the  debts  ;  yet  whether  there  is  here  any  debt 
due  to  the  defendant  upon  this  bond,  in  regard  that  there  was  an 
extinguishment  of  it  upon  the  intermarriage  or  not.-'  .   .   . 

As  to  the  second  point  the  Court  was  divided,  viz. ,  Tubton  and  G-ould, 
JJ. ,  were  of  opinion  that  this  debt  was  not  extinguished  b}-  the  inter- 
marriage, and  therefore  that  the  plea  was  good,  and  judgment  ought  to 
be  for  the  defendant.  But  Holt,  C.  J.,  held  that  this  debt  was  extin- 
guished, and  therefore  that  judgment  ought  to  be  given  for  the  plaintiff. 
And  Gould,  J.,  argued  for  the  defendant  in  this  manner  foUowiug : 
1.  He  said,  he  agreed,  that  the  wife  before  the  marriage  might  have  re- 
leased this  bond  by  a  release  of  all  actions,  because  she  had  the  right 

1  So  much  of  the  opinions  as  relates  to  the  first  question  is  omitted.  —  Ed. 
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of  action  in  her.  2.  That  by  the  intermarriage  all  contracts  foi  debts 
due  in  prcesenii,  or  in  futuro,  or  upon  contingency,  which  may  become 
due  during  the  coverture,  are  extinct.  1.  Because  the  iiusband  and  wife 
make  but  one  person  in  law.  2.  Because  the  action  is  suspended.  11 
Hen.  7,  4i;  Co.  Lit.  164  5;  8  Co.  136a;  Dyer,  140;  Cro.  Car.  373. 
3.  That  if  there  was  an  express  agreement  that  tliey  should  not  be 
released  by  the  intermarriage,  it  would  be  void,  because  it  would  be  in- 
consistent with  the  state  of  matrimon}',  the  husband  and  wife  being  but 
one  person  in  law,  and  so  there  is  not  debtor  and  debtee,  and  therefore  the 
debt  is  extinct  in  such  case,  notwithstanding  such  covenant.  4.  He  said, 
that  he  was  at  the  beginning,  when  the  case  was  first  argued  at  the  bar,  of 
opinion  that  this  bond  was  extinct  by  the  intermarriage.  But  now,  after 
mature  consideration,  he  was  of  opinion  that  it  might  subsist  by  the  rules 
of  law  ;  for  the  law  does  not  love  that  rights  should  be  destroyed,  but  on 
the  contrary,  for  the  supporting  of  them,  invents  notions  and  fictions,  as 
abeyance,  &c.  Litt.  sect.  646  ;  Co.  Lit.  342.  Now  in  this  case  the 
express  agreement  of  the  parties  created  a  right,  and  such  a  right  as  is 
not  inconsistent  with  the  rules  of  marriage,  since  the  bond  here  ought 
not  to  have  any  eflTect  till  after  the  death  of  the  husband ;  and  there- 
fore the  law  will  not  work  a  release,  especially  since  there  are  two  rules 
of  law  which  would  be  broken  by  the  destruction  of  this  agreement : 
1.  Modus  et  conventio  vincunt  legem.  2.  That  the  law  will  not  work 
a  wrong.  But  since  a  suspension  of  rights  in  personal  duties  does  not 
always  work  an  extinguishment,  as  appears  \>j  the  cases  hereafter  put, 
he  was  of  opinion  that  this  bond  was  suspended  onlj'  during  coverture. 
As  8  Co.  136  a,  Co.  Lit.  264  6,  the  wife  executrix  of  the  debtee  takes 
the  debtor  in  marriage ;  the  debt  is  not  released,  but  the  right  is  sus- 
pended pro  tempore.  And  so  here,  the  law  preserves  it  from  extin- 
guishment, bj'  interposing  and  taking  it  into  its  custody,  for  the  making 
of  the  agreement  of  the  parties  effectual.  If  the  obligee  make  the 
obligor  executor,  because  it  is  his  own  act,  it  is  a  release  of  the  debt ; 
but  otherwise  if  administration  was  committed.  8  Co.  136,  Needham's 
case ;  Cro.  Car.  373,  Dorchester  v.  Webb.  Besides  that  26  Hen.  8, 
7  5,  proves  that  the  law  does  not  absolutely  work  an  extinguishment ;  for 
it  is  held  there,  that  if  there  be  a  divorce,  the  wife  shall  have  her  goods 
again ;  and  Fitzherbert  and  Norwich  put  the  case  of  a  bond  by  the 
husband  to  the  wife  before  the  coverture,  and  said,  that  though  it  was 
in  suspense  during  the  coverture,  yet  after  the  divorce  the  wife  might 
sue  him  upon  it.  So  here  he  agreed  that  this  debt  was  qualified  and 
remediless  during  the  coverture.  And  (by  him)  there  is  no  solid  dif- 
ference between  the  cases  of  Clark  v.  Thompson,  Cro.  Jac.  571,  and 
Smith  V.  Stafi'ord,  Hob.  216,  Hutt.  17,  Noy,  26,  Hetl.  12,  Litt.  Rep.  32, 
of  a  promise  made  by  the  husband  to  the  wife  before  the  coverture  to 
leave  her  lOOZ.  at  hig  death,  and  this  case  of  a  bond  ;  for,  as  Hobart  there 
observes,  it  is  a  promise  presentlj^  though  futurely  to  be  performed, 
and  has  a  present  lien.  And  therefore  as  the  promise  was  held  to  be 
in  suspense,  so  here  the  debt  is  suspended  during  the  coverture,  for 
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preserving  an  honest  agreement,  which  otherwise  would  be  destroj'ed. 
For  the  diflference  taken  in  Noy,  and  there  said  to  be  agreed  by  the 
Court,  \'iz. ,  that  it  would  be  otherwise  in  ease  of  a  bond ;  no  such  matter 
is  reported  in  Hobart  or  Hutton,  and  therefore  he  could  not  say  how 
far  the  said  point  of  the  bond  was  under  their  consideration.  It  is  said 
in  Hutton,  that  the  law  will  not  work  a  release  contrary  to  the  intent 
of  the  parties ;  because  the  marriage,  which  is  the  cause,  will  not  de- 
stroy that  which  itself  creates,  which  is  the  same  in  the  case  of  the 
bond.  And  in  Lit.  Rep.  32,  the  same  with  Hetl.  12,  the  promise  is  said 
to  be  suspended  by  the  marriage ;  which  he  said  is  done  here  in  the 
ease  of  the  bond.  And  Hobart  does  not  seem  to  make  any  difference 
between  a  promise  and  a  bond ;  and  he  could  not  believe  that  there  is 
any  ;  and  therefore  he  was  of  opinion  that  the  plea  was  good,  and  that 
judgment  ought  to  be  given  for  the  defendant. , 

TuBTON,  J.,  argued  much  to  the  same  purpose.  And  he  agreed  that 
if  this  bond  had  been  given  for  a  precedent  debt,  it  had  been  destroyed 
by  the  marriage,  which  had  been  a  release  in  law.  But  a  release  in 
law  wiU  never  destroy  the  provision  that  was  intended  for  the  wife  by 
the  express  agreement  of  the  parties.  But  such  releases  shall  be  taken 
strictly.  And  Hutt.  17,  18,  Plowd.  184,  Hutt.  94,  Hob.  10,  Moor,  855, 
were  cited  by  him  to  prove  it.  And  he  said  that  this  debt,  being  in 
contingency  during  the  coverture,  could  not  be  released,  for  the  bond 
and  condition  make  but  one  deed ;  and  upon  oyer  of  the  condition  it 
appears  that  if  the  wife  did  not  sur"\-ive  the  husband,  nothing  would 
be  due  to  her ;  and  therefore,  being  a  contingency,  and  only  a  bare 
possibility,  could  not  be  released.  As  Hoe's  case,  5  Co.  70  J,  Cro.  Jac. 
171,  a  man  cannot  release  to  the  bail  in  the  King's  Bench  before  judg- 
ment against  the  principal.  And  therefore  if  it  could  not  be  released 
by  a  release  in  fact,  no  more  could  it  be  released  by  a  release  in  law. 
And  a  bond  cannot  be  sued  until  the  condition  is  broken,  which  in 
this  ease  could  not  be  during  the  coverture  ;  and  tlierefore  this  debt  is 
qualified.  Then  he  cited  the  aforesaid  cases  cited  by  Gould,  Justice, 
concerning  the  promises,  and  also  2  Sid.  58,  the  roU  of  which  he  had 
seen,  and  which  is  entered  Mich.  1657,  Rot.  029,  Sup.  Banc,  Hoblin  v. 
Lupart,  where  the  case  was  thus  :  debt  was  brought  upon  a  bond  by 
Hoblin,  a  stranger,  against  Lupart,  of  which  the  condition  was  that 
Lupart  should  perform  covenants  in  certain  marriage  articles,  in  which 
Lui^art  covenanted  with  his  wife  before  marriage  to  leave  her,  &c., 
if  she  should  survive  him ;  and  if  he  should  survive  her,  that  he 
should  pay  to  the  executors  of  his  wife,  400Z.  Lupart  pleaded  there, 
covenants  performed ;  Hoblin  repHed,  and  assigned  a  breach,  that  he 
had  not  paid  the  400Z.,  &c.,  and  judgment  was  entered  for  the  plaintiff, 
as  appears  upon  the  record.  And  this  case  he  urged  as  strong  in  point, 
together  with  the  arguments  and  reasons  therein  used  in  2  Sid.  58.  And 
as  to  the  objection  that  this  was  dehitum  in  prwsenti,  &c.,  he  answered 
that  that  was  rather  sound  than  substance.  And  he  cited  Litt.  Rep. 
87,  that  by  a  release  of  all  demands  a  bond  with  condition  to  perform 
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covenants  shall  not  be  released  before  the  covenants  are  broken  ;  and 
yet  it  is  debitum  in  prcBsenti  as  much  there  as  in  this  case.  But  a 
release  of  the  covenants  would  discharge  the  bond.  Dyer,  57.  And 
he  cited  the  words  of  Henden,  in  Littleton's  Keports,  that  it  is  not  a 
chose  in  action,  but  the  possibility  of  a  chose  in  action.  And  he  relied 
upon  the  case  of  Hancock  v.  Field  there  cited  as  a  case  in  point. 
[But  see  Cro.  Jac.  170,  2  RoU.  Abr.  407,  that  the  said  case  was  an 
action  of  covenant,  and  not  debt  upon  a  bond  with  condition  to  per- 
form covenants,  as  it  is  there  cited.]  And  therefore  he  agreed  with 
Gould,  Justice,  that  judgment  ought  to  be  given  for  the  defendant. 

Holt,  C.  J.,  argued  e  contra  for  the  plaintiff,  viz.,  that  the  bond  was 
extinguished  by  the  intermarriage.  And  the  foundation  of  his  opinion 
was  because  it  is  an  immediate  debt  due  from  the  seaUng  of  the  bond. 
Litt.  sect.  512;  and  the  reason  which  Coke  in  his  comment  upon 
Littleton,  292  A,  gives  why  a  release  of  aU  actions  before  the  day  of 
payment  wiU  discharge  it,  though  no  action  can  be  maintained  upon  it 
until  after  the  daj'  of  payment,  is  because  it  is  a  chose  in  action.  And 
then  if  it  is  a  present  debt,  the  question  wiU  be  whether  the  condition 
will  make  any  alteration.  The  nature  of  the  condition  therefore 
ought  to  be  considered ;  and  the  condition  here  is  a  subsequent  condi- 
tion, and  therefore  cannot  diminish,  alter,  or  qualify  the  debt ;  but  the 
debt  wiU  have  the  same  existence  that  it  had  before.  And  in  its 
nature  it  cannot  be  a  subsequent  condition,  unless  there  be  a  precedent 
debt  to  which  it  was  annexed.  And  the  difference  is  put  in  5  Co.  70  b, 
Hoe's  case,  as  to  the  matter  of  the  release,  between  a  duty  certain  with  a 
condition  subsequent  and  a  dutj-  uncertain  to  be  reduced  to  a  certainty 
upon  a  condition  precedent ;  the  first  is  releasable  before  the  day,  the 
second  not.  And  to  say  here  that  this  is  not  a  present  debt  is  ex- 
pressly contrary'  to  the  words  of  the  bond,  viz.,  that  the  obligor  binds 
himself  in  2000^. ,  to  be  paid  when  he  should  be  required.  The  condi- 
tion goes  in  defeasance,  but  does  not  suspend  the  debt,  for  that  would 
make  the  condition  repugnant.  And  if  the  breach  of  the  condition 
were  to  raise  the  debt,  it  ought  always  to  be  shown  in  the  declaration, 
which  is  against  constant  experience  ;  and  yet  it  ought  necessarily  to 
have  been  shown  if  it  raised  the  debt,  as  they  always  do  in  case  of  a 
condition  precedent.  And  as  to  the  objection  that  the  defendant 
might  have  oj'cr  of  the  condition,  and  then  it  becomes  part  of  the 
declaration,  he  answered  that  that  did  not  compel  the  plaintiff  to  show 
a  breach  of  the  condition ;  which  nevertheless  ought  to  be  done,  if 
the  breach  of  the  condition  was  necessary  to  raise  the  debt.  But  the 
reason  why  there  is  oyer  of  the  condition  is  because  it  is  part  of  the 
same  deed ;  but  that  does  not  drive  the  plaintiff  to  alter  his  declara- 
tion. If  the  defendant  says  nothing,  or  demurs,  the  Court  must  give 
judgment  upon  the  bond,  without  having  any  regard  to  the  condition  ; 
but  if  it  appears  upon  the  whole  matter  that  the  condition  is  not 
broken,  the  Court  cannot  give  judgment  for  the  plaintiff.  Then,  since 
it  is  an  immediate  debt,  by  the  intermarriage  it  is  discharged.     1 .    Be- 
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cause  the  liusband  cannot  be  indebted  to  Ms  wife,  for  they  are  but  one 
person  in  law.  2.  The  husband  might  pay  the  money  due  upon  the 
bond  without  having  respect  to  the  condition,  and  that  would  dis- 
charge the  bond,  11  Hen.  4,  43  ;  which  since  he  cannot  do  to  his  wife, 
such  payment  being  impertinent,  as  if  the  right  hand  should  pay  to 
the  left ;  for  this  reason  it  is  released.  3.  The  intermarriage  is  an 
actual  payment,  because  the  husband  is  entitled  to  receive  the  money. 
And  when  the  person  who  ought  to  pay  the  money  is  the  same  with 
the  person  who  ought  to  receive  it,  it  is  in  law  a  payment.  Suppose  a 
stranger,  who  was  bound  to  the  wife  diim  sola,  would  pay  the  money ; 
he  ought  to  pay  it  to  the  husband ;  then  if  the  husband  be  debtor  to 
the  wife  dum  sola,  and  would  pay,  &c.,  after  marriage  he  must  pay 
himself.  If  a  stranger  had  been  bound  to  the  wife  in  a  bond  with  the 
same  condition  as  here,  a  release  by  the  husband  would  have  dis- 
charged the  bond.  Co.  Litt.  264  b ;  Plowd.  184,  Woodward  v.  Darcy. 
The  law  books  do  not  make  an}-  distinction  between  bonds  in  which 
there  is  a  precedent  duty,  and  others  ;  et  ubi  lex  non  distinguit,  nee 
judiccs  distiiiyuere  debent.  And  therefore  he  held  that  the  bond  was 
discharged.  If  this  had  been  a  single  bill,  statute,  or  recognizance, 
with  a  defeasance  of  the  same  purport  as  the  condition  of  this  bond, 
he  said  that  without  doubt  the  intermarriage  would  have  released 
them  ;  j'ct  the  statute,  &c.,  would  have  been  as  much  qualified  bj'  the 
defeasance  as  the  bond  here  bj*  the  condition  ;  and  the  agreement  of 
the  parties  had  been  the  same  in  both.  The  onlj-  difference  is  that 
in  the  case  of  the  bond  the  defeasance  is  contained  in  the  same  deed, 
and  therefore,  the  deed  being  in  court,  one  may  have  oj'er  of  the  con- 
dition ;  in  the  other  case  the  defeasance  is  in  the  hands  of  the  defend- 
ant, being  in  another  deed,  and  therefore  there  cannot  be  oyer  of  it; 
but  yet  in  both  cases  the  defendant  ought  to  plead  the  condition  or 
defeasance  ;  and  therefore  in  both  cases  the  law  is  the  same. 

Objection :  If  the  executor  of  the  obligee  marries  the  obligor,  the 
debt  is  not  extinguished. 

Answer:  That  depends  upon  different  reasons.  For  1.  The  differ- 
ence of  the  rights  there  preserves  the  debt  from  extinguishment.  As 
where  a  man  has  a  term  as  executor,  and  purchases  the  inheritance, 
the  term  is  not  extinguished.  Co.  Litt.  264  b,  338  b.  2.  If  that  should 
be  an  extingishment,  it  would  be  a  wrong  to  creditors  and  amount  to  a 
devastavit,  which  an  act  in  law  will  not  do.  8  Co.  136  a.  And  things 
shall  be  extinguished  between  the  parties,  which  j'ct  shall  remain  and 
have  existence  as  to  strangers.  As  if  a  tenant  for  life  grants  a  rent- 
charge,  and  then  surrenders  to  the  reversioner ;  or  if  a  man  who  has 
a  rent  in  fee  acknowledges  a  statute,  and  then  releases  to  the  terre- 
tenant  ;  tlie  estate  for  life  in  the  one  case  will  continue  as  to  the  grantee 
of  the  rent,  and  the  rent  in  the  other  case  as  to  the  conusee.  But  if 
the  husl)and  pays  debts  of  the  testator  with  his  own  mouej',  amounting 
to  the  sum  in  which  he  was  bound  to  the  testator ;  that  will  amount  to 
a  release  of  the  debt,  because  it  is  an  honest  payment  and  prevention 
of  a  wrong. 
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Objection:  The  intermarriage  will  not  destroy  that  -which  itself 
supports. 

Answer :  That  the  bond  is  not  supported  by  the  marriage,  but  by 
its  own  efficacy.  The  bond  was  made  in  consideration  of  an  intended 
marriage,  but  it  had  its  full  force  and  effect  instantly  upon  the  sealing 
and  delivery. 

Objection :   That  the  law  will  not  do  wrong. 

Answer :  That  this  was  the  act  of  the  wife  herself,  and  therefore 
she  is  not  injured.  And  this  is  no  more  than  that  she  did  not  well  un- 
derstand what  she  was  going  to  do,  and  there  is  no  third  person  in 
the  case. 

Objection:  26  H.  8,  76,  that  a  wife  after  a  divorce  shall  have  her 
goods  again,  and  the  bond  would  revive. 

Answer  :  He  agreed  the  said  case  ;  because  the  divorce,  being  a  vin- 
culo matrimonii  by  reason  of  some  prior  impediment,  as  pre-contract, 
&c. ,  makes  them  never  husband  and  wife  ah  initio.  But  if  the  hus- 
band had  made  a  feoffment  in  fee  of  the  lands  of  his  wife,  and  then  the 
divorce  had  been,  that  would  have  been  a  discontinuance  as  well  as  if 
the  husband  had  died ;  because  there  the  interest  of  a  third  person 
would  have  been  concerned  ;  but  between  the  parties  themselves  it  will 
have  relation  to  destroy  the  husband's  title  to  the  goods.  And  it  proves 
no  more  than  the  common  rule,  viz.,  that  relation  will  make  a  nullity 
between  the  parties  themselves,  but  not  among  strangers. 

And  as  to  the  objection  made  by  Mr.  Justice  Turton,  that  there  is 
nothing  here  to  be  released,  because  it  is  but  a  contingency  and  a  bare 
possibility,  he  answered,  that  that  avails  nothing,  because  a  release  of 
the  condition  will  not  release  the  bond,  but  thej-  must  releasethe  bond 
itself. 

He  agreed  also  the  cases  of  Smith  v.  Stafford  and  Clark  v.  Thomp- 
son, that  the  intermarriage  would  not  extinguish  such  a  promise,  though 
Hobart  is  of  a  contrary  opinion.  But  there  is  a  difference  between 
the  said  cases  and  this  present  case,  because  the  promise  must  raise  a 
future  duty  upon  a  contingency ;  so  that  there  is  nothing  due  there, 
nor  ever  was,  and  it  is  a  question  whether  there  ever  will  be.  In  an 
action  upon  the  promise  all  the  special  matter  must  be  shown  in  the 
declaration,  but  otherwise  in  the  case  of  a  bond.  Pleading,  though 
It  does  not  make  the  law,  j'et  is  good  evidence  of  the  law,  because  it 
is  made  conformable  to  it.  If,  therefore,  in  the  one  case  there  is  no 
need  to  show  a  breach,  and  in  the  other  one  must  show  it,  that  proves 
that  in  the  case  of  the  bond  the  duty  arises  immediately,  and  is  de- 
feasanced  by  the  condition  ;  but  in  the  other  case  it  arises  upon  the 
performance  of  the  condition,  which  ought  to  precede  it ;  and  con- 
sequentlj'  the  cases  are  as  different  as  a  condition  precedent  and  sub- 
sequent. 

He  said,  also,  that  there  is  no  difference  between  the  case  of  Lupart 
V.  Hoblin,  which  is  covenant,  2  Sid.  58,  and  the  case  of  a  promise. 
For  in  covenant  one  must  show  the  special  matter,  and  assign  a  breach. 
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as  one  ought  in  that  of  a  promise.  And  a  release  of  all  demands  will 
not  discharge  the  covenant  before  it  be  broken ;  as  it  will  not  discharge 
the  promise  before  the  time  of  performance ;  but  it  will  discharge  a 
bond  before  the  condition  broken ;  but  the  lien  of  the  bond,  if  it  was 
upon  condition  precedent,  would  be  of  the  same  nature.  If  a  stranger 
promised  to  a  woman  that,  in  consideration  that  she  would  marry  such 
a  man,  he  would  pay  her  so  much  if  she  survive  her  husband,  the  hus- 
band could  not  have  released  this  promise,  because  nothing  could  be- 
come due  during  the  coverture  ;  but  when  the  wife  has  a  duty  which 
may  become  due  during  the  coverture,  the  husband  may  discharge  that, 
according  to  Lampet's  ease,  10  Co.  46. 

The  reason  given  in  Cro.  Jac.  571,  Clark  v.  Thompson,  why  the  mai- 
riage  of  the  promisor  with  the  promisee  is  no  discharge  of  the  promise, 
viz.,  because  the  husband  could  not  release  it,  ought  to  be  understood 
of  a  promise  made  bj^  a  stranger  ;  and  those  words  ought  to  be  added, 
as  appears  bj'  the  reason  of  it ;  but  in  case  of  such  a  bond  the  husband 
might  release  it.  In  Yelv.  156,  Belcher  v.  Hudson,  it  is  insinuated  as 
if  the  husband  might  have  released  such  a  promise  made  by  a  third 
person ;  but  the  book  there  is  nonsense ;  and  in  the  same  case,  Cro. 
Jac.  222,  the  only  question  is  there,  whether  it  be  released  by  a  release 
of  all  demands,  and  no  consideration  had  of  the  case  upon  the  point  of 
the  marriage. 

Noy,  26,  in  his  report  of  the  case  of  Smith  and  Stafford,  reports 
that  it  was  said  bj'  Warburton,  that  it  would  be  otherwise  in  the  case 
of  a  bond,  and  that  the  whole  Court  agreed  it ;  and  nevertheless  they 
resolved  otherwise  in  the  ease  of  a  promise  ;  which  proves  that  it  must 
necessaril}'  be,  that  they  grounded  themselves  upon  the  difference  be- 
tween a  bond  and  a  promise,  or  otherwise  their  resolution  will  be  con- 
tradictorj'.  And  one  nuist  consider  the  whole  case,  and  not  disallow  the 
distinction,  and  agree  the  resolution ;  for  that  would  be  to  agree  the 
conclusion,  and  denj-  the  premises. 

Objection  :    The  intent  and  agreement  of  the  parties. 

Answer  :  That  the  intent  of  the  parties  cannot  alter  the  rules  of  the 
law,  and  make  an  immediate  present  lien  not  to  have  any  efficacj-. 

Besides  that,  he  said,  in  such  a  case  as  here  the  Chancery  will  not 
give  relief,  as  appears  in  1  Cha.  Cas.  21,  Lady  Darcy  and  Chute.  Much 
less  ought  the  King's  Bench  upon  equitable  considerations  to  give  judg- 
ment against  the  rules  of  law.  And  therefore,  for  these  reasons,  he  was 
of  opinion,  that  judgment  ought  to  be  given  for  the  plaintiff.  But  judg- 
ment was  given  for  the  defendant  bj'  the  other  two  judges.  Afterwai'ds 
error  was  brought  upon  this  judgment.^ 

1  "  But  the  plaintiff  in  error,  perceiving  tlie  Court  above  inclined  to  affirm  the 
judgment,  did  not  proceed,"  Garth.  513.  And  see  Milbouru  u.  Ewart.  5  T.  R.  381j 
in  which  the  opinions  of  Gould  and  Turton,  JJ.,  supra,  were  approved  and  followed 
—  Ed. 
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SIR  RICHARD   HOTHAM,  Knight,  akd   Another  v.   THE 
EAST  INDIA  COMPANY. 

In  the  King's  Bench,  Februaht  12,  1787. 

[Eeparted  in  1  Term  Reports,  638.] 

Covenant  on  a  charter-party  of  affreightment.  The  declaration,  after 
stating  several  parts  of  the  charter-party,  by  which  it  appeared  that  the 
plaintiffs  had  let  their  ship,  the  Royal  Admiral,  to  the  defendants  for  a 
voyage  to  the  East  Indies  and  back  again,  stated  the  following  cove- 
nant on  which  the  breach  was  assigned:  "That,  notwithstanding  the 
ship  was  let  to  freight  but  for  903  tons,  yet  the  company  should  lade  on 
board  as  many  goods  as  the  ship  could  bring,  or  was  capable  of  taking 
in  with  safetj',  paying  to  the  said  owners  freight  for  the  same,  accord- 
ing to  the  tonnage  aforesaid.''  In  a  former  part  of  the  charter-party, 
stated  in  the  declaration,  is  the  following  covenant:  "And  to  the  end 
the  tonnage  of  the  said  ship,  and  the  freight  thereby  paj'able,  might  be 
the  better  ascertained,  it  was  thereby  covenanted,  that  no  claim  should 
be  admitted,  or  allowance  made  by  the  defendants,  for  short  tonnage  or 
deficiency  in  loading  the  said  ship  in  or  for  her  homeward-bound  voj'age, 
unless  the  same  should  be  certified  by  the  defendants'  president,  agents, 
or  chiefs  and  councils,  or  supercargoes,  from  whence  she  should  receive 
her  last  despatch,  which  said  certificate  the  said  president,  agents,  or 
chiefs  and  councils,  or  supercargoes  respectively,  should  give  to  the 
master  for  the  time  being,  if  reasonably  demanded ;  and  also,  unless 
such  short  tonnage  be  found  and  made  to  appear  on  her  arrival  in  the 
river  Thames,  upon  a  survey  to  be  taken  by  four  shipwrights  or  others 
to  be  indifferently  named  and  chosen  by  the  defendants  and  the  plain- 
tiffs ;  but  no  such  survey  should  be  taken,  or  allowance  made,  in  case 
bulk  should  be  found  to  have  been  broken  before  demand  for  such  short 
tonnage  was  made. 

The  declaration  then  stated  that,  although  the  defendants  loaded  and 
put  on  board  the  said  ship  goods,  &c.,  to  the  amount  of  903  tons  ;  and 
although  the  said  ship  could  have  brought,  and  was  capable  of  taking 
in,  with  safety,  goods,  &c.,  to  the  amount  of  100  tons  more  than  the 
903  tons,  and  more  than  were  loaden  and  put  on  board  the  said  ship  by 
the  defendants,  their  factors  or  assigns,  from  Bombay  to  London  ;  and 
although  the  defendants,  their  factors  and  assigns,  had  notice  of  the 
premises  last  aforesaid  before  the  ship  sailed  and  departed  from  the 
East  Indies  on  her  voj^age  to  England,  and  were  then  and  there  required 
to  load  the  said  ship  with  the  residue  of  the  said  goods,  &c.,  so  as  to 
complete  her  loading,  and  put  on  board  her  for  the  said  voyage  what 
she  could  reasonably  and  safely  have  carried  ;  and  although  the  plain- 
tiffs offered  to  take  in  such  loading,  yet  the  defendants,  their  factors 
and  assigns,  absolutely  refused  fully  to  load  the  said  ship,  or  to  put  any 
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more  goods,  &c.,  on  board  her  ;  and  the  said  ship  by  means  thereof  was 
obhged  to  sail  from  Bombay  to  London  deficient  in  her  loading  to  the 
amount  of  100  tons  ;  neither  have  the  defendants  yet  paid  to  the  plain- 
tiffs any  freight  or  any  sum  of  money  for  the  said  deficiency,  but  have 
refused,  &c. 

The  defendants  pleaded,  first,  that  the  ship  was  not  capable  of  taking 
in  more  than  903  tons,  on  which  issue  was  taken.  And  secondly,  that 
the  allowance  claimed  for  short  tonnage  and  deficiency  in  loading  the 
ship  was  not  certified  bj-  the  company's  president,  agents,  &c. 

Replication :  that  the  plaintiffs  requested  the  company's  president, 
agents,  &c.,  to  certify  the  deflciencj',  and  that  they  whollj'  refused. 
Rejoinder,  taking  issue  on  that  fact. 

This  cause  was  tried  at  the  Sittings  at  Guildhall  after  last  Term,  when 
the  jury  found  a  verdict  for  the  plaintiffs  on  both  the  issues. 

A  motion  was  made  in  arrest  of  judgment  this  Term  b^'  Law,  because 
the  plaintiffs  had  not  averred  in  their  declaration,  that  a  certificate  of 
short  tonnage  was  obtained  from  the  defendants'  servants  before  the 
ship  sailed  from  India ;  and  because  it  was  not  averred  that,  upon  her 
arrival  in  the  river  Thames  and  before  bulk  was  broken,  a  survey  was 
had,  and  that  such  short  tonnage  was  found  and  made  to  appear. 

JSrsJdne,  Mingay,  Baldwin,  and  Watsoij  showed  cause.  In  an  ac- 
tion of  covenant,  it  is  not  necessary  for  the  plaintiffs  to  set  forth 
more  in  their  declaration  than  that  part  on  which  the  breach  is  assigned  ; 
and  if  there  be  any  condition  or  proviso  for  the  defendants'  benefit,  they 
must  take  advantage  of  it  by  pleading.  1  Lev.  88.  The  covenant,  which 
was  the  foundation  of  the  present  rule,  consists  of  two  distinct  parts ; 
and  the  one  which  is  pleaded  by  the  defendants  is  independent  of  the 
other.  Now  nothing  is  more  clear  than  that  it  was  not  uecessarj-  for 
the  plaintiffs  to  aver  that  there  had  been  a  survej^,  because  it  is  a  pro- 
viso to  be  taken  advantage  of  b}'  the  defendants.  Thej'  have  pleaded 
the  first,  and  it  was  found  against  them  ;  as  to  that,  therefore,  there  is 
justification  on  the  record.  If  the  covenant  had  run,  that  short  tonnage 
should  only  be  recovered,  provided  there  had  been  a  sur\-e3',  the  not 
having  had  a  survej'  would  have  been  a  condition  precedent,  and  must 
have  been  averred  liy  the  plaintiffs.  But  standing  in  the  form  and 
place  which  it  now  does  in  the  instrument,  it  is  entirely  distinct  from 
the  subsequent  covenant  on  the  part  of  the  defendants  to  allow  for 
more  freight,  if  the  ship  would  take  more.  But  even  supposing  that  it 
is  necessary-  that  a  survey  should  have  been  had,  after  verdict  the  Court 
will  presume  that  there  has  been  one.  For  the  defendants  having 
relied  in  their  plea  upon  the  other  proviso,  and  taken  no  notice  of  this, 
thej-  have  waived  taking  advantage  of  it  by  their  silence.  In  East 
and  Essington  ^  the  plaintiff  declared  upon  a  bill  of  exchange  set  out  in 
these  words,  "pray  pa}-  this  my  first  bill  of  exchange,  my  second  and 
third  not  being  paid."  A  motion  was  made  in  arrest  of  judgment,  that 
there  was  no  averment  that  the  second  and  third  were  not  paid,  which, 
1  1  Salt.  130 ;  2  Lord  Raym.  810,  s.  o. 
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it  was  contended,  was  a  condition  precedent.  But  the  Court  were  of 
opinion,  that  it  must  be  intended  after  verdict.  In  the  present  case 
there  is  in  fact  an  averment  that  the  ship  was  short  loaded,  and  that 
the  defendants  had  notice  of  it,  so  that  the  survey  was  unnecessary ; 
the  fact  must  therefore  be  presumed  after  verdict,  as  the  defendants 
have  not  taken  issue  upon  it,  and  there  is  a  verdict  for  the  plaintiffs  on 
the  whole  record.  In  Vivian  u.  Shipping  the  declaration  stated,  that 
in  consideration  the  plaintiff  assumed  to  stand  to  the  award  of  J.  S. 
and  J.  D.,  and  if  he  failed,  to  pay  the  defendant  iOL,  the  defendant 
assumed  in  the  same  manner  to  pay  40?.  to  the  plaintiff  if  he  did  not 
perform ;  the  declaration  then  stated,  that  the  arbitrators  awarded 
that  the  plaintiff'  should  paj' the  defendant  101.,  and  in  consideration 
thereof  that  the  defendant  should  be  bound  in  an  obligation  of  801. 
that  the  plaintiff  should  enjoy  certain  copj-hold  lands,  &c.,  or  that  he 
would  upon  request  pay  him  40/.,  and  then  alleged  in  fact,  that  although 
he  had  performed  the  award  on  his  part,  and  had  on  such  a  daj'  and 
place  required  the  defendant  to  enter  into  such  a  bond,  j'et  that  he  had 
not  done  it,  nor  had  paid  him  the  40Z.  according  to  his  promise.  The  de- 
fendant pleaded  no  award,  which  was  found  against  him.  It  was  moved 
in  arrest  of  judgment,  that  the  plaintiff  had  not  alleged  paj-ment  of  the 
10/.,  and  the  award  is  conditional  for  the  payment  thereof,  and  because 
it  was  not  alleged  that  he  had  made  special  request  for  the  payment  of 
the  40?.  In  that  case,  though  the  Court  differed  as  to  whether  the 
award  was  conditional,  j'et  the}'  all  agreed  that  though  it  was  a  condi- 
tion precedent,  yet  when  the  plaintiff  says  that  he  has  performed  the 
award  on  his  side,  it  shall  be  intended  that  he  hath  performed  it  after 
verdict  found  for  him,  audit  is  good  in  substance,  though  not  in  form. 
These  provisos  are  in  the  copulative,  and  not  in  the  disjunctive,  and 
the  survey  without  the  certificate  would  have  been  of  no  avail ;  there- 
fore, the  defendants  have  superseded  the  necessity  of  the  former  by 
depriving  the  plaintiffs  of  the  latter. 

Bearcroft,  Rous,  and  Law,  in  support  of  the  rule.  In  an  action  of 
covenant,  a  plaintiff,  in  order  to  entitle  himself  to  damages,  must  state 
upon  the  face  of  the  declaration  a  clear,  legal  demand.  And  though 
it  is  only  necessarj-  to  set  forth  such  parts  of  a  deed  of  covenant  as 
are  essential  to  support  his  title,  yet  if  he  takes  upon  himself  to  state  a 
proviso,  which  would  have  been  a  matter  of  defence  for  the  defendant, 
he  must  aver  performance  of  it.  It  is  apparent  on  this  record  that  the 
plaintiffs  are  not  entitled  to  recover,  unless  they  have  performed  two 
conditions  which  are  precedent  to  their  right  of  action.  If  therefore 
they  be  conditions  precedent,  the  plaintiffs  should  have  averred  per- 
formance ;  but  whether  precedent  or  subsequent,  as  the  plaintiffs  have 
undertaken  to  state  these  conditions  in  their  declaration,  thej'  have  made 
it  incumbent  on  themselves  to  show  that  they  have  been  performed. 
The  true  rule  with  respect  to  covenants  precedent  or  subsequent,  or 
whether  distinct  or  not,  is  laid  down  by  Lord  Mansfield,  in  the  case  of 
Jones  V.  Berkley,  who  said  "that  the  dependence  or  independence 
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of  covenants  was  to  be  collected  from  the  evident  sense  and  meaning 
of  the  parties,  and,  however  transposed  they  might  be  in  the  deed, 
their  precedence  must  depend  on  the  order  of  time  in  which  the  intent 
of  the  transaction  requires  their  performance."  That  both  these  are 
strict  conditions  precedent  to  the  plaintiff's  right  of  recovery,  and,  as 
the  plaintiffs  have  stipulated  by  their  contract  that  they  shall  be  per- 
formed, that  before  they  can  recover  they  must  show  that  they  have 
been  complied  with  (however  difficult  to  be  performed) ,  appears  from 
the  cases  of  White  v.  Middleton-'  and  Davis  v.  Mure.^  The  first  of 
those  was  an  action  by  the  owner  of  a  ship,  employed  in  the  govern- 
ment service,  against  the  commissioners  of  the  navj',  for  freight.  The 
plea  stated  a  general  proviso,  inserted  in  all  those  charter-parties, 
"  that  on  its  being  made  appear  that  there  had  been  a  loss  of  time  or 
negligence  in  the  owner,  a  mulct  by  waj-  of  reduction  of  freight  should 
be  imposed,  such  as  the  commissioners  should  adjudge,"  &c.  That  the 
plaintiff  had  been  guilty  of  a  breach  of  orders  ;  that  it  had  been  made 
appear,  and  that  by  the  judgment  of  the  commissioners  this  mulct  had 
been  assessed.  The  plaintiff  in  his  rephcation  traversed  the  breach : 
to  this  there  was  a  general  demurrer.  The  Court  thought  the  proviso 
was  good,  and  said  there  could  not  be  a  doubt  but  that  the  commis- 
sioners were,  by  the  proviso,  judges  of  the  delinquency  as  well  as  of 
the  quantum.  In  that  case  the  question  was  b}-  the  charter-party 
referred  to  the  decision  of  a  particular  tribunal,  and  if  the  commission- 
ers had  imposed  a  mulct  equal  to  the  freight,  the  plaintiff  could  not  have 
recovered  at  all ;  so  here  the  plaintiffs  are  not  entitled  to  recover  under 
this  contract  entered  into  with  the  defendants,  unless  a  certificate 
was  given  by  the  defendants'  president,  &c.,  and  unless  a  survey  was 
actually-  made,  and  it  did  appear  tliat  there  was  short  tonnage.  The 
case  of  Davis  v.  Mare  was  an  action  to  recover  the  value  of  a  ship 
against  the  person  \o  whom  she  was  let  to  freight.  The  declaration, 
after  reciting  (among  other  things)  the  following  clause,  "and  it  is 
further  covenanted  that  if  the  said  ship  shall  happen  to  be  burned, 
sunk,  or  taken  during  the  time  she  shall  be  in  his  majestj-'s  service, 
and  it  shall  appear  to  a  court-martial  that  the  master  and  ship's  com- 
pany have  made  the  utmost  defence  they  were  able,  the  value  of  her 
shall  be  paid  by  the  defendants,"  then  stated  that  the  ship  sailed  with 
provisions  for  the  use  of  the  arm}-  in  America,  under  convo}'  of  the 
Mercury,  and  was  separated  and  taken ;  with  an  averment  that  the 
master  of  the  ship  and  the  ship's  companj^  did  make  the  utmost  de- 
fence they  were  able,  and  that  it  would  have  appeared  to  a  court- 
martial,  &c.,  if  the  defendants  had  thought  proper  to  have  had  an 
inquiry  made  in  that  respect  bj^  a  court-martial.  To  this  the  defend- 
ants pleaded :  1st,  that  she  was  not  captured ;  2dly,  that  she  did  not 
make  the  utmost  defence ;  3dly,  that  it  would  not  have  appeared  to  a 
court-martial,  &c.  ;  and,  4thly,  that  it  hath  not  appeared,  &c.     The 

1  Hil.  24  Geo.  3,  B.  R. 

2  Davis,  otherwise  Davidson  v.  Mure  and  others,  M.  22  G.  III.,  B.  E. 
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plaintiff  took  issue  on  the  three  first,  which  were  found  for  him ;  and 
demurred  generally  to  the  fourth,  which  was  argued.  The  Court  at 
first  doubted  whether  the  ship  was  to  be  considered  in  the  service  of 
government  at  the  time  of  her  capture  ;  but  it  was  agreed  on  all  sides 
that  ships  were  considered  in  the  service  when  they  were  laden  for 
the  king's  use,  and  under  orders  of  a  king's  ship.  The  Court  directed 
an  inquiry  to  be  made  at  the  Admiralty  as  to  the  usage  of  holding 
courts-martial  on  such  occasions,  when  it  appeared  that  there  were 
several  instances  in  the  war  before  the  last  of  courts-martial  to  inquire 
of  losses  in  the  merchant  service,  but  none  in  the  last  war ;  and  it 
did  not  appear  on  whose  requisitions  they  were  held.  Aftsr  argument 
by  the  plaintiff's  counsel,  that  the  inquiring  by  a  court-martial  was  not  a 
condition  precedent,  the  Court,  without  hearing  the  other  side,  were  of 
opinion  that  the  charter-party  annexed  an  express  condition  that  it  should 
appear  to  a  court-martial,  &c. ,  and  therefore  the  plaintiff  was  bound  to 
show  that  it  had  appeared,  or  that  it  arose  from  the  fault  of  the  defendants 
that  it  had  not ;  and  judgment  was  given  for  the  defendant.  As  it  was 
necessary  in  that  case  for  the  plaintiff  to  show  that  it  had  appeared, 
&c.,  to  a  court-martial  before  his  right  of  action  vested;  so  in  the 
present  case  the  production  of  the  certificate,  and  the  fact  that  short 
tonnage  was  found  and  had  appeared  upon  a  survey,  were  necessary 
to  give  the  plaintiffs  a  right  of  action.  In  vain  was  it  argued  in  that 
case  that  it  was  not  in  the  plaintiff's  power  to  procure  a  court-mar- 
tial ;  for  the  answer  to  such  argument  was  that  if  a  person  choose  to 
make  his  debt  arise  on  a  contingency  almost  impossible,  it  is  his  own 
fault.  Therefore  here  it  is  no  answer  to  the  objection  against  the 
plaintiffs'  recovering,  arising  from  the  want  of  a  certificate  and  the 
neglect  of  having  had  a  survey,  that  thej'  could  not  procure  a  certifi- 
cate, and  that  the  defendants  did  not  appoint  their  shipwrights  to 
survey,  because  they  have  stipulated  bj'  their  contract  that  a  certificate 
should  in  fact  be  given  by  the  defendants'  agents  abroad,  and  that 
short  tonnage  should  appear  upon  a  sui-vej'  to  be  made  at  home,  before 
their  right  of  action  should  accrue.  It  was  likewise  held  b^'  the 
Court,  in  the  case  of  Pole  «.  Harrobin,^  that  if  a  part}'  chose  to  make  a 
debt  depend  on  a  condition,  however  difficult  to  be  performed,  he  must 
take  the  consequences.  If,  however,  the  Court  should  be  of  opmion 
that  a  sufficient  excuse  for  not  complying  with  the  former  part  of  this 
condition,  with  respect  to  the  certificate,  appears  upon  the  record, 
because  the  plaintiffs  did  every  thing  they  could  in  order  to  procure 
it ;  3''et  the  same  reason  does  not  apply  to  the  latter  part ;  for  the 
plaintiffs  should  have  shown  that  they  had  taken  all  necessary  steps  to 
have  a  survey,  as  by  naming  two  surveyors  on  their  part ;  and  then,  if 
the  defendants  had  not  named  two  other  surveyors,  or  had  prevented 
the  sui-vey  being  made,  there  might  perhaps  have  been  the  same  excuse 
for  not  compljdng  with  the  second  part  of  the  condition.     But  it  does 

•  E.  22  Geo.  m. 
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not  appear  on  the  record  that  the  plaintiffs  took  any  steps  to  perform 
their  part  of  the  condition.  In  the  case  of  East  and  Essington  there 
was  no  previous  act  to  be  done  b}'  the  plaintiff  to  entitle  him  to 
recover.  It  was  not  necessary  to  aver  that  the  second  and  third  bills 
had  not  been  paid  ;  for  if  nothing  were  shown  to  the  contrary,  it  was 
to  be  taken  for  granted  that  they  were  not  paid.  The  objection  there 
was  requiring  proof  of  a  negative.  And,  in  fact,  though  the  bills  were 
three  in  number,  yet  the  contract  was  one  and  the  same  ;  so  that  if  the 
defendant  had  shown  that  he  had  paid  one,  the  Court  must  have  seen 
that  he  had  discharged  the  others.  But  in  the  present  case  it  was  in- 
cumbent on  the  plaintiffs  to  do  some  act  before  they  were  entitled  to 
make  a  demand ;  and  that  distinguishes  it  from  the  cases  cited. 

The  Court  took  time  to  consider  ;  and  now 

AsHHUEST,  J.,  delivered  their  opinion  (after  stating  the  pleadings). 
The  objections  that  have  been  made  are  that  the  certificate  previous 
to  the  ship's  sailing  from  the  East  Indies,  and  the  survey  after  her 
arrival  in  the  Thames,  are  conditions  precedent  to  the  plaintiffs'  right 
to  recover  for  short  tonnage  ;  and  being  such,  and  performance  not 
being  averred,  it  is  a  radical  defect  in  the  plaintiffs'  title,  and  is  not 
cured  by  a  verdict,  but  is  objectionable  in  arrest  of  judgment.  And  if 
the}'  were  right  in  their  premises,  namelj^,  that  these  are  conditions  pre- 
cedent, the  conclusions  which  they  draw  from  it  would  be  right.  It 
becomes  necessary-,  then,  to  be  considered  whether  these  are  conditions 
precedent  or  not.  Now,  in  order  to  clear  this  point,  I  would  first  pre- 
mise that  there  are  no  precise  technical  words  required  in  a  deed  to 
make  a  stipulation  a  condition  precedent  or  subsequent ;  neither  does 
it  depend  on  the  circumstance,  whether  the  clause  is  placed  prior  or 
posterior  in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant.  For 
the  same  words  have  been  construed  to  operate  as  either  the  one  or  the 
other,  according  to  the  nature  of  the  transaction.  The  merits,  there- 
fore, of  the  question  must  depend  on  the  nature  of  the  contract,  and 
the  acts  to  be  performed  bj'  the  contracting  parties,  and  the  subsequent 
facts  disclosed  on  the  record,  which  have  happened  in  consequence  of 
this  contract.  It  is  unnecessary  to  saj^  whether  the  clause  relative  to 
the  certificate  be  a  condition  precedent  or  not ;  for  granting  it  to  be  a 
condition  precedent,  3'et  the  plaintiffs  having  taken  all  proper  steps  to 
obtain  the  certificate,  and  it  being  rendered  impossible  to  be  performed 
by  the  neglect  and  default  of  the  company's  agents,  which  the  jury 
have  found  to  be  the  case,  it  is  equal  to  performance.  If  it  were  neces- 
sary to  cite  any  case  for  this,  which  is  evident  from  common  sense,  it 
was  so  held  in  Rolle's  Abridgment,  455,  and  many  other  books.  If  so, 
there  was  a  right  of  action  once  fairly  vested  in  the  plaintiffs,  from  the 
defendants  not  having  fully  laden  the  ship  before  she  left  India,  which 
they  were  by  their  covenant  bound  to  do.  For  all  that  is  necessary 
prima  facie  to  found  an  action  of  covenant  upon  is,  that  the  covenant 
should  be  broken.  And  this  right  of  action,  once  vested,  was  only 
capable  of  being  divested  by  a  subsequent  non-feasance,  namely,  by  not 
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taking  the  proper  steps  to  procure  a  survey  after  the  arrival  of  the  ship 
in  the  river  Thames.  This,  therefore,  being  a  circumstance  the  omis 
sion  of  which  was  to  defeat  the  plaintiffs'  right  of  action  once  vested, 
whether  called  bj-  the  name  of  a  proviso  by  way  of  defeasance,  or  a  con- 
dition subsequent,  it  must  in  its  nature  be  a  matter  of  defence,  and 
ought  to  be  shown  by  the  defendants  ;  and,  as  they  have  not  insisted  on 
it,  though  they  have  insisted  on  the  want  of  a  certificate,  we  must,  after 
verdict,  take  it  that  the  fact  did  not  exist ;  and  it  will  follow  as  a  con- 
sequence that  there  is  no  ground  for  arresting  the  judgment,  and  that 
the  rule  must  be  discharged.  Suk  discharged. 


WILLIAM  GRAY  v.  OLIVER  GARDNER  and  Others. 
Stjpeeme  Judicial  Couet  of  Massachusetts,  March  Term,  1821. 

[Reported  in  17  Massachusetts  Reports,  188.] 

Assumpsit  on  a  written  promise  to  pay  the  plaintiff  $5,198.87,  with 
the  following  condition  annexed,  viz.:  "On  the  condition  that  if  a 
greater  quantitj-  of  sperm  oil  should  arrive  in  whaling  vessels  at  Nan- 
tucket and  New  Bedford,  on  or  between  the  first  day  of  April  and  the 
first  daj'  of  October  of  the  present  year,  both  inclusive,  than  arrived  at 
said  places  in  whahng  vessels  on  or  within  the  same  term  of  time  the 
last  year,  then  this  obligation  to  he  void."     Dated  April  14,  1819. 

The  consideration  of  the  promise  was  a  quantity  of  oil  sold  bj'  the 
plaintiff  to  the  defendants.  On  the  same  day  another  note,  uncondi- 
tional, had  been  given  by  the  defendants  for  the  value  of  the  oil,  esti- 
mated at  sixty  cents  per  gallon ;  and  the  note  in  suit  was  given  to 
secure  the  residue  of  the  price,  estimated  at  eight3'-five  cents,  to  de- 
pend on  the  contingency  mentioned  in  the  said  condition. 

At  the  trial  before  the  Chief  Justice,  the  case  depended  upon  the 
question  whether  a  certain  vessel,  called  the  Lady  Adams,  with  a  cargo 
of  oil,  arrived  at  Nantucket  on  the  first  daj-  of  October,  1819,  about 
which  fact  the  evidence  was  contradictory.  The  judge  ruled  that  the 
burden  of  proving  the  arrival  within  the  time  was  on  the  defendants ; 
and  further  that,  although  the  vessel  might  have,  within  the  time,  got- 
ten within  the  space  which  might  be  called  Nantucket  Roads,  yet  it 
was  necessary  that  she  should  have  come  to  anchor,  or  have  been 
moored,  somewhere  within  that  space  before  the  hour  of  twelve  follow- 
ing the  first  day  of  October,  in  order  to  have  arrived  within  the  mean- 
ing of  the  contract. 

The  opinion  of  the  Chief  Justice  on  both  these  points  was  objected  to 
by  the  defendants,  and  the  questions  were  saved.  If  it  was  wrong  on 
either  point,  a  new  trial  was  to  be  had  ;  otherwise  judgment  was  to  be 
rendered  on  the  verdict,  which  was  found  for  the  plaintiff'. 
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Whitman,  for  the  defendants.  As  the  evidenee  at  the  trial  was  con- 
tradictory, the  question  on  whom  the  burden  of  proof  rested  became 
important.  We  hold  that  it  was  on  the  plaintiff.  This  was  a  condition 
precedent.  Until  it  should  happen,  the  promise  did  not  take  effect. 
On  the  non-occurrence  of  a  certain  contingent  event,  the  promise  was 
to  be  binding,  and  not  otherwise.  To  entitle  himself  to  enforce  the 
promise,  the  plaintiff  must  show  that  the  contingent  event  has  not 
actuallj'  occurred. 

On  the  other  point  saved  at  the  trial,  the  defendants  insist  that  it 
was  not  required  by  the  terms  of  this  contract  that  the  vessel  should  be 
moored.  It  is  not  denied  that  such  would  be  the  construction  of  a 
policy  of  insurance  containing  the  same  expression.  But  every  con- 
tract is  to  be  taken  according  to  the  intention  of  the  parties  to  it,  if 
such  intention  be  legal  and  capable  of  execution.  The  contemplation 
of  parties  to  a  policy  of  insurance  is,  that  the  vessel  shall  be  safe  before 
she  shall  be  said  to  have  arrived.  So  it  is  in  some  other  maritime  con- 
tracts. But  in  that  now  in  question,  nothing  was  in  the  minds  of  the 
parties,  but  that  the  fact  of  the  arrival  of  so  much  oil  should  be  known 
within  the  time  limited.  The  subject-matter  in  one  case  is  safety,  in 
the  other  it  is  information  only.  In  this  case  the  vessel  would  be  said 
to  have  arrived,  in  common  understanding,  and  according  to  the  mean- 
ing of  the  parties. 

F.  O.  Gray,  for  the  plaintiff. 

Parkek,  C.J.  The  very  words  of  the  contract  show  that  there  was 
a  promise  to  pa}-,  which  was  to  be  defeated  bj^  the  happening  of  an 
event,  viz.,  the  arrival  of  a  certain  quantity  of  oil,  at  the  specified 
places,  in  a  given  time.  It  is  like  a  bond  with  a  condition :  if  the 
obligor  would  avoid  the  bond,  he  must  show  performance  of  the  condi- 
tion. The  defendants,  in  this  case,  promise  to  pay  a  certain  sum  of 
monej',  on  condition  that  the  promise  shall  be  void  on  the  happening  of 
an  event.  It  is  plain  that  the  burden  of  proof  is  upon  them ;  and  if 
they  fail  to  show  that  the  event  has  happened,  the  promise  remains 
good. 

The  other  point  is  equally  clear  for  the  plaintiff.  Oil  is  to  arrive  at 
a  given  place  before  twelve  o'clock  at  night.  A  vessel  with  oil  heaves 
in  sight,  but  she  does  not  come  to  anchor  before  the  hour  is  gone.  In  no 
sense  can  the  oil  be  said  to  have  arrived.  The  vessel  is  coming  until 
she  drops  anchor,  or  is  moored.  She  may  sink,  or  take  fire,  and  never 
arrive,  however  near  she  may  be  to  her  port.  It  is  so  in  contracts  of 
insurance ;  and  the  same  reason  applies  to  a  case  of  this  sort.  Both 
parties  put  themselves  upon  a  nice  point  in  this  contract ;  it  was  a  kind 
of  wager  as  to  the  quantity  of  oil  which  should  arrive  at  the  ports  men- 
tioned before  a  certain  period.  They  must  be  held  strictly  to  their 
contract,  there  being  no  equity  to  interfere  with  the  terms  of  it. 

Judgment  on  the  verdict.^ 

1  Compare  Semmes  v.  Hartford  Ins.  Co.,  13  Wall.  158;  N.  T.  Life  Ins.  Co.  b, 
Statham,  93U.  S.  24.  — Ed. 
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SECTION'  V. 

Performance  of  Conditions,  and  how  it  should  be  averred. 

LAMB'S   CASE. 

In  the  Common  Pleas,  Trinitt  Term,  1599. 

[Reported  in  5  Reports,  23  6.] 

In  debt  on  a  bond  bj'  Lamb,  executor  of  D.,  against  Brownwent, 
with  condition  ' '  That  if  the  defendant  shall  in  the  Term  of  St.  Michael 
next,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  give 
unto  the  said  D.,  his  executors  or  assigns,  such  sufficient  release  and 
discharge,  &c.,  as  by  the  judge  of  the  said  court  shall  be  thought 
meet,  that  then,"  &c.  The  defendant  showed,  that  Doctor  Lewyn  was 
judge  of  the  court,  et  quod  idem  judex  nee  devisavit,  nee  appunctuavit 
aliquam  relaxationem,  seu  exonerationem,  Sfc.,  secundum  formam,  SfC.  ; 
upon  which  the  plaintiff  did  demur  in  law.  And  it  was  adjudged  for 
the  plaintiff ;  for  inasmuch  as  the  judge  was  a  stranger  to  the  condition, 
and  the  condition  is  for  the  benefit  of  the  obhgor,  and  the  performance 
thereof  shall  save  his  bond,  he  hath  taken  upon  him  to  perform  it  at 
his  peril ;  and  therefore  he  ought  not  onlj'  to  have  done  the  first  act,  but 
ought  also  to  have  procured  the  judge  to  have  devised  and  directed  it. 
Otherwise  it  is,  if  the  obligee  himself  or  his  counsel  should  devise. 


BLANDFORD   v.   ANDREWS. 
In  the  Queen's  Bench,  Michaelmas  Term,  1599. 

[Reported  in  Crolce  Elizabeth,  694.] 

Debt  on  an  obligation  of  80Z.  conditioned  that  if  the  defendant  pro- 
cured a  marriage  to  be  had  between  the  plaintiff  and  one  Bridget 
Palmer,  at  or  before  the  feast  of  St.  Bartholomew  then  next  following, 
that  then,  &c.  The  defendant  pleaded  that  the  plaintiff,  before  that 
feast,  came  to  the  said  Bridget  Palmer  and  called  her  whore  ;  and  told 
her  that,  if  he  married  her,  he  would  tie  her  to  a  post ;  and  used  other 
opprobrious  words  unto  her ;  by  reason  whereof  the  defendant  could 
not  procure  the  said  marriage  before  the  said  feast.  Whereupon  the 
plaintiff  demurred.  Williams,  Serjt.,  moved  that  this  was  not  any 
plea  ;  for  he  hath  not  shown  that  he  used  his  endeavor  to  procure  the 
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marriage  ;  for  it  may  be  that,  notwithstanding  these  words,  they  would 
have  intermarried.  And  of  that  opinion  was  all  the  Court ;  for  the 
defendant  ought  to  show  that  there  was  not  any  default  in  him,  and 
that  he  did  as  much  as  in  him  lay  to  procure  it ;  otherwise  he  doth  not 
save  his  obligation ;  and  these  words  spoken  before  the  day,  at  one 
time  only,  are  not  such  an  impediment  but  that  the  marriage  might 
have  taken  effect.     Wherefore  it  was  adjudged  for  the  plaintiff. 


MORE  AND  BAKER  v.   MORECOMB. 
In  the  Common  Pleas,  Michaelmas  Term,  1601. 

[Reported  in  CroJce  Elizabeth,  864.] 

Debt  upon  an  obligation  conditioned  to  deliver  to  the  plaintiff  before 
such  a  feast,  such  a  ship,  and  all  the  tackling  thereto,  or,  in  default 
thereof,  to  pay  at  the  same  feast  such  a  sum  as  John  Norris  and  J.  S. 
shall  value  them  to  be  worth.  The  defendant  pleaded  that,  before  the 
said  feast,  the  said  J.  Norris  and  J.  S.  did  not  make  any  valuation  of 
them.  It  was  thereupon  demurred  and  resolved  by  all  the  Court  for 
the  plaintitt';  for,  although  he  hath  election  to  do  the  one  or  the  other, 
yet,  the  condition  being  for  his  benefit,  he  ought  to  provide  that  the 
value  should  be  assessed,  otherwise  he  is  to  deliver  the  goods  them- 
selves ;  for  if  one  be  obliged  to  make  such  an  assurance  of  such  land 
as  the  counsel  of  the  obligee  before  such  a  day  shall  advise,  or  to  pay 
there  and  then  100/.  ;  if  the  counsel  devise  not  anj'  assurance,  he  ought 
to  pay  the  100/.,  for  it  being  to  his  advantage  when  it  is  performed,  he 
ought  to  provide  that  he  performs  the  one.  And  Walmesley  said.  If 
one  be  obliged  to  pay  20/.  before  the  first  day  of  Maj^  or  to  marry 
A.  S.  before  the  first  day  of  August  next  ensuing,  if  he  doth  not  pay 
the  20/.  before  the  first  day  of  May,  and  A.  .S.  dies  before  the  first  day 
of  August,  so  as  the  condition  is  become  impossible  by  the  act  of  God 
in  this  part,  3'et  the  obligation  is  forfeited,  because  he  hath  undertaken 
to  perform  the  one  of  them  ;  and  it  was  his  folly  that  he  did  not  perform 
it  when  it  was  in  his  power  and  election  to  have  done  it.  Wherefore, 
&c.     And  afterwards  it  was  adjudged  for  the  plaintiff. 
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LEA  V.   EXELBY. 
In  the  Qtjeen's  Bench,  Tkinity  Term,  1602. 

[Reported  in  Crolce  Elizabeth,  888.] 

Assumpsit.  Whereas  the  defendant  was  possessed  of  such  a  lease 
for  years,  the  inheritance  being  the  plaintiff's,  in  consideration  the 
plaintiff  promised  to  pay  unto  him  such  a  sum  of  money,  such  a  day 
and  place,  that  the  defendant  promised  super  solutionem  inde  to  surren- 
der unto  him  his  lease  ;  and  allegeth  that  he  at  the  day  and  place  ten- 
dered the  money,  and  that  the  defendant  had  not  surrendered  his  lease. 
The  defendant  pleaded  non  assumpsit,  and  found  against  him ;  and  it 
was  moved  in  arrest  of  judgment  that  the  defendant  was  not  to  make 
the  surrender,  but  upon  the  payment  of  the  money,  or  an  express  ten- 
der and  refusal.  And  the  plaintiff  here  hath  alleged  quod  obtulit ;  but 
he  saith  not  that  the  defendant  refused,  which  is  material  and  issuable  ; 
and  he  might  have  taken  issue  upon  the  refusal,  if  it  had  been  alleged ; 
and  although  he  hath  pleaded  no?i  assumpsit,  yet,  the  declaration  being 
ill  in  substance,  the  defendant  may  well  take  advantage  thereof.  Coke, 
Attorney-General,  moved  that  the  declaration  was  good,  and  there 
needed  not  any  tender  and  refusal  to  have  been  alleged,  for  it  sufflceth 
to  allege  that,  in  consideration  he  assumed  to  pa}-  such  a  sum,  the  de- 
fendant assumed  to  surrender ;  so  there  being  an  assumpsit  against  an 
assumpsit,  it  had  been  well  enough.  But  all  the  Court  held,  that,  if  the 
promise  had  been  in  consideration  he  assumed  to  pay  such  a  sum,  that 
the  defendant  had  assumed  to  surrender,  that  had  been  sufficient ;  for 
then  he  is  to  make  his  surxeruier,  and  he  ought  to  take  his  remedy 
against  the  other  for  the  non-performance  of  his  promise  ;  but  here  it  is, 
that  he  assumed  to  pay,  and  the  other  assumed  to  surrender  it  upon 
the  payment,  so  as  he  would  not  trust  to  his  promise  ;  but  when  he  had 
paid,  he  would  then  surrender  it.  And,  in  the  first  case,  he  needed  not 
allege  the  performance  of  the  promise  ;  but  here  in  this  he  ought.  And 
when  he  saith  quod  obtulit,  and  saith  not  that  the  other  accepted  it  or 
refused  it,  his  allegation  of  the  tender  is  not  to  any  purpose ;  for  he 
shall  never  say  quod  obtulit  onlj',  but  he  ought  to  plead  further  that  none 
was  there  to  receive  it,  or  that  he  refused  ;  or  he  ought  to  allege  pay- 
ment ;  and  here  it  is  matter  of  substance,  for  want  whereof  the  declara- 
tion is  not  good.  Wherefore  it  was  adjudged  for  the  defendant.  And 
afterwards.  Coke  said  that  Willenhall's  case  was  adjudged,  that  tender 
without  alleging  a  refusal  was  not  good. 
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AUSTIN   y.  JERVOYSE. 
In  the  Common  Pleas,  Trinitt  Tekm,  1615. 

[Reported  in  Hobart,  69.] 

John  Austin,  being  within  age,  brought  an  assumpsit  Toy prochein  ami 
against  Jervoyse,  and  declared,  whereas  he  bought  of  the  defendant  a 
horse  for  a  piece  of  gold  of  twenty-two  shillings  paid  in  hand,  and  for 
eleven  pounds  more  to  be  paid  at  the  death  or  marriage  of  the  said 
John,  for  which  he  should  become  bound  with  sufficient  surety  by  their 
writing  obligatory  ;  the  defendant  in  consideration  thereof  promised  to 
deliver  him  the  horse  when  he  should  be  required,  and  says  that  after- 
wards he  offered  to  become  bound  to  him  (but  says  not  by  his  writing 
obligatory,  with  a  sufficient  surety,  for  the  payment  of  the  said  eleven 
pounds  as  aforesaid) ,  but  yet  he  hath  not  delivered  him  the  horse,  though 
he  were  required. 

The  issue  non  assumpsit,  and  the  verdict  for  the  plaintiff.  But  he 
could  not  have  judgment,  for  he  should  have  tendered  the  obligation 
sealed ;  he  should  set  down  the  sum,  that  the  Court  might  judge  if  it 
were  sufficient  for  the  eleven  pounds ;  the  surety  should  have  been 
named. 


S.   C.   nom.   AUSTEN  V.   GERVAS. 

[Reported  in  Hobart,  77.] 

In  the  assumpsit  before,  by  Austen,  plaintiff,  against  Gervas,  judg- 
ment was  given  against  the  plaintiff,  because  he  did  not  aver  that  he 
did  offer  the  bond  ready  sealed,  and  to  deliver  the  same  to  the  said 
Gervas,  neither  did  set  down  the  sum  in  which  he  should  be  bound  for 
the  same  ten  pounds  ;  for  though  it  were  expressed  in  the  consideration 
laid,  only  that  he  should  be  bound  for  the  payment,  yet  the  law  required 
that  he  should  be  bound  in  a  competent  sum,  which  is  under  the  judg-' 
ment  of  the  Court,  and  therefore  must  be  pleaded  expressly,  that  the, 
Court  may  judge  of  it. 
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ANONYMOUS. 
In  the  King's  Bench,  Michaelmas  Term,  1622. 

[Reported  in  2  Rolle's  Reports,  238.] 

A  MAN  named was  bound  in  an  obligation,  and  the  condition  of 

it  was  tliat  be  should  deliver  to  the  obligee  a  release  of,  &c.  In  debt 
upon  this  obligation  the  obligor  pleaded  that  he  paratus  fuit  at  the  day 
to  seal  and  deliver  to  the  plaintiff  the  release  ;  that  it  was  written  and 
the  wax  fixed  to  the  label ;  and  that  the  plaintiff  refused  to  accept  it : 
whereupon  it  was  demurred. 

Chamberlayne.  If  it  was  a  thing  that  could  not  be  done  without 
the  plaintiff,  and  the  plaintiff  refused  to  accept  it,  he  would  be  dis- 
charged if  he  did  all  he  could,  as  if  the  obligee  refuses  to  accept  a 
feoffment  which  the  obligor  offers.  But  in  this  case  he  has  not  done 
all  he  could,  for  he  ought  to  have  sealed  it  without  the  plaintiff,  which 
he  did  not  do ;  and  thereupon  the  plaintiff  rightfully  refused  to  ac 
cept  it.  .  .  . 


BALL  V.  PEAKE. 
In  the  King's  Bench,  Michaelmas  Term,  1660. 

[Reported  in  1  Siderjin,  13.] 

In  an  action  on  the  case  the  plaintiff  showed  that  the  defendant 
promised,  in  consideration  that  the  plaintiff  would  pay  him  so  much 
money,  to  assign  over  his  term  to  the  plaintiff ;  and  upon  non  assump- 
sit, &c.,  it  was  moved  in  arrest  of  judgment  that  the  declaration  was 
bad,  because  he  said  he  tendered  the  money,  but  did  not  show  that 
the  defendant  refused;  and  W.  Windham,  Serjt.,  said  the  refusal  was 
the  issuable  thing:  6  E.  III.,  31  ;  and  there  ought  to  be  a  payment 
in  fact  or  in  law,  and  it  is  the  refusal  that  is  payment  in  law.  and  not 
the  tender.  Twysden,  J. ,  said,  that  if  the  defendant  had  demurred, 
the  declaration  would  have  been  bad ;  but  as  it  is  after  verdict,  it  is 
good  enough.  And  he  cited  a  case  ruled  in  this  Court,  where  a  feme 
brought  an  action  on  the  case  against  J.  S.  upon  a  promise  that  J.  S. 
would  marry  her ;  and  she  did  not  say  that  she  tendered  herself  to  be 
married.  But,  it  being  after  verdict,  it  was  held  good  enough  ;  where- 
fore it  was  ruled  accordingly  in  this  case.      Vide  17  E.  III.,  11a,  pi.  35. 
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DOUGHTY  V.  NEAL. 
In  the  King's  Bench,  Hilabt  Term,  1669. 

[Reported  in  1  Williams'  Saunders,  215.] 

Debt  on  bond ;  the  defendant  praj'ed  oyer  of  the  condition,  which  is, 
"  That  in  a  suit  depending  in  Chancery  between  Ehzabetli,  Alexander, 
J'riscilla,  Marj-,  and  Charles  Fraiser,  children  of  Elizabeth  Fraiser,  de- 
ceased, b3'  the  defendant,  their  guardian  and  administrator  during  their 
minority,  to  the  use  of  the  infants,  plaintiflfs,  and  the  said  Doughty,  the 
now  plaintiff,  and  others,  defendants,  it  was  decreed  that  the  said 
Doughtj',  the  now  plaintiff,  should  pay  to  the  said  infants,  or  to  their 
guardian  for  their  use,  the  sum  of  850^.  in  satisfaction  of  all  their  right, 
title,  and  interest  to  a  lease  of  the  manor  of  Martley,  and  other  lands, 
in  the  county  of  iSuffoUt ;  if  therefore  the  defendant  shall  procure  Doctor 
Alexander  Fraiser,  or  the  plaintiffs,  Elizabeth  and  Priscilla  Fraiser,  to 
perform  the  decree,  and  that  he  and  they  shall  at  their  several  and  re- 
spective ages  of  one-and-twent3-  years  release  the  right,  title,  estate,  in- 
terest, and  claim  which  he  or  they,  or  either  of  them,  have,  hath,  or  may 
pretend  to  have,  in  and  to  the  said  lease  of  the  said  manor  and  lands, 
and  to  all  the  rents  and  profits  due  for  the  same,  and  had  and  received 
or  not  received  bj'  the  said  now  plaintiff,  then  the  obligation  shall  be 
void,"  &c.  Upon  which  the  defendant  pleaded,  that  the  said  Alexander 
Fraiser,  and  the  said  infants  Elizabeth  and  Priscilla,  never  had,  nor 
ever  pretended  to  have,  anj-  right,  title,  interest,  estate,  or  claim  to  the 
said  manor  and  lands  which  they  could  release  ;  and  this,  &c.  ;  where- 
fore, &c.     To  which  plea  the  plaintiff  demurred. 

And  judgment  was  given  for  the  plaintiff  by  the  whole  Court,  because 
the  defendant  at  his  peril  ought  to  have  procured  them  to  make  a  release 
de  facto,  although  they  had  not  any  right,  &c.  ;  and  the  rather,  because 
it  appears  by  the  condition  that  they  had  a  pretence  in  equitjs  although 
thejr  had  no  right,  title,  or  interest  at  law.  Saunders  of  counsel  with  the 
defendant.      Winnington  with  the  plaintiff. 


PEETERS   V.  OPIE. 

In  the  King's  Bench,  Tkinity  Term,  1671. 

[Reported  in  2  Williams'  Saunders,  350.] 

Assumpsit.  The  plaintiff  declares  that  it  was  agreed  between  the 
plaintiff  and  defendant,  that  the  plaintiff  should  pull  down  and  prostrate 
the  walls  of  three  houses,  and  in  the  places  in  which  the  said  walls  were 
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erected  should  build  for  the  said  defendant  a  malt-house,  and  a  linny  or 
dry -house,  and  cover  them  with  slate  or  tile,  and  that  the  said  defend- 
ant should  pay  to  the  said  plaintiff,  for  his  work  in  and  about  the  pull- 
ing down  and  prostrating  the  said  walls,  and  building  and  erecting  the 
said  malt-houSe  and  linny-house,  8^.  of  lawful  money,  &c.  And  then 
the  plaintiff  laj^s  mutual  promises,  namely,  that  in  consideration  that  the 
plaintiff  had  undertaken  to  perform  his  part  of  the  said  agreement,  the 
defendant  promised  to  perform  the  said  agreement  on  his  part  to  be  per- 
formed ;  and  the  plaintiff  also  la3's  another  promise  in  his  declaration, 
and  tlien  he  makes  this  averment,  namely,  "And  the  said  plaintiff  in 
fact  saj-s  that  he  always  from  the  time  of  making  the  said  agreement 
hitherto  was  ready  and  offered  to  perform  the  said  agreement  in  all 
things  on  his  part  to  be  performed,  yet  the  said  defendant"  has  not 
paid  the  81.  nor  the  other  sums  of  money  contained  in  the  other  promise, 
to  the  plaintiff's  damage  of  201.  The  defendant  pleads  non  assumpsit, 
and  the  issue  was  found  for  the  plaintiff  on  both  promises,  and  entire 
damages  assessed. 

And  now  in  this  Term  Saunders  moved  in  arrest  of  judgment  that  the 
plaintiff  has  not  well  entitled  himself  to  the  action  on  the  said  promise 
for  want  of  averring  that  he  has  performed  the  work  which  he  was  to 
do,  or  that  he  was  prevented  from  doing  it  by  the  defendant ;  for  he 
only  says  that  he  was  ready  and  offered,  but  he  does  not  say  that  he 
performed,  or  that  he  was  hindered  or  prevented  by  the  plaintiff  from 
doing  it.  And  therefore  he  ought  not  to  have  the  8Z.,  for  he  was  to 
have  it  for  his  labor,  &c.  ;  which  implies  that  he  first  ought  to  do  the 
work  before  he  can  demand  his  wages  for  his  labor.  For  though  it  be 
laid  by  waj^  of  agreement  and  mutual  promise,  yet  it  appears  by  the 
very  agreement  itself  that  the  plaintiff'  was  to  do  the  work  and  to  have 
the  8/.  for  his  work  ;  and  therefore  the  mutual  promise  is  only  to  j)erform 
the  agreement,  which  the  defendant  has  not  brolten  on  his  part  by  the 
non-payment  of  the  said  8/. ,  if  the  plaintiff  has  not  performed  the  work, 
which  was  to  be  precedent  to  the  payment  of  the  money.  And  although 
the  plaintiff  has  laid  it  bj-  way  of  mutual  agreement,  j'ct  in  fact  it  is  no 
more  than  that  the  defendant  desired  the  plaintiff  to  do  the  work,  and 
he  would  pay  him  81.  for  it,  which  is  a  common  contract  between  parties  ; 
and  the  meaning  of  it  is  that  the  work  should  be  done  first  before  pay- 
ment :  for  the  party  who  is  to  pay  the  monej'  does  not  intend  to  pay  it 
unless  the  work  be  performed ,  he  does  not  mean  to  pay  his  monej-,  and 
then  to  bring  an  action  for  not  performing  the  work  against  one  who 
perhaps  is  not  responsible,  or,  after  he  has  got  the  money,  will  run  away  ; 
but  if  the  plaintiff'has  offered  to  do  the  work  and  the  defendant  has  hin- 
dered him,  the  defendant  will  be  in  such  case  bound  to  pay  the  money, 
because  he  ought  not  to  take  advantage  of  his  own  wrong.  And 
therefore  the  judgment  was  stayed  until  it  should  be  moved  on  the 
other  side. 

And  afterwards  at  another  day,  Pollexfen  moved  for  judgment  for  the 
plaintiff,  because,  as  he  said,  there  was  here  a  promise  on  each  side,  and 


794  PEETEES   V.    OPEB.  [CHAP.   HI. 

if  the  plaintiff  has  not  performed  the  agreement  on  his  part,  the  defend- 
ant has  remedy  against  him  by  action ;  and  here  the  agreement  is  not 
that  the  monej-  is  to  be  paid  after  the  work  is  done,  but  it  is  to  be  paid 
geuerallj'  whether  the  work  be  done  or  not ;  but  if  the  work  is  not  done 
the  defendant  has  his  remedy  on  the  promise  as  aforesaid  ;  and  therefore 
he  prayed  judgment  for  the  plaintiff. 

And  TwYSDEN,  J.,  was  of  opinion  that  the  plaintiff  should  have 
judgment  for  the  reason  given  by  PoUexfen  ;  and  also  because  the 
words  '  for  his  labor '  are  no  more  than  what  the  law  would  have  im- 
plied. And  he  said  that  if  the  agreement  had  been  that  the  plaintiff 
should  do  the  work  and  the  defendant  should  pay  the  plaintiff  81. ,  with- 
out saying  for  his  work,  there  had  been  no  doubt  that  the  plaintiff 
might  maintain  an  action  for  the  money  although  he  had  not  done  the 
work  :  yet  the  law  implies  that  the  81.  was  to  be  paid  for  his  work,  and 
therefore  the  addition  of  the  words  '  for  his  work '  will  not  alter  the  case 
at  all,  for  the}-  would  be  intended  if  they  had  been  omitted,  et  expressio 
eorum  guce  tacite  insunt  nihil  operaiur ;  wherefore  he  concluded  that  the 
plaintiff  ought  to  have  his  judgment. 

Hale,  C.  J.,  contra;  and  that  the  declaration  was  insufiioient,  and 
judgment  should  be  arrested  ;  for  he  said  that  the  words  '  for  his  labor ' 
make  a  condition  precedent,  so  that  the  plaintiff  ought  of  necessity  to 
have  the  work  done,  or  at  least  that  he  was  hindered  from  doing  it  by 
the  defendant,  before  he  can  demand  the  money.  And  he  further  said 
that  if  the  said  agreement  had  been  put  into  writing  under  the  seals  of 
the  parties,  it  had  been  clear  that  the  plaintiff  could  not  maintain  an 
action  of  covenant  for  the  81.  without  such  an  averment ;  and  no  more 
can  he  do  so  here ;  and  although  there  were  mutual  promises  in  the 
case,  yet  the  defendant's  promise  was  on  the  performance  of  the  agree- 
ment, which  in  itself  was  onlj'  conditional  on  the  defendant's  part, 
namely,  that  if  the  plaintiff  performed  the  work,  then  the  defendant 
was  to  pay  him  8/.  for  his  labor,  but  otherwise  not ;  and  here  it  appears 
that  the  plaintiff  has  not  performed  the  work ;  wherefore  the  defendant 
is  not  bound  to  paj'  him  the  81.  notwithstanding  the  mutual  promise. 
But  he  said,  that  if  by  the  agreement  it  had  been  that  the  81.  should  be 
paid  on  any  certain  day,  perhaps  the  law  would  be  otherwise ;  because 
then  it  might  be  construed  that  the  defendant  relied  on  the  plaintiff's 
mutual  promise  for  his  security  ;  but  here  no  certain  time  being  limited 
when  the  money  should  be  paid,  the  law  makes  a  construction  that  it 
shall  be  paid  when  the  work  will  be  finished  and  not  before,  unless  the 
defendant  himself  was  the  cause  why  it  was  not  finished,  which  does 
not  appear  here  in  this  record. 

Rainsford,  J.,  agreed  with  Hale,  Morton,  J.,  being  absent  on  ac- 
count of  ill  health  ;  wherefore  the  judgment  was  not  absoluteh-  arrested, 
but  the  plaintiff  had  leave  to  move  it  again  ;  but  his  counsel  perceiving 
the  opinion  of  Hale  and  Rainsford,  did  not  move  it  again,  and  con- 
sequently judgment  was  arrested.  Vide  Co.  Lit.  204  a,  that  the  word 
fro  makes  a  condition  in  things  executorj',  &c. 
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Afterwards,  in  Trinit3'  Term,  in  the  twenty-fourth  j'ear  of  the  now 
king,  it  was  moved  again ;  and  Twysden  retaining  his  former  opinion, 
the  Court  gave  judgment  for  the  plaintiff,  because  then  Hale,  C.  J., 
and  the  other  judges  held,  that  "  he  was  ready  and  offered  to  perform," 
&c.,  was  a  sufficient  averment  after  verdict.  Quod  nota. 


LARGE  V.   CHESHIEE. 
In  the  King's  Bench,  Teimtt  Tekm,  1671. 

[Reported  in  1  Ventris,  147.] 

In  covenant  the  plaintiff  declared  upon  articles  of  agreement  be- 
tween him  and  the  defendant,  whereby  the  defendant  covenanted  to 
pay  him  such  a  sum,  the  plaintiff  making  to  him  a  sufficient  estate  in 
such  lands  before  the  feast  of  St.  Thomas  next  ensuing  the  date  of  the 
deed ;  and  then  he  saith,  that  licet  he  the  plaintiff  semper  a  tempore 
confectionis  scripti  paratus  fuit  ad  performand'  all  the  agreement  of  his 
part  usque  ad  diem  exhibitionis  billoe,  the  defendant  had  not  paid  him 
the  money. 

The  defendant  pleaded,  gicod  ipse  obtulit  solvere  the  money  aforesaid, 
apud  Derby,  si  le  plaintiff  faceret  ei  bonum  et  sufficient'  statum  de  et  in 
prcemissis,  S^c. 

The  plaintiff  replied,  protestando  that  the  defendant  did  not  offer  the 
money,  pro  placito  that  he  the  21st  of  December  apud  Derby  fecit  et 
sigillavit  quandam  Chartam  Feoffamenti,  whereby  he  conveyed  the 
premises  to  the  defendant,  and  that  he  came  to  the  premises  an  hour 
before  sunset  the  same  day,  paratus  ad  deliberand'  seisinatn,  Sfc,  et  quod 
defendens  nee  aliquis  ex  parte  illius  venit  ad  recipiend',  Sfc,  to  which 
the  defendant  demurred  and  adjudged  for  him. 

It  was  held,  that  these  words,  ipso  faciente  bonum  statum,  were  a  con- 
dition precedent  to  the  payment  of  the  money ;  therefore  the  plaintiff 
in  his  declaration  should  have  averred  the  performance  of  it  particu- 
larly, and  not  by  such  general  words,  that  he  had  done  all  on  Ms 
part. 

And  it  differs  from  the  case  where  in  assumpsit  the  plaintiff  de- 
clared, that  the  defendant  in  consideration  the  plaintiff  should  permit 
him  to  enjoy  such  land  for  seven  years,  that  he  would  pay  him  pro 
quolihet  anno  20«.,  and  the  action  was  held  well  brought  within  the 
seven  years,  for  that  it  was  an  executory  contract  for  every  of  the 
years,  according  to  the  intention  of  the  parties. 

It  was  resolved  also,  that  the  replication  was  insufficient ;  for  that  the 
plaintiff  having  election  to  make  what  conveyance  he  pleased,  he  ought 
to  have  given  notice  to  the  defendant  that  he  would  execute  this 
chartej  of  feoffment  by  livery,  for  it  might  have  been  by  enrolment 
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But  Hale  said,  the  time  wlieu,  in  this  case,  was  not  necessary  to  be  in 
the  notice,  because  the  charter  was  sealed  and  delivered  upon  the 
extreme  daj'  limited  \>y  the  agreement,  so  the  defendant  knew  it  must 
be  upon  that  day  ;  so  for  the  place,  because  it  is  a  local  thing,  and  must 
be  done  upon  the  land. 

But  because  he  had  set  forth  no  notice  given  to  the  defendant,  that 
he  would  make  liverj-,  the  replication  is  insufficient ;  as  if  a  man  be 
bound  to  levy  a  flue,  he  must  sliow  whether  he  will  do  it  in  court,  or 
\>j  dedimus  ;  and  the  Court  said,  if  the  defendant  had  refused  to  accept 
of  liverj-,  the  plaintiff  might  as  well  have  brought  the  action  as  if  he  had 
actually  made  it. 


LANCASHIRE  v.  KILLINGWOETH. 
In  the  King's  Bench,  Trinity  Teem,  1701. 

[Reported  in  1  Lord  Raymond,  686, 12  Modern,  529.] 

In  covenant  for  2,000Z.  the  plaintiff  declared  that  the  defendant's 
testator  covenanted  with  the  plaintiff,  upon  two  days'  notice  to  be  given 
to  him,  to  accept  at  any  time  witliin  the  j-ear  1,000Z.  of  the  joint  stock 
of  the  Hudson's  Baj'  Company'  at  the  Hudson's  Bay  House  in,  &c.,  and 
upon  the  transfer  thereof  to  pay  to  the  plaintiff  2,000Z.  ;  and  the  plaintiff 
avers,  that  upon  the  2d  of  November,  1692,  he  left  notice  in  writ- 
ing at  the  testator's  house,  requiring  him,  the  4th  of  November  fol- 
lowing (which  was  within  tlie  j'ear)  at  the  Hudson's  Bay  House  to 
accept  the  1,000/.  stock ;  and  that  the  plaintiff  was  readj'  there  at  the 
daj',  and  offered  to  transfer  the  stock,  but  that  the  testator  did  not 
come  to  accept  it ;  nor  hath  the  said  testator  or  the  defendant  paid  to 
the  plaintiff  the  2,000/.  Upon  demurrer  to  the  declaration,  and  argu- 
ment at  the  bar  two  or  three  times,  the  whole  Court  held  the  declaration 
ill,  and  that  judgment  ought  to  be  given  for  the  defendant. 

And  Holt,  C.  J.,  who  delivered  the  opinion  of  the  Court,  argued 
thus  :  It  docs  appear  that  the  money  was  to  be  paid  upon  transfer  of 
the  stock ;  and  it  is  to  be  admitted,  that  when  the  money  was  to  be 
paid  upon  the  transferring  of  the  stock,  or  doing  any  other  thing,  if  he 
that  is  to  make  the  transfer  or  do  such  other  thing,  make  tender,  and 
the  other  refuse,  then  he  is  as  much  entitled  to  the  money  as  if  the 
transfer  or  other  thing  had  been  actuallj-  done  ;  for  though  the  words 
be,  that  the  monej-  shall  be  paid  upon  the  transfer,  yet  if  the  partj*  does 
all  that  lies  in  him,  he  is  thereupon  as  much  entitled  to  the  money  as 
if  he  had  done  all  effectually. 

But  the  question  will  be,  whether  there  be  a  sufficient  tender  here? 
And  we  all  hold  that  there  is  not,  but  that  it  is  defective,  and  there- 
fore the  plaintiff  cannot  recover :  he  avers  that  he  was  read}',  and  did 
at  the  time  and  place  appointed  offer  to  make  a  transfer,  but  the  de- 
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fendant  did  not  accept  it ;  and  in  this  is  the  fault  of  his  declaration. 
Suppose  the  defendant  had  been  there,  and  he  had  tendered  it  to  him, 
and  the  other  refused,  he  ought  to  have  averred  the  tender  and  refusal ; 
and  in  that  case,  to  aver  a  tender,  without  averring  a  refusal  likewise, 
would  not  do.  .  .  . 

Then  there  is  another  way  of  pleading  a  tender,  if  ttoe  and  place  be 
appointed  for  the  doing  of  the  act.  If  the  party  that  is  to  do  it  come, 
and  he  to  whom  it  is  to  be  done  do  not  come,  there  he  ought  in  his 
declaration  to  allege  that  he  was  at  the  time  and  place,  and  tendered, 
but  nobody  came  to  receive.  Yelv.  38.  And  if  the  party  to  whom 
the  thing  is  to  be  done  be  absent,  there  is  this  further  considerable  in 
averring  a  tender,  that  is,  the  time  of  day  to  make  the  tender :  if  there 
be  time  and  place  appointed,  the  party  cannot  come  at  any  time  of  the 
daj'  to  make  a  tender  ;  but  in  such  case  the  law  hath  appointed  the  last 
time  of  the  day  on  which  the  thing  can  be  conveniently  done,  for  the 
tender  to  be  made  ;  for  it  cannot  be  in  the  morning,  nor  at  anj'  time  of 
the  daj'  but  the  last  time  on  which  it  may  conveniently  be  done,  and 
the  party  must  stay  till  then.   .   .   . 

If  he  had  averred  a  refusal  to  accept,  such  refusal  would  be  good 
evidence  of  a  tender  to  his  person,  and  that  would  have  been  good  at 
any  time  of  the  day ;  and  aveiTing  of  such  tender  and  refusal  on  the 
plaintiff's  side  would  have  been  well,  without  telUng  on  what  time  of 
the  day  the  tender  had  been  ;  because  the  averring  a  refusal  implies  the 
defendant's  being  present,  who  ought  to  accept  it ;  but  if  the  party  were 
not  present,  it  ought  to  be  showed  that  he  did  not  come,  and  that  you 
were  there.,  and  made  tender  on  the  time  of  the  day  on  which  the  law 
appoints  it  to  be  done  ;  and  that  is  the  last  time  of  the  day  on  which  it 
may  be  done  conveniently. 

It  was  heretofore  questioned  whether  it  should  not  be  alleged,  that 
neither  the  part}'  himself,  nor  anj'bodj'  for  him,  was  at  the  place  to 
receive  ;  because  if  anj'body  else  had  been  there  for  him,  it  had  been 
as  well  as  if  he  himself  had  been  there ;  and  therefore  ancient  prece 
dents  are,  that  neither  he  nor  an3'body  for  him  was  there.  But  a  tender 
being  pleaded,  and  that  he  was  not  there  ready  to  receive  it,  it  was  held 
good,  without  saying  that  nobody  else  was  there  for  him.  3  Cr.  734  ; 
2  Cr.  13  ;  Yelv.  38.  For  if  anybody  had  been  there  on  his  behalf,  that 
ought  to  come  of  his  side,  and  it  shall  not  be  intended  if  they  do  not 
show  it.  And  what  is  the  reason  of  this  ?  This  is  it :  when  a  man 
has  covenanted  and  agreed  to  do  a  thing,  in  excuse  of  himself,  for  not 
doing  thereof  according  to  agreement,  he  ought  to  show  that  he  has 
done  his  utmost  endeavor  to  perform  it,  and  show  how  it  came  to  pass 
that  he  did  not  or  could  not  do  it.  And  here  was  an  agreement  by 
the  plaintiff  to  transfer  his  stock ;  and  hereupon  the  monej'  was  to  be 
paid :  the  plaintiff  indeed  says  he  tendered  the  transfer,  and  so  shows 
he  did  whatever  he  could  do  towards  the  performance  of  his  agreement ; 
but  that  is  not  enough,  for  he  ought  likewise  to  show  how  it  came  to 
pass  that  it  was  not  performed ;  as  that  the  defendant  was  there  and 
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refused  to  accept,  or  was  not  there  at  all,  or  on  the  last  convenient  time 
of  the  day  which  the  law  appoints  for  doing  the  matter.  And  all  this 
the  plaintiff  ought  to  show  to  entitle  himself  to  this  action.  .   .   . 

There  is  one  thing  of  what  I  have  said  maj^  be  liable  to  exception, 
especially  in  a  case  of  transferring  a  company's  stock,  which  is  men- 
tioned in  the  case  of  Shales  and  Seignoret ;  this  transfer  was  to  have 
been  made  in  the  book  of  the  Hudson's  Bay  Companj',  and  they  have 
set  hours  on  which  their  books  are  open  ;  and  to  saj^  that  he  was  there 
to  make  transfer,  and  tendered  it  at  a  time  which  is  the  last  convenient 
time  of  the  day,  might  be  in  vain  ;  because  by  the  usage  of  the  com- 
pany, the  books  are  not  then  open,  and  therefore  no  transfer  could  be  ; 
and  a  tender,  when  no  transfer  could  be,  would  be  void. 

Answer :  If  the  agreement  leaves  it  indefinite  at  such  a  day,  the  law 
knows  no  other  time  but  the  last  convenient  time  of  that  day  ;  but  if  a 
usage  be  averred,  that  the  time  for  transferring  is  between  such  an 
hour  and  such  an  hour,  there  it  ought  to  be  averred,  that  he  came 
within  the  ultimate  convenient  time  by  the  usage,  and  that  wiU  be  well ; 
as  if  the  usage  be,  that  the  books  are  open  till  six  o'clock  only,  the 
proper  time  to  come  will  be  about  five,  and  to  stay  till  six. 

And  judgment  for  defendant  per  totam  Curiam. 


HESKETH  V.   GRAY. 
In  the  King's  Bench,  Hilary  Terii,  1755. 

[Reported  in  Sat/er,  185.] 

An  action  of  debt  being  brought  upon  a  bond  in  the  penalty  of  five 
thousand  pounds,  and  oyer  being  prayed  of  the  bond,  it  appeared  from 
a  recital  therein  that  Robert  Hesketh,  the  plaintiff,  had  presented  John 
Gray,  the  defendant,  to  the  vicarage  of  Stej'ning,  in  the  county  of 
Sussex  ;  and  that  it  was  agreed  betwixt  them  that  the  said  John  should, 
within  three  months  after  the  expiration  of  six  j'ears,  to  commence 
from  the  day  of  the  date  of  the  bond,  at  the  request  of  the  said 
Robert,  his  heirs,  executors,  administrators,  or  assigns,  resign  and  deliver 
up  the  said  vicarage  into  the  hands  of  the  proper  ordinary,  so  that  it 
may  become  vacant,  and  the  said  Robert,  his  heirs,  executors,  adminis- 
trators, or  assigns,  may  present  anew.  It  likewise  appeared  that  the 
condition  of  the  bond  was,  that  if  the  said  John  shall,  within  three 
months  after  the  expiration  of  six  j^ears,  to  commence  from  the  day  of 
the  date  of  the  bond,  at  the  request  of  the  said  Robert,  his  heirs,  execu- 
tors, administrators,  or  assigns,  resign  and  deliver  up  the  said  vicarage 
into  the  hands  of  the  proper  ordinary,  whereby  it  may  become  vacant, 
and  the  said  Robert,  his  heirs,  executors,  administrators,  or  assigns, 
may  present  anew,  then  the  obhgation  to  be  void. 
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The  defendant  pleaded  that  he  did,  within  three  months  after  the 
expiration  of  the  six  years  mentioned  in  the  condition  of  the  bond,  at 
the  request  of  the  said  Robert,  offer  to  resign  and  deliver  up  into  the 
hands  of  Matthias,  Lord  Bishop  of  Chichester,  who  was  the  proper 
ordinary,  the  said  vicarage,  for  the  said  ordinary  to  accept  the  same, 
whereby  the  said  vicarage  might  become  vacant,  and  the  said  Eobert 
might  present  anew  ;  and  that  the  said  ordinary  did  then  refuse,  and 
from  thenceforth  hitherto  hath  refused  to  accept  such  resignation. 

TTpon  a  demurrer  to  this  plea,  it  was  holden  to  be  bad ;  because  it  is 
nol  therein  averred  that  the  bishop  accepted  the  resignation. 

And  by  Eydek,  C.  J.  The  defendant,  by  undertaking  to  resign,  so 
that  the  vicarage  may  become  vacant,  and  the  plaintiff  may  present 
anew,  has  undertaken  for  the  bishop's  acceptance  of  a  resignation ; 
which,  according  to  what  is  laid  down  in  Fane's  Case,  Cro.  Jac.  198,  is 
necessary  to  the  completion  of  a  resignation. 

Several  cases  have  been  cited,  in  which  it  has  been  holden,  that  if  a 
third  person,  who  is  a  trustee  for  the  obligee,  refuse  to  do  an  act,  for 
the  doing  of  which  the  obligor  has  undertaken,  the  penalty  of  the  bond 
is  saved :  And  in  order  to  bring  the  present  case  within  the  reason  of 
those  cases,  it  has  been  said,  that  the  bishop  is  to  be  considered  as  a 
trustee  for  the  obligee.  If  the  bishop  were  a  trustee  for  the  obligee,  it 
would  be  in  the  obligee's  power  to  compel  him  to  accept  a  resignation  ; 
it  being  always  in  the  power  of  a  cestui  que  trust  to  compel  his  trustee 
to  execute  the  trust :  but  it  is  not  in  the  present  case  in  the  power  of 
the  obligee  to  do  this  ;  and  consequently  the  bishop  is  not  to  be  consid- 
ered as  a  trustee  for  the  obligee. 

We  are  of  opinion,  that  the  bishop  is  in  the  present  case  a  stranger 
to  the  obligee  ;  and  if  this  be  so,  it  was  incumbent  upon  the  obligor  to 
procure  his  acceptance  of  a  resignation.  In  1  RoU.  Abr.  452,  5  Rep. 
23,  and  1  Saund.  216,  it  is  laid  down,  that  if  the  obligor  undertake  for 
the  act  of  a  third  person,  who  is  a  stranger  to  the  obligee,  it  is  incum- 
bent upon  the  obligor  to  procure  the  act  to  be  done  ;  unless  there  were 
at  the  time  of  entering  into  the  bond  an  impossibility  of  doing  the  act, 
or  unless  the  doing  thereof  have  been  since  rendered  impossible  by  the 
act  of  God,  or  by  the  act  of  law. 


PHILLIPS   V.   FIELDING. 

In  the  Commok  Pleas,  November  26,  1792. 

[Reported  in  2  Henry  Blackstone,  123.] 

In  this  action  of  assumpsit,  for  the  non-performance  of  a  special 
agreement,  the  declaration  contained  nine  counts,  the  first  of  which 
stated  in  substance,  that   the   plaintiff  on  the    10th  of   September, 
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1791,  was  about  to  expose  to  sale,  and  to  sell  bj-  wa}'  of  public  auc- 
tion, a  certain  copj'hold  estate,  under  the  following  conditions  of 
sale,  to  wit :  First,  that  the  highest  bidder  should  be  the  purchaser,  and 
if  any  dispute  should  arise  between  two  or  more  bidders,  the  estate 
should  be  put  up  again.  Second,  that  no  jjerson  should  advance  less 
than  21.  at  each  bidding.  Third,  that  the  purchaser  should  paj'  down 
immediatelj'  a  deposit  of  201.  per  cent  in  part  of  the  purchase-money, 
and  sign  an  agreement  for  paj^ment  of  the  remainder  on  or  before 
Christmas  Day  then  next,  on  having  a  good  title.  Fourth,  that  the 
purchaser  should  have  a  proper  surrender  of  the  estate  at  his  own  ex- 
pense, on  paj'ment  of  the  remainder  of  the  purchase-money  according 
to  the  third  condition,  at  which  time  the  purchaser  would  be  entitled  to 
the  rents  and  profits  of  the  estate.  Fifth,  there  being  a  duty  on  all 
sales  of  estates  by  auction  of  three  pence  halfpenny  in  the  pound,  to  be 
levied  on  the  buj'er  or  seller,  as  may  be  thought  most  proper,  the  said 
estate  should  be  sold,  subject  to  the  buyer  paj'ing  the  said  tax,  exclu- 
sive of  the  sum  the  said  estate  should  sell  for.  Sixth,  if  the  purchaser 
should  neglect  or  fail  to  compl3'  with  the  conditions  before  mentioned, 
the  deposit  monej'^  should  be  forfeited,  the  proprietor  should  be  at  fuU 
liberty  to  resell  the  said  estate,  and  the  deficiencj'  (if  any)  by  such 
second  sale,  together  with  the  charges  attending  the  same,  should  be 
made  good  by  the  defaulter  at  such  sale.  Lastly,  the  purchaser  should 
pay  the  auctioneer  one  guinea  at  the  fall  of  the  hammer.  Of  all  which 
said  premises  the  defendant  afterwards,  to  wit,  on  the  said  10th  day  of 
September,  had  notice  :  and  thereupon  in  consideration,  &c. ,  (stating 
mutual  promises  between  plaintiff  and  defendant  to  perform  said  condi- 
tions, in  case  defendant  should  become  the  purchaser  at  said  sale.) 
The  declaration  then  averred  that  said  intended  sale  took  place  on  said 
tenth  day  of  September,  under  the  aforesaid  conditions  ;  at  which  sale  the 
defendant  became  the  purchaser  of  said  estate,  at  the  price  of  1701., 
and  thereupon  signed  an  agreement  in  writing  pursuant  to  said  con- 
ditions. That,  although  the  plaintiff'  had  fullj'  performed  the  said 
conditions  of  sale  on  his  part,  yet  the  defendant  did  not  pay  down,  im- 
mediately on  such  purchase  being  made,  a  deposit  of  20  per  cent  in  part 
of  the  purchase-money,  or  anj'  deposit  whatever ;  nor  did  he,  on  or 
before  the  twenty-fifth  day  of  December,  1791,  paj',  nor  had  he  at  any 
time  since  paid,  the  said  sum  of  1701.  or  any  part  thereof,  though  often 
requested,  and  though  the  time  limited  for  the  paj-ment  thereof  had 
long  since  elapsed,  and  the  plaintiff  had  alwaj's  been  readj'  and  willing, 
and  had  frequently  offered  to  make  out  a  good  title  to  the  said  estate, 
and  to  make  a  proper  surrender  of  the  said  estate  to  the  defendant  on 
payment  of  the  said  purchase-money.^ 

In  the  second,  third,  fourth,  and  fifth  counts  the  respective  estates 
which  the  plaintiff  was  about  to  sell  were  described  as  being  reallj'  dif- 
ferent from  each  other,  but  in  all  other  respects  those  counts  were  sim- 


1  See  supra,  p.  225,  note  (1). —  Ed. 
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ilar  to  the  first,  reciting  the  same  conditions  of  sale,  and  containing 
tlie  same  allegations.  The  remaining  four  were  the  common  money 
counts. 

To  the  first  five  counts  there  was  a  general  demurrer,  and  to  the  four 
last  non  assumpsit  was  pleaded. 

In  support  of  the  demurrer,  Marshall^  Serjt.,  argued  as  follows  :  — 

There  are  two  objections  to  this  declaration.  1.  The  plaintiff  has  not 
shown  a  sufficient  performance  of  the  agreement  on  his  part,  by  stating 
an  actual  surrender  to  the  defendant,  or  a  tender  and  refusal,  which  is 
equivalent.  2.  Though  he  states  that  he  was  ready  and  willing,  and 
offered  to  make  a  good  title  to  the  estate,  and  a  proper  surrender,  yet 
he  does  not  show  what  title. 

1.  By  the  third  condition  of  sale,  the  purchaser  is  to  pay  down  201. 
per  cent  in  part,  and  to  sign  an  agreement  to  pay  the  remainder  on  or 
before  Christmas  Day,  on  having  a  good  title  ;  and  bj'  the  fourth,  he  is 
to  have  a  proper  surrender  of  the  estate,  at  his  own  expense,  on  paj-- 
ment  of  the  remainder.  These  two  conditions,  taken  together,  amount 
to  this :  the  purchaser  is  to  pay  the  money  at  or  before  Christmas,  on 
having  a  good  title ;  the  seller  is  to  make  a  good  title  on  payment  of 
the  monej'.  No  terms  could  have  been  used  more  explicit  to  frame  con- 
current conditions.  The  promises  are  to  be  fulfilled  at  the  same  time, 
each  being  the  condition  upon  which  the  other  is  to  be  performed  ;  and 
though  it  is  not  certain  that  either  party  is  bound  to  do  the  first  act, 
yet,  if  either  would  have  a  remedy  at  law  for  the  non-performance  of 
the  other,  he  must  perform  his  own  part ;  for  unless  he  can  show  a  per- 
formance of  his  part,  or  an  offer  to  perform  and  a  refusal  by  the  other 
partj',  he  cannot  support  an  action.  Instead  of  this,  the  plaintift"  in  the 
})i'esent  case  brings  an  action  against  the  defendant  for  not  doing  the 
first  act :  he  says  he  has  been  ahTa3-s  readj"  and  willing,  and  frequently 
offered  to  "  make  out  a  good  title  to  the  estate,  and  a  proper  surrender, 
on  payment  of  the  purchase-money ; "  so  that  the  allegation  imports 
that  if  the  defendant  had  previously  paid  him  the  monej',  he  would 
afterwards  have  made  out  a  good  title,  thus  making  paj-ment  a  condition 
precedent.  The  general  rule  laid  down  bj-  Lord  Holt  has  never  been 
departed  from  but  in  cases  which  have  been  afterwards  overruled. 
That  rule  is,  that  in  executory  contracts,  if  the  agreement  be,  that  one 
shall  do  an  act,  and  for  doing  it  the  other  shall  paj',  &c. ,  the  doing 
the  act  is  a  condition  precedent  to  the  payment,  for  the  party  who 
is  to  pay  shall  not  be  compelled  to  part  with  his  money  till  the 
thing  be  performed  for  which  he  is  to  pay.  Thorpe  v.  Thorpe,  1  Salk. 
171,  1  Lutw.  245,  12  Mod.  455,  1  Ld.  Raym.  662  ;  and  s.  p.  1  Salk. 
112,  Callonel  v.  Briggs.  The  rule  indeed  is  subject  to  some  distinc- 
tions ;  as  if  a  day  of  payment  be  appointed  which  falls  before  the  thing 
can  be  performed,  an  action  may  be  brought  for  the  monej'  before  the 
thing  be  done,  it  then  appearing  that  the  partj'  relied  on  his  remedy,  and 
did  not  mean  to  make  the  performance  a  condition  precedent.  It  fol- 
lows, therefore,  that  though  the  conditions  be  concurrent,  j-et  if  either 
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party  would  bring  an  action  against  the  other  for  non-performance,  he 
turns  his  part  of  the  contract  into  a  condition  precedent,  and  he  must 
aver  performance  or  a  tender  and  refusal ;  the  reason  of  which  is,  that 
when  a  man  undertakes  to  do  a  thing,  he  ought  to  show  his  utmost 
endeavor  to  do  it,  and  if  it  be  not  done,  the  reason  whj'  it  is  not  done. 
Bro.  tit.  Condition,  pi.  62  ;  Lea  v.  Exelbj^  Cro.  Eliz.  888  ;  Lancashire 
V.  Kilhngworth,  1  Ld.  Raym.  686,  Com.  Rep.  116,  12  Mod.  629,  2 
Salk.  623.   .   .   ."■ 

Even  where  the  promises  are  mutual  and  independent,  yet,  if  one  be 
the  consideration  of  the  other,  each  is  a  condition  precedent  to  the 
other,  and  performance  must  be  averred,  unless  a  certain  day  be  ap- 
pointed for  the  performance.  Thus,  if  A.  agree  to  pay  lOOZ.  to  B. 
in  sis  months,  B.  transferring  so  much  stock  to  A.,  and  B  gives  a 
note  to  transfer  the  stock  to  A.,  he  pajang  the  lOOZ.  ;  if  B.  sues  for 
the  100?.  he  mast  aver  that  he  transferred,  or  a  tender  and  refusal,  and 
if  A.  sues  for  not  transferring,  he  must  aver  and  prove  payment  or  a 
tender  and  refusal  of  the  lOOZ.  Wyvill  v.  Stapleton,  8  Mod.  68,  381. 
And  the  manner  of  the  performance  must  be  shown.  .  .  .^  This  doc- 
trine, viz.,  that  either  a  performance,  or  a  tender  and  refusal,  which  is 
equivalent  to  it,  must  be  shown,  is  fully  recognized  by  recent  authori- 
ties. Jones  V.  Barkley,  Dougl.  GS4,  8vo  edit.  ;  Kingston  v.  Preston, 
there  cited ;  and  Goodisson  v.  Nunn,  4  Term  Rep.  761. 

2.  But  supposing  the  plaintiff  had  stated  explicitly  and  formally,  that 
he  had  offered  to  make  a  good  title  to  the  defendant,  and  that  the  de- 
fendant had  refused  to  accept  it :  yet  the  declaration  would  still  be  bad, 
because  it  does  not  show  what  title.  If  the  plaintiff  had  no  title  he 
could  not  recover  damages  against  the  defendant  for  not  paying  for  an 
estate  to  which  the  seller  could  not  make  a  title,  though  the  defend- 
ant would  have  had  a  remedj-  against  him  for  his  breach  of  contract. 
The  title,  therefore,  is  an  essential  part  of  the  case.  But  whether  a 
title  be  good  or  not,  is  a  question  for  the  Court  to  decide,  and  therefore 
it  ought  to  appear  with  sufficient  certainty  on  the  face  of  the  record. 
If  it  1)6  so  stated,  the  defendant  will  be  able  to  take  issue  on  any  fact 
alleged,  if  untrue,  or  demur,  if  the  title  set  forth  be  defective.  But  the 
merely  alleging  that  he  w^as  ready  and  willing  to  make  a  good  title  is 
not  an  averment  of  his  title  upon  which  an  issue  can  be  taken  either 
of  law  or  fact.  If  it  be  stated  that  a  person  is  patron  of  an  advowson 
or  heir,  it  must  be  shown  how  he  is  patron  or  heir,  for  no  issue  can  be 
taken  on  "  patron  "  or  "  heir."  1  Ld.  Raym.  202.  Still  less  can  an  issue 
be  taken  on  the  word  "  title,"  being  much  more  vague  and  less  appropria- 
ted in  its  signification.  In  an  action  upon  a  covenant  to  enjoy  without 
eviction,  the  breach  must  show  what  title  the  person  had  who  re- 
covered.    Cro.  Jac.  315,  Kirby  w.  Hansaker ;  s.  p.,  Broking  ?;.  Cham, 

1  The  learned  counsel  here  stated  the  case  of  Austin  v.  Jervoyse,  Hoh.  69,  77.  — 
Ed. 

■■*  The  learned  counsel  here  stated  the  cases  of  Large  i;.  Cheshire,  1  Ventr.  157,  and 
Russell  V.  Ward,  Sir  W.  Jones,  218.  — Ed. 
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Cro.  Jac.  425.  So  in  covenant  for  quiet  enjoj'ment,  the  breach  assigned 
was  that  A.  B.  kabens  legale  jus  et  titulum  entered  upon  the  plaintiff; 
aftfcr  verdict  for  the  plaintiff,  this  was  holden  to  be  no  breach  without 
showing  what  title  A.  B.  had.  Woottoa  v.  Hele,  1  Sid.  466,  2  Saund. 
177.  Thus,  also,  where  the  plaintiff  declared  that  in  consideration  he 
would  acquit  one  T.  0.  of  a  debt,  and  permit  him  to  carry  his  goods  off 
the  premises,  the  defendant  promised  to  pay  the  plaintiff  10^  at  a 
certain  daj' ;  and  averred  that  he  acquitted  and  discharged  the  said  T. 
0.,  and  suffered  him  to  carry  away  his  goods,  but  the  defendant  had 
not  paid  the  101.  ;  after  verdict  for  the  plaintiff  the  judgment  was  ar- 
rested, because  the  plaintiff  did  not  show  how  he  acquitted  T.  O.,  for  it 
could  not  be  without  deed,  which  ought  to  have  been  particularly 
shown.  Cro.  Jae.  503,  Leneret?'.  Rivet.  So  in  debt  on  an  obligation, 
the  defendant  pleaded  that  it  is  indorsed  that  if  the  defendant  should 
come  to  Bristol  such  a  day,  and  show  the  plaintiff  a  sufficient  discharge 
of  an  annuity,  that  then,  &c.,  and  averred  that  he  came  to  Bristol  on 
the  day,  and  tendered  to  show  a  sufficient  discharge  of  the  annuity,  and 
that  the  plaintiff  refused  to  see  it.  The  plaintiff  demurred,  and,  after 
great  argument,  it  was  held  to  be  no  plea  by  all  the  justices,  because 
the  defendant  did  not  show  what  discharge  he  tendered.  Bro.  tit. 
Condition,  pi.  183. 

So,  too,  the  plaintiff  declared  that,  in  consideration  that  he  would 
relinquish  a  rent-charge  which  he  had  out  of  the  defendant's  laud,  the 
defendant  promised  to  pay  him  30/.,  and  averred  that  he  did  relinquish 
it.  After  verdict  for  the  plaintiff  this  was  held  insufficient,  without 
showing  how  he  relinquished  it ;  for  it  might  be  by  parol,  which  is  no 
discharge.  Cro.  Eliz.  292,  Gregory  v.  Nevill.  Thus,  likewise,  in 
assumpsit  on  an  agreement  by  which  the  defendant  was  to  take  of  the 
plaintiff  certain  premises  with  the  fixtures,  &c.,  or  else  to  forfeit  a 
deposit  of  51.  5«.,  with  a  penalty  of  5Z.  to  be  paid  by  the  party  who 
should  fail ;  the  plaintiff  averred  that  he  was  ready  and  willing  to 
deliver  the  premises,  &c.,  to  the  defendant,  at  such  an  appraisement, 
in  pursuance  of  the  agreement,  but  the  defendant  did  not  accept  the 
said  premises,  &c.  On  demurrer,  the  Court  (without  hearing  the 
defendant's  counsel)  held  that,  as  the  plaintiff  was  to  deliver  posses- 
sion, he  ought  to  do  so,  and  to  do  that,  he  should  have  shown  that  he  had 
an  interest  in  tlie  premises.  Luxton  v.  Eobinson,  Dougl.  620.  And 
nearly  the  same  objections  as  are  now  taken  to  this  declaration  were 
made  in  the  case  of  the  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl.  273, 
and  though  the  Court  in  that  case  gave  judgment  on  the  plea,  yet  a 
strong  opinion  was  intimated  that  those  objections  would,  of  them- 
selves, have  been  fatal. 

Cocked,  Serjt.,  contra.  It  appears  on  the  face  of  the  declaration 
that  there  is  a  sufficient  inducement  to  the  promise  of  the  defendant, 
for  the  breach  of  which  he  is  liable.  It  is  stated  that  the  plaintiff  was 
about  to  sell  bj' auction  "  an  estate  of  him  the  said  plaintiff,"  and  after- 
wards that,  "  although  he  hath  frequently  offered  to  make  a  good  title,'- 
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yet  the  defendant  refused  to  perform  his  part ;  and  it  is  objected  that 
these  allegations  are  insufficient.  Now,  supposing  the  objection  to  be 
■well  founded,  it,  being  a  matter  of  form,  ought  to  have  been  pointed 
out  l)y  a  special  demurrer,  but  cannot  be  taken  advantage  of  on  a  gen- 
eral demurrer.  But,  in  truth,  the  allegations  are  sufficient  to  enable 
the  plaintiff  to  mamtain  his  action.  It  is  not  necessarj-  to  set  out  the 
title  particularly',  unless  the  defendant  makes  it  so  b3'  pleading ;  it  is 
sufficient,  prima  facie,  to  state  the  contract ;  and  if  the  defendant 
object  to  the  irant  of  title,  it  lies  upon  him  to  impeach  it.  Here  the 
defendant  was  to  do  the  first  act,  to  pay  for,  and  consequently  prepare 
the  surrender ;  a  more  distinct  averment  therefore  was  not  necessary 
on  the  part  of  the  plaintiff,  but  paratus  fuit  et  obtulit  is  sufficient. 
Davies  v.  Ridgeway,  1  Roll.  Abr.  tit.  Condition,  465,  pi.  31.  And  that 
licet  makes  an  express  averment  appears  from  Com.  Dig.  tit.  Pleader 
(C.  77) ,  and  the  authorities  there  cited.  But  if  it  be  not  certain  which 
part}'  is  to  do  the  first  act,  but  both  are  to  do  something  at  the  same 
time,  and  one  refuses  to  do  his  part,  in  that  case  he  who  was  ready  and 
offered  to  perform  his  part  maj-  maintain  an  action  against  the  other, 
according  to  the  mode  of  reasoning  adopted  in  Jones  v.  Barkley  and 
Kingston  v.  Preston. 

Marshall,  in  reply.  These  cannot  be  considered  as  independent 
conditions,  where  each  party  relies  on  his  remedj'  for  the  performance 
of  the  other ;  for  if  thej-  were,  then  the  plaintiff  might  bring  an  action 
for  the  money  without  conve3ing,  and  the  defendant  might  sue  for  a 
conveyance  without  pa3'ing.  As  to  the  argument  that  paratus  fuit  et 
ohinlii  is  sufficient,  the  true  distinction  is  that,  if  the  consideration  is  to 
be  performed  before  the  action  is  brought,  performance  must  be  ex- 
pressly and  fullj'  averred,  and  the  general  allegation  paratus  fuit  et 
obtulit  is  not  sufficient :  Cro.  Jac.  583  ;  but  if  nothing  is  to  be  done  on 
the  part  of  the  plaintiff  till  the  defendant  has  done  a  prior  act,  there  it 
is  sufficient ;  as  if  the  plaintiff,  being  a  bailiff,  agree  for  10/.  to  arrest 
J.  S.  at  the  suit  of  the  defendant,  it  is  sufficient  to  aver  that  he  was 
ready  and  willing  and  offered,  but  the  defendant  did  not  deliver  him 
the  writ,  which  was  the  case  of  Davis  v.  Ridgeway,  1  Roll.  Abr.  tit. 
Condition,  4G5,  cited  for  the  plaintifl'.  So  also  if  a  request  be  part  of 
an  agreement,  and  the  debt  or  dut}'  is  to  commence  on  the  request,  it 
must  be  sijecially  alleged  with  time  and  place ;  as  if,  in  consideration 
that  the  plaintiff  would  assure  certain  lands  to  I.  tS.,  the  defendant 
promised  that,  if  I.  S.  did  not  paj-  so  much  on  request,  he  would  pay  it ; 
it  is  not  enough  to  say  that  I.  S.  licet  scepivs  requisitiis  did  not  pay,  for 
the  request  to  I.  8.  is  material  to  make  the  defendant  chargeable,  and 
must  be  specially  alleged.  Cro.  Eliz.  85.  But  where  the  debt  or  duty 
exists  before  an^'  request,  there  the  general  request  licet  scepius  requisitus 
is  sufficient ;  and  even  that  is  not  necessary,  because  the  bringing  the 
action  is  itself  a  request. 

Lord  Lodghborough,  after  censuring  in  very  strong  terms  the  length 
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of  the  declaration,^  held  that  it  was  clearly  bad,  on  both  the  grounds 
insisted  on  in  the  argument ;  first,  because  the  plaintiff  had  not  distinctly 
averred  a  sufficient  performance  of  his  part  of  the  agreement,  by  stating 
an  actual  surrender  to  the  defendant  or  a  tender  and  refusal;  and, 
secondly,  because  he  had  not  shown  what  title  he  had  to  the  estate  ;  for, 
whatever  his  interest  was,  it  ought  to  have  been  specially  set  forth. 

Gould,  J.,  was  of  the  same  opinion.  He  remembered  the  case  of  an 
indictment  for  forgery,  in  which  there  were  three  counts  for  the  for- 
gery and  three  for  the  utterance ;  in  the  first  count  the  prisoner  was 
particularly  described,  and  the  grand  jury  having  rejected  the  three 
first  counts,  an  objection  was  raised  that  the  remaining  counts  de- 
scribed him  "the  said  A.  B."  by  reference  to  the  first;  but  all  the 
judges  held  that  the  description  was  good,  and  that  the  latter  counts 
might  refer  to  the  former.  So  in  the  present  case,  the  declaration, 
which  was  swelled  to  a  very  improper  and  unnecessary  length,  might 
have  referred  generally  to  the  conditions  of  sale  set  forth  in  the  first 
count,  without  repeating  them  over  again  in  the  subsequent  counts. 

Heath,  J.,  was  of  the  same  opinion. 

Judgment  for  the  defendant. 


RAWSON   AND   Others  v.   JOHNSON. 
In  the  King's  Bench,  January  31,  1801. 

[Reported  in  1  East,  203.] 

This  was  an  action  on  the  case  to  recover  damages  for  the  breach  of 
a  contract,  whereby  the  defendant  undertook  to  sell  and  deliver  to  the 
plaintiffs  a  certain  quantitj-  of  malt  at  a  given  price.  This  was  laid 
differently  in  different  counts,  and  at  the  trial  at  the  last  Assizes  at 
York  the  plaintiff  obtained  a  verdict,  which  was  entered  generally  on 
all  the  counts.  The  two  first  counts,  in  which  was  averred  a  part 
deliverjf  of  the  malt,  were  admitted  to  be  good  ;  but  a  rule  was  ob- 
tained calling  on  the  plaintiffs  to  show  cause  why  the  judgment  should 
not  be  arrested  for  the  defect  of  the  third  count,  in  only  averring  a 
readiness  and  willingness  in  the  plaintiffs  to  paj'  for  the  malt,  and  not 
averring  the  actual  tender  of  the  price  agreed  upon.  The  count  in 
question  was  as  follows  :  — 

And  whereas  also  afterwards,  to  wit,  on  the  12th  of  November,  1799, 
to  wit,  at  Leeds,  in  the  countj'  of  York,  in  consideration  that  the  plain- 
tiffs, at  the  instance  and  request  of  the  defendant,  had  then  and  there 

1  But  the  fact  was  stated  in  court  to  be,  that  there  were  fire  different  estates  sold 
in  five  separate  lots,  for  the  purchase  of  which  the  defendant  signed  five  separate 
agreements. 
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bought  of  the  defendant  a  certain  large  quantity  (to  wit),  100  quarters 
of  malt,  at  and  for  a  certain  price  then  and  there  agreed  upon  between 
them,  he  the  defendant  undertook  and  then  and  there  faithfully  prom- 
ised the  plaintiffs  well  and  trulj'  to  deliver  to  them  the  said  100  quar- 
ters of  malt  whenever  he  the  defendant  should  be  thereunto  afterwards 
requested ;  and  the  plaintiffs  in  fact  say,  that  although  the  plaintiffs 
afterwards,  to  wit,  on,  &c.,  at,  &c..  requested  the  defendant  to  deliver 
to  them  the  said  last-mentioned  100  quarters  of  malt,  and  were  then 
and  there  ready  and  willing  to  pay  the  said  defendant  for  the  same, 
according  to  the  terms  of  the  said  sale,  and  although  the  plaintiffs  were 
then  and  there  ready  and  willing  and  offered  to  accept  and  receive  the 
said  last-mentioned  100  quarters  of  malt  of  and  from  the  said  defend- 
ant, yet  the  defendant,  not  regarding  his  said  last-mentioned  promise, 
&c.,  did  not,  when  he  was  requested  as  aforesaid,  or  at  any  other  time 
before  or  since,  deliver  to  the  plaintiffs  the  said  last-mentioned  100 
quarters  of  malt,  or  any  part  thereof,  but  hath  hitherto  wholly  refused 
and  still  doth  refuse,  whereby,  &c. 

Law  and  Lambe  showed  cause  against  the  rule.  The  two  first 
counts  are  out  of  the  question,  because,  there  being  an  averment  of  a 
part-delivery  of  the  malt  without  paj'meut,  and  the  contract  stated 
being  entire,  the  defendant  is  precluded  from  saj'ing  that  such  a 
delivery  of  the  rest  ought  not  to  have  been  made,  or  that  the  payment 
was  a  condition  precedent.  As  to  the  third  count,  the  averment  that 
the  plaintiffs  were  ready  to  pay  the  defendant  is  sufficient ;  and  dis- 
tinguishes this  from  the  case  of  Morton  v.  Lamb,  where  the  opinion 
of  the  Court  turned  upon  the  want  of  such  an  averment.  A  readiness 
to  pay  implies  an  ability  as  well  as  a  willingness  to  do  the  act ;  and  it 
could  onlj'  be  satisfied  in  proof  by  showing  that  the  plaintiffs  had  the 
mone}^  by  them  to  pay  for  the  malt  if  the  defendant  had  been  ready  to 
deliver  it.  The  case  cited  was  stronger  than  the  present,  because  there 
a  particular  time  was  fixed,  so  that  a  formal  tender  might  more  easily 
have  been  made  ;  but  even  there  some  of  the  judges  thought  that  an 
averment  of  this  sort  would  have  done  ;  whereas  here,  no  time  being 
mentioned,  a  performance  of  the  contract  bj'  the  defendant  within  any 
reasonable  time  would  have  been  sufficient ;  and  a  tender  by  the  plain- 
tiffs could  not  be  necessary  till  the  defendant  might  be  expected  to  be 
ready  to  do  the  act.^  It  is  not  required  in  all  cases  to  make  an  actual 
tender,  where,  from  the  nature  of  the  thing,  it  would  be  nugatory.  In 
Merrit  v.  Rane,^  which  was  finally  decided  in  the  House  of  Lords,  the 
agreement  was,  that  in  consideration  of  250^.  paid  to  the  defendant,  he 
was  to  transfer  certain  stock  to  the  plaintiff  before  a  certain  day,  within 
three  days  after  demand  in  writing,  upon  pa^Tiient  of  the  further  sum 
of  9,000/.  The  plaintiff  averred  that  he  appointed  one  J.  M.  to  demand 
the  stock  and  pay  the  price,  that  the  defendant  was  required  by  note  in 
writing  to  transfer  the  stock  on  a  certain  day,  when  J.  M.  attended  all 

1  Vide  Ferrand  v.  Pearson,  E.  2  Geo.  I.  C.  B.,  Bull.  Ni.  Pri.  156. 

2  1  Stra.  458. 
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the  while  the  books  were  open,  but  that  the  defendant  did  not  appear 
to  transfer,  &c.  It  was  objected  {inter  alia) ,  that  the  plaintiff  should 
have  shown  that  he  had  the  money  there  to  have  paid  on  the  transfer ; 
but  Lord  C.  J.  Pratt  said,  "  The  payment  of  the  money  is  no  condition 
precedent,  but  a  concurrent  act ;  and  if  the  defendant  had  been  there 
the  plaintiff  must  have  laid  down  his  money,  though  not  so  as  to  part 
with  it  till  the  transfer."  And  the  Court  afterwards  said,  "  As  to  the 
plaintiff's  not  showing  a  tender,  we  think  that  ought  to  come  from  the 
defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  trans- 
ferred, if  the  plaintiff  had  been  there  to  have  paid  the  money."  The 
ground,  therefore,  of  the  determination  was,  that,  as  the  actual  perform- 
ance of  the  act  was  disappointed  by  the  party's  non-appearance,  such 
performance  in  fact  was  unneoessar}-.  So  here,  it  being  uncertain  when 
the  defendant  would  be  ready  to  deliver  the  malt,  it  could  not  be 
necessary  that  the  plaintiffs  should  carry  the  monej'  constantly  with 
them.  Besides,  it  is  averred  that  the  defendant  refused  to  deliver  the 
malt,  and  a  refusal  to  deliver  generally,  where  no  time  is  fixed  for  the 
delivery,  is  a  renunciation  of  the  contract,  and  dispenses  with  a  tender. 
All  the  cases  cited  in  Morton  v.  Lamb,  in  support  of  the  necessity  of  a 
strict  averment  of  a  tender,  were  cases  upon  demurrer,  except  the  case 
of  Callonel  v.  Briggs,  which  was  only  a  nisi  prius  decision.  But  this 
being  after  verdict,  every  thing  will  be  intended  that  was  necessary  to 
support  the  facts  laid  in  the  declaration  ;  and  therefore  it  must  now  be 
presumed  either  that  the  plaintiffs  were  prepared  to  have  paid  the 
money  on  the  spot  if  the  defendant  had  been  ready  to  deliver  the  malt, 
or  that  he  refused  to  do  so,  in  which  case  no  tender  was  necessary.  If 
a  party  say  he  will  not  receive  the  money,  that  has  been  ruled  to  dis- 
pense with  the  necessity  of  a  tender.  So  here  a  general  refusal  to 
deliver  the  malt  is  the  same  in  effect.  The  objection  to  the  sufficiency 
of  this  averment  may  be  resolved  into  this,  that  the  defendant  had  a 
right  to  require  the  plaintiffs'  monej'  to  be  paid  to  him  first,  and  then 
he  might  determine  whether  or  not  to  deliver  the  malt.  In  covenant 
for  non-payment  of  rent  it  is  sufficient  to  aver  that  the  tenant  was  on 
the  land  the  last  day  ready  to  pay,  but  that  nobody  was  there  to  receive 
it  on  the  part  of  the  landlord  ;  but  there  never  is  any  averment  in  such 
case  that  he  tendered  it. 

Holroyd,  contra.  Where  mutual  acts  are  to  be  done,  one  party 
cannot  maintain  an  action  against  the  other  for  non-perfoi-mance  with- 
out averring  either  an  actual  performance  or  a  direct  tender  or  offer  to 
perform  his  own  part.  The  case  of  Morton  v.  Lamb  only  decided  that 
a  declaration  without  such  an  averment  was  bad:  and  Lawrence,  J., 
there  said,  that  the  plaintiff  must  either  aver  performance  or  a  tender ; 
and  that  is  the  result  of  all  the  cases  collected  in  the  report  of  that  case. 
It  was  expressly  so  decided  by  Lord  Holt  in  Callonel  v.  Briggs  ;  also 
in  Thorpe  v.  Thorpe,  Kingston  v.  Preston,  and  Goodisson  v.  Nunn. 
It  is  not  enough  to  be  ready  and  willing  to  pay  unless  that  be  made 
known  to  the  other  party ;  this  may  be  done  without  actually  parting 
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with  the  monej^,  which  is  not  necessary,  according  to  what  is  said  in 
Merrit  v.  Rane,  unless  the  defendant  had  been  ready  to  have  deUvered 
the  malt  at  the  same  time  ;  but  such  a  readiness  amounts  to  a  tender, 
and  ought  to  be  so  pleaded.  It  is  difl'erent,  as  in  that  case,  where  an 
act  is  to  be  done  at  a  particular  time  and  place  ;  there,  if  the  party  does 
not  attend,  a  tender  is  impossible,  and  therefore  not  necessary  to  be 
shown  ;  but  such  non-attendance  must  be  pleaded  in  order  to  excuse  the 
necessity  of  the  tender. 

Lord  Kenyun,  C.  J.  However  technical  rules  are  to  be  attended 
to,  and  in  some  cases  cannot  be  dispensed  with,  j'et  in  administering 
justice  we  must  not  lose  sight  of  common  sense,  and  the  common  sense 
of  this  case  will  not  be  found  to  militate  against  any  rule  of  law.  Xo 
doubt  can  be  entertained  how  this  case  should  be  decided ;  one  man 
agrees  to  do  a  certain  act  in  consideration  of  another  man  doing 
another  act ;  the  acts  are  to  be  done  at  the  same  time  and  place  ;  one 
of  the  parties  goes  there  intending  to  do  his  part,  and  the  other  sta3-s 
awaj'  altogether ;  the  former  is  obliged  to  bring  his  action  for  this 
breach  of  the  agreement,  and  he  pleads  according  to  the  truth  of  the 
fact,  that  he  was  at  the  time  and  place  appointed  ready  to  have  received 
the  other's  goods  and  to  have  paid  the  stipulated  price  for  them,  which 
is  all  that  he  was  bound  to  do,  and  that  nobody  was  there  on  the  part 
of  the  defendant,  or  that  the  goods  were  not  there  readj'  to  be  delivered : 
would  it  be  any  answer  to  say  that  he  ought  to  have  pleaded  a  tender 
of  tlie  money  ?  Now  this  case  is  the  same  in  effect :  the  defendant 
undertook  to  deliver  the  malt  when  he  should  be  requested,  and  the 
plaintiffs  plead  that  they  made  the  request  to  him,  and  were  read}'  and 
wilhng  to  have  accepted  and  paid  for  it,  but  that  he  did  not  deliver  it 
when  requested,  or  at  anj*  other  time,  but  refused  so  to  do.  To  be  sure, 
under  this  aA'crment,  the  plaintiffs  must  have  pro^'cd  that  the}'  were 
prepared  to  tendi-r  and  pa}-  the  money  if  the  defendant  had  been  ready 
to  have  received  it  and  to  have  delivered  the  goods  ;  but  it  cannot  be 
necessary,  in  order  to  entitle  them  to  maintain  their  action,  that  they 
should  ha^-e  gone  through  the  useless  ceremony  of  la}ing  the  money 
down  in  order  to  take  it  up  again.  It  would  be  repugnant  to  common 
sense  to  require  it.  It  is  reported  in  the  case  of  Morton  v.  Lamb,  that 
I  said  that  the  plaintiff  should  have  averred  a  performance  or  a  readi- 
ness to  perform  his  part  of  the  contract ;  I  do  not  doubt  that  I  said  so, 
and  I  still  think  it  was  rightly  said  :  and  if  so  it  would  decide  this  case. 
However,  if  it  wore  necessary,  I  see  no  reason  why  we  should  not  avail 
ourselves  of  another  argument  urged  at  the  bar,  namely,  that  this  is 
after  verdict,  when  every  thing  may  be  presumed  to  have  been  proved 
which  was  necessary  to  sustain  the  declaration.  It  is  true  that  a  ver- 
dict will  not  cure  a  defective  case,  but  it  will  cure  a  case  defectively 
stated. 

Griise,  .1.  The  doctrine  in  question  was  much  discussed  in  the  case 
of  INIorton  v.  Lamb;  and  we  there  held  that  where  mutual  acts  are  to 
be  performed,  the  plaintifT,  in  order  to  maintain  his  action  for  the  non- 
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performance  by  the  other  party,  must  show  that  he  was  ready  to  do 
■whatever  was  required  to  be  done  by  himself.  And  I  have  lying  before 
me  the  ground  of  objection  that  was  made  in  arrest  of  judgment  in  that 
case,  namely,  that  the  plaintiff  had  not  averred  "  that  he  had  tendered 
to  the  defendant  the  price  of  the  corn,  or  was  ready  to  have  paid  for  it 
on  delivery ; "  and  the  Court  afterwards  adopted  the  suggestion,  and 
considered  that  an  averment  of  a  readiness  to  pay  would  have  been 
sufficient,  as  well  as  an  actual  tender.  Now  this  averment,  I  consider, 
under  the  circumstances,  as  tantamount  to  a  tender  of  the  money ;  for 
the  plaintiffs  say  the3'  were  ready  to  pay  for  the  malt,  but  the  defendant 
refused  to  dehver  it.  If  these  parties  had  met  for  the  purpose  of  set- 
tling the  business,  and  the  plaintiffs  had  expressed  their  readiness  to 
paj-  the  price  agreed  on  upon  delivery  of  the  malt,  but  the  defendant 
had  not  got  the  malt  there  to  deliver  to  them,  there  could  have  been 
no  necessity  for  the  plaintiffs  to  make  a  tender  of  the  money,  because 
they  were  not  bound  to  part  with  it  until  the  defendant  was  ready  to 
deliver  them  the  malt.  Therefore  I  do  not  think  that  this  is  a  defective 
averment,  but  that  it  was  sufficient,  under  the  circumstances,  to  aver  a 
readiness  to  pay. 

Lawrence,  J.  The  rule  in  this  case  was  moved  for  on  the  authority 
of  Morton  v.  Lamb ;  the  ground  of  that  determination  was,  that  where 
a  man  had  agreed  for  a  certain  price  to  deliver  corn  to  another  at  a  cer- 
tain place  within  a  month,  the  paj'ment  of  the  money  and  the  delivery 
of  the  corn  were  concurrent  acts  to  be  performed  at  the  same  time ; 
and  that  it  was  not  sufficient  to  enable  the  plaintiff  to  maintain  an 
action  for  damages  for  the  non-deliverj'  of  the  corn  to  aver  merely  that 
he  was  ready  and  willing  to  receive  it.  But  the  Court  did  not  hold  it 
neeessarj-  in  such  a  case  that  the  plaintiff  should  part  with  his  money 
into  the  other's  hands,  and  then  endeavor  to  get  the  corn  as  he  could. 
I  alluded  there  to  some  cases  in  order  to  show  that  the  plaintiff  must 
state  in  his  declaration  that  he  was  readj'  to  do  every  thing  that  was 
required  on  his  part  to  be  done  :  but  I  did  not  mean  to  say,  nor  was 
the  attention  of  the  Court  called  to  it,  that  that  averment  was  to  be 
made  in  any  particular  form.  In  the  case  before  the  Court  there  was 
no  averment  whatever  of  the  kind.  It  is  urged  that  this  is  after  ver- 
dict, and  that  it  is  sufficient  that  there  is  an  allegation  of  the  fact  of  a 
readiness  to  do  that  which  was  required  of  the  plaintiff;  and  to  be  sure, 
if  it  were  necessary  to  resort  to  that,  so  much  strictness  in  the  manner 
of  pleading  a  fact  is  not  neeessarj-  after  verdict,  as  on  demurrer.  But 
since  this  rule  was  obtained,  I  have  looked  more  particularly  into  the 
precedents,  to  see  in  what  manner  averments  of  this  sort  have  been 
made;  and  I  have  found  one  in  particular  in  Plowd.  180,  on  which 
probably  the  pleader  who  drew  this  declaration  had  his  eye.  The  case 
is  that  of  Norwood  v.  Norwood  and  Read,  executors  of  Gray ;  wherein 
the  plaintiff  declares  that  in  consideration  that  he  had  paid  the  testator 
in  his  lifetime  40s.,  he  promised  to  deliver  to  the  plaintiff,  at  Ramsgate, 
sixty  quarters  of  wheat,  iil  certain  proportions  and  for  a  given  price,  to 
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be  paid  immediately  after  the  delivery  of  the  same.  The  declaration 
then  avers  that  Gray,  though  often  requested  to  deliver  the  corn,  and, 
though  the  plaintiff  at  the  several  times  aforesaid,  when  the  wheat  should 
have  been  delivered,  was  ready  at  Eamsgate  to  receive  it,  and  to  pay  to 
Gray  the  several  sums  which  he  ought  to  pay  immediately  after  the 
said  receipts  of  the  wheat,  hath  not  delivered,  but  the  same  to  deliver 
to  the  plaintiff  hath  wholly  refused,  &c.  And  upon  demurrer  the  plain- 
tiff had  judgment.  There,  indeed,  the  onlj'  question  made  was,  how 
far  the  executors  were  liable  ;  but  it  was  never  questioned  but  that,  sup- 
posing they  were  liable,  the  form  of  the  declaration  was  good.  There 
are  simOar  precedents  to  be  found  in  Hearne's  Pleader,  131,  and  in 
Chft,  97.  It  appears,  therefore,  upon  the  whole,  that  this  form  of 
declaration  agrees  with  the  current  of  authorities ;  that  it  is  not  im- 
peached bj'  the  case  of  Morton  v.  Lamb,  on  the  authority  of  which  the 
question  was  brought  forward,  and  that  it  is  warranted  by  the  precedents 
I  have  quoted. 

Le  Blanc,  J.  According  to  the  cases  which  have  been  determined 
on  this  question,  neither  of  the  parties  was  bound  to  do  the  first  act  or 
to  perform  his  part  of  the  agreement  before  the  other.  If  so,  then 
neither  can  be  bound  to  state  that  in  pleading  which  is  equivalent  to 
performance.  Now  a  tender  and  refusal  has  always  been  deemed  to  be 
equivalent  to  performance ;  therefore  as  performance  in  this  case  was 
not  necessary,  neither  was  it  necessary  to  aver  that  which  was  equiva- 
lent to  it.  But  all  that  is  required  of  the  plaintiffs  to  show  is,  that  they 
did  everj'  thing  which  thej-  were  bound  in  fact  to  do.  Then,  if  they 
show  that  they  were  ready  to  pay  the  price  provided  the  defendant 
were  ready  to  deliver  the  malt,  that  is  all  that  was  necessarj'  for  them 
to  do  ;  and  consequently  their  pleading  a  readiness  to  perform  is  equiv- 
alent to  everj'  thing  that  they  were  bound  to  perform  where  the  defend- 
ant refused  to  perform  his  part.  Therefore  I  consider  this  averment 
sufficient ;  and  that  it  must  be  taken  after  verdict  that  the}-  had  the 
money  ready  to  have  paid  it,  if  the  defendant  had  been  ready  to  perform 
his  part.  Jiule  discharged. 


WATERHOUSE   v.  SKINNER. 
In  the  Common  Pleas,  May  18,  1801. 

[Reported  in  2  Bosanquet  ^  Puller,  447.] 

Assumpsit.  The  declaration  stated  that  the  plaintiff,  at  the  instance 
and  request  of  the  defendant,  bargained  with  the  defendant  to  buy 
of  him,  and  the  defendant  agreed  to  sell  to  the  plaintiff  a  quantitj' 
of  oats,  at  the  price  of  twentj--one  shillings  per  quarter,  to  be  de- 
livered any  time  between  Michaelmas  Day,  1799,  and  Lady  Day,  1800  ; 
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and  in  consideration  thereof  the  plaintiff  undertook  to  accept  and 
receive  the  oats,  and  pay  for  them  at  the  above-mentioned  price, 
and  the  defendant  undertook  to  deliver  them  some  time  between  the 
above-mentioned  days  ;  "  and  although  the  said  defendant  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  did  in  part-performance  of  his  said  promise 
deliver  to  the  plaintiff  a  part,  to  wit,  five  quarters  of  the  said  oats,  and 
although  the  tone  for  the  delivery  of  the  residue  of  the  said  oats  to 
the  said  plaintiff  according  to  the  defendant's  promise  aforesaid  is  long 
since  elapsed,  and  the  plaintiff  was  for  and  during  all  that  time,  and 
still  is  ready  and  willing  to  accept  and  receive  the  residue  of  the  said 
oats,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,  to  wit,  at," 
&c.  Yet  defendant,  not  regarding,  &c.,  had  not  delivered,  &c.,  but 
had  refused,  &c.  The  defendant  pleaded  non  assumpsit,  and  a  verdict 
having  been  found  for  the  plaintiff,  a  rule  nisi  was  obtained  in  Michael- 
mas Term  last,  calling  upon  him  to  show  cause  why  judgment  should 
not  be  arrested,  because  it  was  not  averred  in  the  declaration  that  he 
had  performed  his  part  of  the  contract  by  tendering  the  price  of  the 
corn. 

Shepherd  and  Best,  Serjts.,  showed  cause,  and  distinguished  this 
case  from  that  of  Morton  v.  Lamb,  7  Term  Eep.  125,  bj'  observing, 
that  in  that  case  there  was  no  averment  of  the  plaintiff's  readiness  to 
receive  and  pay  for  the  corn ;  which  is  all  that  is  necessary  to  support 
the  action,  as  appears  from  the  words  of  Lord  Kenj'on,  in  Morton  v. 
Lamb,  that  "  where  two  concurrent  acts  are  to  be  done,  the  party  who 
sues  the  other  for  non-performance  must  aver  that  he  has  performed, 
or  was  read}'  to  perform,  his  part  of  the  contract." 

Marshall,  Serjt. ,  in  support  of  the  rule,  contended  that  the  meaning 
of  the  contract  was  that  the  monej'  should  be  paid  on  the  delivery  of 
the  corn ;  that  the  payment  and  delivery  therefore  were  concurrent 
acts,  and  consequently  that  neither  party,  could  maintain  an  action 
against  the  other  without  averring  performance  on  his  part,  or  a  tender 
and  refusal;  that  the  averment  in  this  declaration  of  the  plaintiff's 
readiness  to  pay  was  introduced  in  order  to  avoid  the  necessity  of 
proving  an  actual  tender,  without  which  the  plaintiff  was  not  entitled 
to  maintain  his  action.  He  cited  Callonel  v.  Briggs,  1  Salk.  112,  and 
Pordage  v.  Cole,  1  Saund.  320.  Gur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  (present  Rooke  and  Chambre, 
JJ.)  was  delivered  by 

Heath,  J.  The  only  doubt  which  we  entertained  on  this  case  arose 
from  the  decision  of  the  Com-t  of  King's  Bench  in  Morton  v.  Lamb. 
But  that  decision  has  been  explained  by  the  subsequent  case  of  Raw- 
son  V.  Johnson,  1  East,  203,  where  in  a  declaration  on  a  contract 
similar  to  the  present  an  averment  of  the  plaintiff's  readiness  and 
wiUingness  to  paj'  for  the  article  to  be  delivered  by  the  defendant, 
without  any  allegation  of  an   actual  tender  of  the  money,  was  held 
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sufflcient.  With  the  determination  of  this  last  case  we  are  perfectly 
satisfied,  and  therefore  think  that  the  judgment  ought  not  to  be 
arrested. 

Per  curiam,  Rule  discharged. 


MARTIN  AND  Others  v.  SMITH. 
In  the  King's  Bench,  June  28,  1805. 

[Reported  in  6  East,  555.] 

In  assumpsit  against  the  vendee  of  land,  for  not  performing  his 
agreement  to  purchase  on  certain  terms,  the  first  count  of  the  declara- 
tion stated,  that  whereas  the  plaintiffs  on  the  10th  of  March,  1804,  were 
seised  in  their  demesne  as  of  fee  of  and  in  certain  lands,  &c. ,  in  the 
parish  of  Bluntisham,  in  the  count}'  of  Hants,  and  being  so  seised  caused 
P.  C,  &c.,  auctioneers,  to  sell  bj-  auction  the  said  lands,  &c.,  subject  to 
certain  conditions  of  sale,  viz.  (inter  alia),  first,  that  the  highest  bidder 
should  be  the  purchaser  ;  third,  that  the  purchaser  should  pa}'  down  im- 
mediately a  deposit  of  20^.  per  cent  in  part  of  the  purchase-money, 
and  sign  an  agreement  for  payment  of  the  remainder  on  or  before  the 
24th  of  June,  1804,  on  having  a  good  title  ;  fourth,  that  the  purchaser 
should  have  proper  convej'ances,  together  with  such  attested  copies  as 
might  be  thought  necessary,  at  his  own  expense,  on  payment  of  the 
remainder  of  the  purchase-money,  conformably  to  the  third  condition, 
&c.  ;  and  lastly-,  that  should  the  purchaser  fail  to  comply'  with  these 
conditions,  the  deposit  money  should  be  forfeited,  and  the  vendors  be 
at  liberty  to  resell  the  estate  ;  and  the  deficiency,  if  an}-,  together  with 
all  charges,  should  be  made  good  by  the  defaulter,  &c.  And  whereas  the 
defendant  attended  at  the  sale,  and  was  the  highest  bidder  and  purchaser 
of,  and  did  at  such  sale  accordinglj-  purchase  certain  of  the  said  lands, 
&c.,  viz.,  a  parcel  of  freehold  woodland,  called  Bluntisham  Low  Wood, 
&c.,  in  the  parish  of  Bluntisham,  in  the  said  county,  for  1,500/.  ;  and 
thereupon,  in  consideration  that  the  plaintiffs  at  the  request  of  the 
defendant  had  promised  the  defendant  to  perform  the  conditions  of 
sale  on  their  parts  as  sellers,  &c.,  the  defendant  promised  the  plaintifis 
to  perform  the  said  conditions  of  sale  on  his  part  as  the  purchaser,  &c. 
The  count  then  alleged,  that  the  defendant  in  part-performance  of  the 
said  conditions  of  sale  and  of  his  promise,  &c.,  made  a  deposit  of  300/. 
at  the  sale  in  part  of  the  purchase-money,  and  signed  an  agreement 
that  he  would  comply  with  all  the  other  conditions,  &c.  And  then  the 
plaintiffs  averred  that  though  after  the  sale,  and  the  promise  of  the 
defendant,  and  before  the  24th  of  June,  1804,  in  the  said  conditions 
mentioned,  the  title  to  the  said  lands,  &c.,  was  made  good  and  perfect 
and  satisfactory  to  the  defendant,  according  to  the  said  conditions  of 


SECT,   v.]  MAETIN   V.    SMITH.  813 

sale  as  aforesaid,  and  that  they  have  always  from  the  time  of  the  said 
sale  and  the  said  promise,  &c.,  hitherto  been  ready  and  willing,  and 
afterwards,  to  wit,  on,  &c.,  offered  to  convey  the  said  lands,  &c.,  to  the 
defendant,  according  to  the  said  conditions  of  sale,  and  have  been 
always  ready  and  willing  to  do  and  perform  all  things  on  their  parts  to 
be  done  and  performed  according  to  their  said  promise,  &c.  ;  and  of  all 
which  premises  the  defendant  had  due  notice  ;  nevertheless  the  defend- 
ant, not  regarding  his  said  promise,  &c.,  did  not  on  or  before  the  said 
24th  of  June,  LSO-l,  or  at  any  other  time  whatsoever  pay  to  the  plain- 
tiffs the  said  1,200Z.,  the  residue  of  the  said  1,500/.,  the  purchase-money, 
&c.,  in  violation  of  his  promise,  &c.  There  were  two  other  special 
counts,  which  it  was  admitted  on  the  argument  could  not  be  supported, 
and  there  were  also  common  money  counts.  To  the  first  special  count 
the  defendant  pleaded,  that  though  after  the  sale  and  before  the  24th 
of  June,  1804,  viz.,  on  the  1st  of  June,  &c.,  he  requested  the  plaintiffs 
to  deliver  to  him  a  good  and  sufficient  abstract  of  their  title  to  the 
lands  mentioned  to  have  been  purchased  \>y  him,  j^et  the  plaintiffs  did 
not  nor  would  when  requested  as  aforesaid,  nor  at  any  time  before  or 
afterwards,  deliver  to  the  defendant  such  good  and  sufficient  abstract, 
but  whollj'  refused,  &c.,  and  therein  made  default.  To  the  second  and 
third  special  counts  there  were  special  demurrers,  shewing  for  cause 
principally,  that  it  did  not  appear  by  those  counts  what  estate,  title,  or 
interest  the  plaintiffs  had  in  the  premises.  And  to  the  common  counts 
the  defendant  pleaded  non  assumpsit.  Replication  to  the  plea  to  the 
first  count,  that  the  plaintiffs  did  not  refuse  and  neglect  to  deliver  such 
good  and  sufficient  abstract  as  in  the  said  plea  is  mentioned  when 
requested  by  the  defendant  in  manner  and  form  as  he  has  alleged.  To 
which  there  was  a  demurrer,  assigning  for  special  causes  ;  1st,  that  the 
plaintiffs  ought  in  their  replication  to  have  alleged  that  the}'  did  deliver 
to  the  defendant  a  good  and  sufficient  abstract  of  a  good  and  sufficient 
title  to  the  lands  in  question,  and  to  have  shewn  therein  what  estate, 
title,  or  interest  the}'  had  in  the  lands  ;  2d,  that  the  plaintiffs  have  by 
their  replication  attempted  to  put  in  issue  a  negative  allegation,  when 
by  the  rules  of  pleading  the  issue  ought  to  be  upon  some  affirmative 
matter,  viz.,  whether  or  not  the  defendant  requested  the  plaintiffs  to 
deliver  to  him  an  abstract  as  in  the  first  plea  mentioned  ;  or  whether  or 
not  the  plaintiffs  did  comply  with  such  request ;  3d,  that  the  plaintiffs 
have  attempted  bj"^  their  replication  to  put  in  issue  two  facts,  the  one, 
whether  or  not  the  defendant  made  the  request  in  the  first  plea  men- 
tioned ;  the  other,  whether  or  not  the  plaintiffs  comphed  with  the  said 
request,  &c.  It  was  admitted  that  the  plea  to  the  first  count  and  the 
replication  to  such  plea  were  both  bad  ;  and  the  question  turned  wholly 
on  the  sufficiency  of  the  first  count. 

Symonds,  in  support  of  the  demurrer,  objected  to  that  count,  that  it 
was  not  sufficient  to  aver  in  general  that  they  were  seised  in  fee,  and 
that  their  "  title  to  the  land  was  made  good,  perfect,  and  satisfactory  to 
the  defendant,"  and  that  they  "  were  always  ready  and  willing  to  con- 
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vey  ;  "  but  they  should  have  set  forth  what  their  title  was,  in  order  that 
the  Court  might  see  whether  it  were  vahd  in  law ;  and  should  have 
pleaded  a  tender  of  the  conveyance.  And  he  cited  Reynoldson  v. 
Blake,'  where  in  qiiare  impedit  for  hindering  the  plaintiffs  from  pre- 
senting to  a  church,  an  averment  that  Sir  T.  Gouge,  from  whom  they 
claimed,  was  the  true  patron  thereof,  was  deemed  insufficient  without 
showing  how  he  was  patron.  Also  the  Duke  of  St.  Albans  v.  Shore, 
where  in  debt  for  a  penalty  against  one  who  had  articled  to  purchase 
land,  one  objection  was,  that  the  plaintiff  only  stated  that  he  was 
"  ready  and  willing  to  make  a  good  title,"  but  did  not  show  what  title  ; 
which  Lord  Loughborough,  C.  J.,  in  delivering  the  judgment  thought 
was  material,  and  that  the  plaintiff  ought  to  have  exhibited  his  title. 
Also  Phillips  V.  Fielding,  where  the  purchaser  of  a  copyhold  had 
agreed  to  make  a  deposit  and  to  pay  the  remainder  of  the  purchase- 
money  at  a  certain  time,  on  having  a  good  title,  and  a  proper  surrender 
made  to  him.  And  in  an  action  bj'  the  seller  for  the  non-performance 
of  the  conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  "  that  he  had  been  always  'ready  and  willing'  and  frequently 
offered  to  make  a  good  title  to  the  estate,  and  to  make  a  proper  sur- 
render of  it  on  payment  of  the  purchase-monej',"  it  was  holden  not  to 
be  sufficient,  but  that  he  ought  to  have  averred  that  he  actually  made 
a  good  title  and  surrendered  the  estate  to  the  purchaser,  or  a  tender 
and  refusal ;  and  ought  also  to  have  shown  what  title  he  had.  And  in 
Glazebrook  v.  Woodrow,  where  the  plaintiff  covenanted  to  sell  to  the 
defendant  a  school-house,  and  to  conve}'  the  same  to  him  by  a  certain 
day,  in  consideration  whereof  the  defendant  covenanted  to  pay  the 
plaintiff  a  certain  sum  on  or  before  the  day  ;  it  was  determined  that  the 
conveyance  and  the  paj-ment  of  the  money  were  concurrent  acts,  and 
the  covenants  depended  on  each  other ;  and  that  the  seller  could  not 
recover  the  monej'  without  averring  that  he  had  convej'ed  or  tendered 
a  conveyance  to  the  purchaser. 

Donaldson,  contra,  contended  that  the  averments  of  the  plaintiffs' 
seisin  in  fee  of  the  estate,  and  that  the  title  to  it  was  made  good  and 
perfect  and  satisfactory'  to  the  defendant,  were  sufHcient  averments  of 
title,  and  a  sufHcient  comphance  with  the  condition  of  the  sale  to  make 
a  good  title  to  the  purchaser,  to  entitle  the  plaintiff  to  recover  without 
setting  forth  the  title  particularly  ;  and  that  admitting  that  the  making  a 
good  title  hy  the  plaintiff,  and  payment  of  the  purchase-monej'  by  the 
defendant,  were  concurrent  acts,  the  averment  that  the  plaintiff  had 
always  been  ready  and  willing,  and  had  offered  to  convej'  the  estate  to 
the  defendant  according  to  the  conditions  of  sale,  was  sufficient  to  en- 
title him  to  recover  in  this  action  without  averring  an  actual  tender  of 
the  convej'ance.  He  observed,  that  however  strict  the  rule  of  pleading 
might  formerly  have  been  in  requiring  the  party  who  averred  title  in 
himself  to  show  what  his  title  was,  j'et  that  strictness  had  long  been  laid 

"  1  Ld.  Raym.  192. 
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aside  in  practice,  in  actions  upon  contracts  like  the  present,  on  account 
of  the  manifest  inconvenience  of  it ;  and  he  distinguished  this  from  the 
cases  cited,  by  showing  that  the  averments  here  went  much  farther  than 
in  those.  The  case  of  the  Duke  of  St.  Albans  v.  Shore  was  decided 
upon  a  different  ground,  for  there  the  plaintiff  by  his  own  act  had  ren- 
dered himself  incapable  of  performing  his  part  of  the  contract,  by  hav- 
ing cut  down  the  timber  which  was  to  have  gone  with  the  estate 
stipulated  to  be  conveyed  to  the  defendant.  And  in  Phillips  v.  Fielding 
there  was  no  averment  that  the  plaintiff  had  a  good  title,  but  only  that 
he  had  been  always  ready  and  willing,  and  had  frequently  offered  to 
make  out  a  good  title  to  the  estate,  and  to  make  a  proper  surrender  of  it 
to  the  defendant,  on  payment  of  the  purchase-money  ;  whereas  here  the 
plaintiff  avers  not  only  that  he  was  seised  in  fee  of  the  estate,  but  that 
his  "title  was  made  good,  perfect,  and  satisfactory  to  the  defendant, 
according  to  the  conditions  of  sale."  Then,  if  there  be  a  sufficient  aver- 
ment of  title,  the  allegations  that  the  plaintiffs  "  have  always  from  the 
time  of  the  sale  hitherto  been  readj'  and  willing,"  and  that  they  "  offered 
to  convey  the  lands  to  the  defendant,"  &c.,  are  sufficient  without  an 
actual  tender  of  the  conveyance,  according  to  the  last  decided  cases  on 
this  subject,  Rawson  v.  Johnson,  and  Waterhouse  «.  Skinner,  wherein 
the  prior  authorities  were  considered  ;  the  agreement  to  make  a  good 
title  and  convey  on  the  one  hand,  and  to  pay  the  purchase-money  on  the 
other,  being  concurrent  and  dependent  contracts.  [Lord  Ellenboe- 
ouGH  observed,  that  the  defendant's  counsel  had  laid  no  stress  on  this 
objection.] 

Symonds  in  reply  relied  principally  on  Phillips  v.  Fielding,  as  having 
been  expressly  decided  on  the  ground  that  the  abstract  of  the  seller's 
title  ought  to  have  been  set  forth  in  the  declaration. 

Lord  Ellenborough,  C.  J.  It  is  too  much  to  contend  for,  that  it 
is  necessary  for  a  party  alleging  title  in  all  cases  to  display  his  whole 
title  on  the  record.  In  manj'  instances  title  is  put  in  issue  generally ;  in 
a  writ  of  right  the  mise  is  joined  on  the  mere  right ;  in  a  [writ  of]  dower 
the  issue  is,  that  the  party  ne  ungues  seisie  que  dower ;  though  how  a 
person  is  seised  may  involve  important  questions  of  law  ;  it  may  be  in 
fee,  or  in  tail,  or  it  may  be  by  wrong  ;  but  these  questions  are  not  dis- 
played upon  the  record.  It  seems  indeed  to  have  been  considered  by 
the  noble  judge,  whose  opinions  in  the  Duke  of  St.  Albans  v.  Shore  and 
in  Phillips  v.  Fielding  have  been  quoted,  that  it  was  necessary  for  the 
plaintiff  to  set  forth  the  abstract  of  his  title  specially  ;  but  I  am  not  con- 
vinced that  that  is  necessarj'.  At  any  rate,  however,  the  question  here 
is,  whether  sufficient  has  not  been  set  forth  by  the  plaintiffs  to  enable 
them  to  call  upon  the  defendant  for  the  execution  of  his  part  of  the 
agreement,  when,  besides  averring  themselves  to  be  seised  in  fee,  they 
allege  that  their  title  to  the  lands  in  question  was  made  good,  perfect, 
and  satisfactory  to  the  defendant.  If  made  satisfactory  to  the  defend- 
ant, what  further  can  the  plaintiffs  be  called  upon  to  do  ?  it  is  all  that 
can  be  expected  of  them.     This  averment,  therefore,  removes  any  diffi- 
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culty  which  might  arise  from  the  cases  in  the  Common  Pleas,  from 
which  cases  the  present  is  distinguishable. 

Gkose,  J.  There  "would  be  great  inconvenience  if  in  such  a  case  as 
this  it  would  be  necessar)-  for  a  plaintiff  to  set  forth  all  the  particulars 
of  his  title  in  the  declaration.  It  stands  admitted  that  the  plaintiffs 
are  seised  in  fee,  and  that  their  title  to  the  land  was  made  "  good,  per- 
fect, and  satisfactorj-  to  the  defendant ;  "  and  what  more  can  be  re- 
quired ? 

Lawrence,  J.  I  cannot  find  any  printed  precedents  of  this  sort  of 
action  bj-  a  vendor  against  a  vendee  of  an  estate  for  not  accepting  the 
title  and  paying  the  purchase-mouej-.  I  have  manuscript  precedents 
like  the  present ;  but  those  I  do  not  relj'  upon  in  the  consideration  of 
the  question.  The  opinion  delivered  by  Lord  Loughborough  upon  this 
point  in  the  Dulte  of  St.  Albans  v.  Shore,  I  collected  at  the  time  to  be 
merely  his  own,  and  not  that  of  the  other  judges.  And  as  to  the  case 
of  Phillips  V.  Fielding,  it  does  not  appear  to  me  to  be  so  exactly  like  the 
present  as  is  supposed :  there  were  no  such  averments  there  as  are  in 
this  declaration,  that  the  plaintiffs  were  seised  in  fee,  and  that  their  title 
was  made  good  and  satisfactory  to  the  defendant. 

Le  Blanc,  J.  This  is  distinguishable  from  the  case  pf  PhiUips  v. 
Fielding,  which  has  been  most  relied  on,  in  the  two  particulars  men- 
tioned ;  that  the  plaintiffs  were  seised  in  fee,  and  that  their  title  was 
made  out  good  and  satisfactory  to  the  defendant.  I  do  not  see  what 
else  was  to  be  stated ;  any  thing  be3'ond  this  is  merely  evidence  of  title, 
which  cannot  be  necessary  to  be  stated. 

Lord  Ellenborodgh,  C.  J.,  then  said,  tlrat  the  Court  would  give 
judgment  nisi,  &c.,  for  the  plaintiffs  ;  and  if  anj'  doubt  occurred  to  them 
during  the  Term,  they  would  mention  it;  if  not,  the  judgment  would 
stand.     And  no  further  mention  of  the  case  being  made,  there  was 

Judgment  for  the  plaintiffs. 


STANDLEY,   Esquire,    v.   HEMMINGTON. 
In  the  Common  Pleas,  Mat  21,  1816. 

[Reported  in  6  Taunton,  561.] 

It  having  been  referred  to  arbitration  to  determine  whether  a  con- 
tract subsisted  between  the  plaintiff  and  the  defendant  for  the  purchase 
of  certain  allotments  of  land  under  an  inclosure  act,  and  the  arbitrator 
having  on  the  19th  of  August,  1815,  awarded  that  such  a  contract  sub- 
sisted, and  directed  the  defendant  forthwith  to  perform  the  contract, 
and  to  pay  1,G52?.  on  the  conveyance  of  the  land  by  the  plaintiff  to  the 
defendant,  the  plaintiff  furnished  his  abstract  in  September,  which,  on 
the  1st  of  November,  was  returned  with  queries ;  the  abstract  with 
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answers  thereto  was  redelivered  on  the  11th  of  November,  and  on  the 
11th  of  December  the  plaintiff  pressed  for  an  early  answer.  On  the  18th 
of  January  the  defendant  repeated  in  substance  the  same  objections. 
On  the  30th  of  January-  the  abstract  was  again  sent  to  the  defendant 
with  answers,  and  despatch  was  requested.  A  personal  demand  of  per- 
formance had  on  the  11th  of  May  been  made  on  the  defendant,  and 
notice,  that  unless  he  compUed  in  ten  days,  his  silence  would  be  con 
strued  as  a  refusal  to  perform,  and  the  Court  would  be  moved  for  an 
attachment ;  but  he  had  not  yet  given  any  answer. 

Lens,  Serjt.,  now  moved  for  an  attachment  for  non-performance  of 
this  award.  The  defendant,  he  said,  being  in  possession  of  the  allot- 
ments, the  vendor  could  get  neither  his  land  nor  his  monej',  and  the 
usual  practice  being  that  the  purchaser  prepares  the  conveyances,  it 
was  unnecessarj'  for  the  plaintiff  to  tender  a  deed  executed.  If  any 
plausible  objections  had  been  taken  to  the  title,  he  would  not  have 
asked  the  Court  to  try  its  goodness  on  affidavits ;  at  least  the  Court 
would  direct  an  issue  whether  the  title  were  good. 

GiBBS,  C.  J.  I  think  the  plaintiff  must  do  something  more.  He 
might  file  a  bill  in  equity  for  a  specific  performance.  The  title  would 
then  be  considered  in  a  court  of  equity  ;  it  is  impossible  we  should  try 
a  title  here  on  affidavits.  But  before  the  plaintiff  can  have  an  attach- 
ment, he  must  execute  and  tender  to  the  defendant  a  conveyance,  and 
ask  for  the  purchase-money  awarded.  The  modern  practice,  indeed, 
has  gone  thus  far,  that  in  an  action  where  the  defendant  has  dispensed 
with  the  plaintiff's  tendering  the  deed  executed,  the  plaintiff  may  never- 
theless recover ;  but  even  that  was  a  relaxation  of  the  law.  Jones  v. 
Barkley  was  the  first  case  that  relaxed  the  rule,  which  was  admirably 
argued  by  ray  brother  Le  Blanc  ;  but  there  it  was  averred  he  informed 
the  party  that  he  was  ready  to  convey,  and  tendered  a  draft  of  an 
assignment  and  release  for  the  purchaser's  approbation,  and  offered  to 
execute  and  deUver  the  deed  pursuant  thereto,  and  the  other  declared, 
if  the  plaintiff  had  tendered,  he  would  not  accept  it,  and  that  he  wholly 
discharged  and  exempted  the  plaintiffs  from  executing  the  same.  In 
the  present  case  the  plaintiff  could  not  maintain  an  action  on  his  agree- 
ment, nor  on  a  bond  for  performance  of  the  award,  if  he  had  such,  be- 
cause he  does  not  show  performance  on  his  part.  I  think  there  is  not 
enough  to  bring  the  party  into  contempt,  and  the  plaintiff's  much  better 
course  is  to  apply  to  a  court  of  equity. 

Dallas,  J.  The  plaintiff  does  not  show  even  a  refusal  by  the  de- 
fendant, nor  whether  he  has  decided  on  the  objection  taken. 

The  rest  of  the  Court  concurring,  the  Bule  was  refused. 


ea 
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FERRY  AND  Another  v.   WILLIAMS. 

In  the  Common  Pleas,  November  4,  1817. 

[Reported  in  8  Taunton,  62.] 

In  assumpsit,  the  plaintiffs  declared,  that  thej-  caused  to  be  put  up 
to  sale  b3'  public  auction  (amongst  other  things)  a  certain  leasehold 
estate,  subject  to  the  following  (amongst  other)  conditions  of  sale,  that 
is  to  say,  "that  the  purchasers  should  pay  down  immediately  a  de- 
posit of  25Z.  per  cent  in  part  of  the  purchase-money,  and  sign  an  agree- 
ment for  paj'ment  of  the  remainder  within  twenty-eight  days  from  the 
day  of  sale,  when  possession  should  be  given  of  the  part  in  hand ; 
that  the  purchasers  should  have  proper  convej'ances  and  assignments 
of  the  leases  at  their  own  expense,  without  requiring  the  lessor's  title, 
on  payment  of  the  remainder  of  the  purchase-monej' ;  and  that  all 
out-goings  should  be  cleared  to  Midsummer  then  last ;  that  the  duty  of 
sevenpence  in  the  pound  should  be  equallj'  borne  between  the  vendor 
and  purchaser ;  that,  if  the  purchaser  should  neglect  or  fail  to  comply 
with  the  above  conditions,  the  deposit-money  should  be  forfeited, 
the  proprietor  should  be  at  liliert}'  to  resell  the  estate  b}'  public  or 
private  sale,  and  the  deflciencj',  if  anj",  attending  such  sale,  with  all 
incidental  charges,  should  be  made  good  by  the  defaulter."  And  the 
plaintiffs  averred  that  the  defendant  afterwards  became  the  purchaser 
of  the  said  estate,  subject  to  the  said  conditions,  for  the  sum  of  2,83oL  ; 
and  the  defendant  then  paid  200/.  in  part  of  the  purchase-mone}',  and 
signed  an  agreement  for  payment  of  the  remainder  within  twenty-eight 
days  from  the  day  of  sale.  And  after  averring  mutual  promises  of  per- 
formance, the.y  alleged,  that  although  the  plaintiffs  did  give  the  defend- 
ant possession  according  to  the  said  conditions,  and  were  also  ready 
and  willing  to  gi^-e  and  make  to  him  proper  conveyances  and  assign- 
ments of  the  leases  of  the  said  estate  at  the  defendant's  expense  on 
paj'ment  of  the  remainder  of  the  purchase-money,  and  to  clear  all  out- 
goings to  IMidsummer,  according  to  the  conditions,  and  well  and  truly 
performed,  fulfilled,  and  kept  the  conditions  on  their  parts,  according 
to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  yet  the  de- 
fendant did  not  nor  would  pay  them  the  remainder  of  the  purchase- 
money,  or  paj-  or  bear  his  share  of  the  duty  of  sevenpence  in  the 
pound,  or  accept  such  conveyances  and  assignments  as  aforesaid ;  but 
whollj'  refused  to  comply  with  the  conditions,  or  complete  or  perform 
his  contract  of  purchase  or  agreement.  Whereupon  the  plaintiffs  after- 
wards resold  the  estate  by  public  sale  for  the  sum  of  1,4:381.  10s.,  and 
were  put  to  great  trouble  and  expense  about  such  resale ;  and  that 
on  the  second  sale  there  was  a  deficiency,  which,  with  the  said  duty 
(which  was  wholly  borne  and  paid  by  the  plaintiffs) ,  and  all  incidental 
charges,  amounted  together  to  1,600L      In  their  second  count,  the 
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plaintiffs  stated,  that  they  had  contracted  and  agreed  with  tlie  defend- 
ant to  sell  to  him,  and  that  the  defendant  contracted  and  agreed  with 
the  plaintiffs  to  purchase  of  them,  a  certain  other  leasehold  estate,  for 
the  sum  of  2,835?.,  and  that,  in  consideration  thereof  and  that  the  plain- 
tiffs had  undertaken  to  convey  to  the  defendant  the  said  last-mentioned 
estate,  he  the  defendant  undertook  to  accept  the  conveyance  thereof  and 
pay  the  plaintiffs  the  last-mentioned  purchase-money  in  a  reasonable 
time ;  and  although  the  plaintiffs  were  ready  and  willing  and  offered 
to  convey  and  assign  to  the  defendant  the  last-mentioned  estate,  and 
although  a  reasonable  time  for  accepting  such  conveyance  and  paying 
the  said  last-mentioned  purchase-money  had  long  since  elapsed,  j'et  the 
defendant  would  not,  within  such  reasonable  time  or  afterwards,  accept 
or  execute  such  conveyances  and  assignments  as  last  aforesaid,  or  pay 
the  said  last-mentioned  purchase-monej'  or  any  part  thereof,  or  in  any 
manner  perform  the  last-mentioned  contract  for  the  purchase  of  the 
last-mentioned  estate  ;  whereby  the  plaintiffs  not  onlj'  lost  and  were 
deprived  of  all  the  benefit  which  might  and  would  have  accrued  to 
them  by  the  defendant's  performance  and  completion  of  his  last-men- 
tioned contract,  but  were  put  to  great  charges  and  expenses  in  respect 
thereof,  amounting  to  the  sum  of  two  hundred  pounds,  and  were  also 
put  to  further  charges,  amounting  to  the  further  sum  of  two  hundred 
pounds,  about  the  resale  of  the  said  last-mentioned  estate  to  another 
purchaser.  The  declaration  also  contained  counts  for  leasehold  prem- 
ises bargained  and  sold,  and  the  mone}'  counts.  At  the  trial  before 
Park,  J.,  at  the  London  Sittings  after  Trinity  Term,  1817,  the  jury 
found  a  verdict  for  the  plaintiffs. 

Best,  Serjt. ,  had  obtained  a  rule  m'si  in  the  last  term  to  arrest  the 
judgment  in  this  case,  on  two  grounds :  first,  because  the  declaration 
set  out  no  title  in  the  plaintiffs ;  and  secondty,  because  there  was  no 
averment  in  the  declaration  that  anj-  conve3'ance  or  assignment  had 
been  prepared  and  tendered,  but  merelj'  that  the  plaintiffs  were  ready 
and  willing  and  offered  to  convey  and  assign.  He  cited  Luxton  v. 
Robinson,^  the  Duke  of  St.  Albans  v.  Shore,  Phillips  v.  Fielding,  and 
Martin  v.  Smith. 

Vaughan,  Serjt.,  on  a  former  daj?  in  this  term,  showed  cause  against 
tlie  rule.  As  to  the  second  objection,  the  averment  contained  in  the 
declaration  is  sufficient,  and  it  is  not  necessary  to  aver  an  actual  tender 
as  a  condition  precedent.  This  may  be  collected  from  Pordage  w. 
Cole,^  and  the  elaborate  note  of  Serjt.  Williams  on  that  case.  That 
case  is  not  much  uulike  the  present ;  for  here  the  money  is  to  be  paid 
at  all  events  within  twenty-eight  days  of  the  sale,  but  no  precise  time 
is  fixed  for  the  execution  of  the  assignment  or  conveyance.  If  either 
of  the  covenants  forms  a  condition  precedent,  the  payment  of  the  money 
is  a  condition  precedent.  But  whether  that  is  to  be  considered  as  a 
precedent  or  concurrent  act,  is  immaterial,  for  the  parties  come  before 

1  Doug.  620.  '  1  Wms.  Saund.  320,  note  4. 
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the  Court  after  verdict,  standing  in  a  very  different  situation  from  that 
■which  thej'  would  have  occupied  if  this  question  had  come  before  the 
Court  on  demurrer.  Where  two  concun-ent  acts  are  to  be  done,  it  is 
sufficient  for  the  party  who  sues  for  non-performance  to  aver  that  he 
was  ready  to  perform  his  part  of  the  contract.  Morton  v.  Lamb.  So, 
in  an  action  for  the  non-delivery  of  malt,  an  allegation  that  the  plain- 
tiffs were  ready  and  willing  to  receive  the  same,  and  pay  for  it  accord- 
ing to  the  terms  of  the  sale,  was  held  sufficient,  without  averment  of 
actual  tender  of  the  price  agreed  on.  Rawson  v.  Johnson.  But  the 
allegation  in  this  declaration  is  nearly  as  strong  as  an  actual  allegation 
of  tender  made,  and  the  refusal  averred  comes  within  the  case  of  Jones 
V.  Barkley.  Even  if  the  defendant  were  entitled  to  a  tender,  his  re- 
fusal amounts  to  a  dispensation  of  it ;  and,  after  verdict,  it  must  be 
taken  that  the  plaintiffs  proved  the  matters  averred.  Moreover,  here 
is  an  allegation  that  possession  was  delivered ;  and  wherever  a  contract 
is  executed  in  part,  it  is  no  longer  executor}-,  and  such  part-execution 
amounts  to  an  absolute  acceptance  of  the  plaintiff's  title.  Boone  y. 
Eyre,  Campbell  v.  Jones.  In  Wilkes  v.  Atkinson  ^  (an  action  for  non- 
delivery of  goods  according  to  agreement) ,  it  was  held  unnecessary, 
after  demand  made,  to  adduce  evidence  in  support  of  the  averment 
that  the  plaintiff  was  ready  and  willing  to  pay  for  the  goods.  It  is  un- 
just that  the  defendant  should  retain  the  possession,  and  not  do  what 
he  has  covenanted  to  do ;  his  remedj'  is  by  action.  [Burrough,  J. 
Maxwell  v.  Sharp  '■'  was  an  action  on  an  agreement  to  transfer  stock, 
and  the  declaration  was  objected  to,  because  it  was  not  therein  stated 
that  there  was  an  actual  transfer  of  the  stock.  But  it  was  there  held 
that  a  sufficient  tender  was  averred  to  support  the  action,  and  that 
these  contracts  were  mutual  and  independent.  So,  here,  the  defendant 
is  not  to  be  put  in  possession  of  the  legal  estate  without  paying  the 
money.]  Lord  Loughborough's  expression  in  Phillips  v.  Fielding,  of 
the  necessit}'  of  specifically  setting  out  the  title,  is  cavilled  at  in  other 
courts,  e.  g.,  in  Martin  v.  Smith ;  but  at  all  events,  in  this  case  the  de- 
fendant has  dispensed  with  it.  Then,  in  the  second  count,  an  actual 
offer  to  convej',  and  refusal  on  the  defendant's  behalf,  is  averred.  He 
cited  Vivian  v.  Shipping,  and  concluded  bj'  observing,  that  the  aver- 
ment was  sufficient,  and  at  all  events  could  not  be  taken  advantage  of 
after  verdict. 

Best  and  Copley^  Serjts.,  supported  the  rule.  In  this  case  each  count 
forms  a  separate  declaration,  and  is  to  be  considered  separately ;  and 
upon  general  damages,  if  any  one  count  cannot  be  supported,  the 
judgment  is  gone.  Both  the  counts  in  this  declaration  are  bad ;  the 
second  clearly  so.  In  the  first  place,  on  a  contract  of  sale,  the  vendor 
must  show  a  title  to  sell ;  in  the  next  place,  he  must  show  that  he 
tendered  a  conveyance  ;  it  is  true  that,  by  the  conditions  of  sale, 
he  is  relieved  from  showing  the  title  of  the  landlord ;   but  he  does 

1  6  Taunt.  11.  2  gayer,  187. 
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not  show  whether  he  is  lessee  or  assignee,  whether  there  is  even 
any  lease,  or  whether  he  is  in  any  way  related  to  the  premises.  If 
a  man  simply  undertakes  to  convey  land,  he  thereby  impliedly  under- 
takes to  convey  a  good  title.  It  is  quite  nugatory  for  a  man  to  go 
through  the  farce  of  convejing,  when  he  has  no  title ;  and,  if  he  has 
no  title,  the  purchaser  is  not  bound  to  pay  the  money,  nor  can  the 
vendor  sue  him  for  non-payment.  Phillips  v.  Fielding.  [Dallas, 
J.  PhilUps  V.  Fielding  was  in  a  degree  doubted  in  Martin  v.  Smith. 
Lord  Ellenborough  there  speaks  of  the  rule  in  the  former  case  as  being 
the  opinion  of  Lord  Loughborough  only,  and  so  speaks  Lawrence,  J.] 
Phillips  V.  Fielding  is  not  the  decision  of  Lord  Loughborough  only, 
but  of  the  whole  court ;  and  in  Martin  v.  Smith  the  only  question  was, 
whether  it  was  necessarj'  to  set  out  all  the  particulars  of  the  title.  In 
Luxton  V.  Robinson,  BuUer,  J.,  says,  "  The  plaintiff  was  to  deliver  pos- 
session, and  therefore  he  ought  to  have  shown  that  he  had  a  right  so 
to  do."  If  in  strictness  the  title  ought  to  be  set  out  in  detail,  and  if 
it  is  not  so  set  out,  the  verdict  wiU  cure  the  defect  of  a  general  aver- 
ment ;  but,  on  this  record,  no  averment  of  title  whatever  is  made.  It 
cannot,  therefore,  be  assumed  to  be  proved  that  the  plaintiffs  had  a 
title,  for  nothing  can  be  assumed  as  proved  which  is  not  alleged.  The 
second  count  is  still  more  deficient.  There  is,  indeed,  in  that  count  an 
averment  of  an  offer  to  convey  and  assign  ;  but  this  is  a  sale  of  lease- 
hold property,  and  no  excuse  is  stated  for  not  setting  forth  the  title  of  the 
landlord ;  nor  is  there  even  an  averment  that  the  plaintiffs  had  a  title. 
In  none  of  the  eases  cited  in  Serjt.  Williams's  note  to  Pordage  v.  Cole 
is  any  principle  stated,  which  bears  out  the  argument  of  the  counsel  for 
the  plaintiffs.  For  here,  though  the  monej'  is  to  be  paid  within  twenty- 
eight  daj'S,  it  cannot  be  shown  that  the  plaintiffs  were  not  bound  to 
make  a  good  title  till  the  thirtieth  day.  If  it  could  be  so  shown,  then, 
and  then  only,  the  cases  cited  for  the  plaintiffs  would  apply.  In  Jones 
V.  Barkley,  Glazebrook  v.  Woodrow,  and  Goodisson  v.  Nunn,  the  con- 
ve5'ance  was  to  be  made  on  the  same  day ;  and  it  was  held,  that  the 
convej'ance  must  first  be  made  or  tendered,  ^though  the  agreement  was 
in  the  same  terms  with  these.  Campbell  v.  Jones  is  entirely  inapplicable 
to  the  present  case ;  there,  part  of  the  covenant  was  to  be  performed 
on  one  day,  and  part  on  another ;  for  the  instruction  in  bleaching 
must  be  gradual,  and  Lord  Kenyon's  judgment  proceeded  on  that 
ground.  Rawson  v.  Johnson  and  Wilkes  v.  Atkinson  are  with  the  de- 
fendant ;  for  in  those  cases  the  plaintiffs  had  done  every  thing  which, 
in  the  nature  of  the  cases,  they  could  be  required  to  do.  So  in  Max- 
well V.  Sharp,  the  plaintiff  had  done  all  in  his  power  to  transfer  the 
stock :  and  in  a  subsequent  case,  Merrit  v.  Eane,'  which  was  an  action 
on  an  agreement  for  the  transfer  of  stock,  the  plaintiff  averred,  that  he 
attended  all  the  while  the  books  were  open  on  the  day  on  which  the 
stock  was  to  be  transferred,  but  that  the  defendant  did  not  appear :  the 

1  1  Str.  458. 


822  FBKEY   V.    WILLIAMS.  [CHAP.   m. 

Court  there  held,  that  if  the  defendant  had  been  there  to  transfer, 
the  plaintiff  must  have  laid  down  his  money,  though  not  so  as  to  part 
with  it  until  transfer ;  and  in  the  argument  was  cited  Turner  v.  Good- 
win.^ In  Vivian  v.  Shipping  the  point  of  condition  precedent  was  not 
decided,  nor  is  it  clear  whether  that  case  came  on  on  demurrer  or  after 
verdict.  [The  Court  here  observed  that,  in  the  first  count  there  was 
an  averment  that  the  plaintiffs  were  ready  and  willing  to  give  and 
make  to  the  defendant  proper  conveyances  and  assignments  of  the 
leases  of  the  estate,  and  that  the  defendant  refused  to  accept  the  same  ; 
that  this  averment,  as  the  case  stood,  was,  as  they  were  then  advised, 
sufficient,  and  that  the  first  count  was  good.  They  directed  the  coun- 
sel for  the  defendant  to  confine  themselves  to  the  second  count. J  The 
second  count  is  entu'ely  defective,  for  there  is  not  even  a  premise  in 
that  count,  from  which  it  can  be  inferred  that  the  plaintiffs  had  a  title, 
or  from  which  a  tender  of  a  conveyance  can  be  presumed.  If  an  aver- 
ment of  actual  conveyance  is,  strictly  speaking,  unnecessary,  it  is  abso- 
lutely necessarj'  for  the  plaintiffs  to  show  that  they  were  ready  and 
willing  to  convey,  and  not  only  to  convey  simply,  but  to  convey  at  the 
time  and  place  stipulated.  No  such  averment  appears  on  this  count, 
not  even  that  he  offered  to  convey  within  a  reasonable  time.  All  the 
matters  necessary  to  be  proved  will,  after  trial,  be  supposed  to  have 
been  proved  ;  but  if  such  matters  be  not  averred,  there  could  be  no  need 
to  prove  them  ;  and,  therefore,  it  cannot  be  inferred  that  they  were 
proved.  Eushton  v.  Aspinwall.^  The  verdict,  therefore,  will  not  cure 
the  second  count.  Phillips  v.  Fielding  is  expressly  with  the  defendant 
in  this  case,  and  Callonel  v.  Briggs  is  strong  to  show  that  performance 
must  be  averred  and  proved.  Neither  of  the  special  counts  states  the 
plaintiff's  title,  nor  a  tender  of  the  convej'ance  ;  the  latter  does  not  aver 
that  the  plaintiffs  were  ready  to  convey  within  a  reasonable  time  ;  both 
are  evidently  bad,  and  the  latter,  at  least,  is  pregnant  with  such  defects 
that  it  cannot  be  cured  after  verdict. 

Dallas,  J.,  now  delivered  the  judgment  of  the  Court.  This  was  a 
motion  in  arrest  of  judgment.  The  declaration  consisted  of  two 
special  counts,  and  the  common  counts.  To  the  special  counts  objec- 
tions have  been  raised.  The  first  count,  in  substance,  states  that  a  lease- 
hold estate  was  put  up  for  sale,  subject  to  certain  conditions,  of  which 
one  was,  that  the  purchasers  should  have  proper  conveyances  and 
assignments  of  leases  without  requiring  the  lessor's  title.  What  the 
bu3-er,  therefore,  did  not  stipulate  for  or  require,  the  seller  was  not 
bound  to  state.  The  want  of  such  an  averment,  therefore,  constitutes 
no  objection.  It  was  next  urged,  that  the  tender  of  a  proper  assign- 
ment was  not  alleged  ;  and  it  is  true  that  such  a  tender  is  not  alleged 
in  terms  ;  but  the  allegation  is,  that  the  plaintiffs  were  readj'  and  will- 
ing to  give  a  proper  assignment  on  payment  of  the  remainder  of  the 
purchase-money,  according  to  the  intent,  tenor,  and  effect  of  the  agree- 

1  Tort.  145;  s.  c.  10  Mod.  154.  2  poug.  679. 


SECT.   V.J  FERRY  V.   WHuLIAMS.  823 

ment ;  but  tliat  the  defendant  refused  to  accept  of  such  assignment, 
and  to  perform  his  agreement  according  to  such  intent  and  meaning. 
Now  the  rule  is  clear,  that  if  performance  of  an  act  be  rendered  im- 
possible by  the  default  of  the  one  party,  it  dispenses  with  the  necessity 
of  the  other  party's  averment  or  proof  of  such  fact ;  and  if  that  rule 
be  applied  to  this  case,  the  objection  vanishes.  There  is,  then,  a  sub- 
stantial right  of  action  on  the  record ;  and  whether  the  pleadings  are 
so  formally  drawn  as  to  be  good  on  demurrer,  it  is  not  necessary  now 
to  consider ;  for  this  motion  is  in  arrest  of  judgment,  when  the  omis- 
sion of  form,  and  even  of  substance,  is  aided  by  the  verdict. 

The  second  count  differs  from  the  first :  in  the  second  count  nothing 
is  said  of  the  purchaser  having  conveyances,  without  requiring  the 
lessor's  title  ;  but  the  agreement  set  forth  is,  that  the  one  party  shall 
assign,  and  that  the  other  shall  accept ;  and  then  comes  an  averment, 
not  merely  that  the  plaintiffs  were  ready  and  willing  to  convey  and 
assign,  as  in  the  first  count,  but  that  they  actually  offered  to  convey  and 
assign,  and  that  the  defendant  refused  to  accept.  To  this  count  it  is 
objected,  first,  that  there  is  no  title  specially  set  forth;  secondly,  that 
title  is  not  even  generally  alleged ;  and,  thirdh^,  that  there  is  no  aver- 
ment of  the  actual  tender  of  any  conveyance  or  assignment;  and,  it  is 
true,  that  title  in  the  lessor  is  not  alleged.  It  becomes,  therefore,  un- 
necessary to  consider  the  distinction  between  title  speciaU}'  set  forth 
■  and  title  generally  alleged.  If  it  be  urged  that,  under  the  facts  of 
this  case,  such  allegation  would  be  necessary,  and  that  the  want  of  it 
would  be  bad  on  demurrer,  the  answer  is,  that  we  are  now  not  to 
decide  on  demurrer,  but  on  a  motion  in  arrest  of  judgment ;  to  that 
ground,  therefore,  and  to  that  only,  must  our  consideration  be  confined. 
And  this  makes  it  unnecessary  to  go  into  the  various  cases  which  have 
been  cited  ;  every  one  of  which,  if  it  were  necessary  to  examine  them, 
would  be  found  to  differ  from  the  case  before  the  Court  in  many  respects  ; 
but,  for  the  present  purpose,  one  broad  ground  of  distinction  is  suffi- 
cient :  they  were  all  cases  on  demurrer.  Being  so  distinguished,  I 
need  not  say  that  they  depend,  not  only  upon  different,  but  upon 
opposite  principles  to  those  which  govern  the  present  case.  On 
demurrer,  in  favor  of  correct  pleading,  every  objection  is  to  be  strictly 
considered ;  after  verdict,  matter  whether  of  form  or  substance  is  to  be 
aided  by  the  verdict  in  favor  of  the  justice  of  the  ease.  Confining 
ourselves,  therefore,  to  the  consideration  of  this  point,  as  arising  on  a 
motion  in  arrest  of  judgment,  it  becomes  necessary  to  refer  to  the 
agreement  and  breach,  as  stated  in  the  second  count  of  the  declara- 
tion. The  contract  alleged  is  an  agreement  by  the  defendant  to  pur- 
chase, and  by  the  plaintiffs  to  assign  and  to  convey,  a  certain  leasehold 
estate  of  them  the  plaintiffs ;  and,  after  verdict,  it  must  be  taken  that 
the  contract  alleged  was  proved.  Nothing  is  said  as  to  a  title  or  right 
to  convey ;  but  it  is  insisted  that,  in  legal  construction,  an  agreement 
to  assign  and  convey  imports  a  right  to  assign  and  convey.  Be  it  so, 
for  the  purpose  of  argument ;    for  if  such  be  the  construction  which 
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the  law  will  put  upon  the  contract,  it  must  be  taken  that  the  assign- 
ment offered  was  of  such  a  description.  It  is  sufHcient  to  set  forth  in 
the  declaration  the  agreement  in  the  terms  in  which  it  exists.  The 
same  construction  must  be  applied  to  the  contract,  and  to  the  state- 
ment of  the  contract  in  the  declaration,  and  this  is  done  in  the  present 
case.  Supposing  it  necessary  to  prove,  under  such  an  agreement,  an 
offer  legally  to  assign,  it  must  be  taken,  after  verdict,  that  this  was 
proved  at  the  trial,  inasmuch  as,  without  such  proof,  in  the  present  view 
of  the  case,  the  pl.iintiffs  could  not  have  recovei'ed.  As  to  the  remain- 
ing objection,  viz.,  the  want  of  an  actual  tender,  it  will  be  sufficient  to 
saj',  that  the  objection  becomes  weaker  when  applied  to  the  second 
count  than  it  was  when  applied  to  the  first ;  for  in  this  second  count 
is  alleged  an  actual  offer  to  conve}'  by  the  plaintiffs,  and  an  actual 
refusal  to  accept  such  convej-ance  bj'  the  defendant.  What,  therefore, 
has  alreadj'  been  said  on  this  subject,  as  applied  to  the  first  count, 
becomes  much  stronger  as  applied  to  the  second.  The  case  seems 
sufficientlj'  clear  ;  but  if  any  illustration  be  required,  it  may  be  derived 
from  Mason  v.  Corder,^  the  last  case  decided  on  this  subject  in  this 
court.  There,  in  an  action  upon  an  agreement  to  assign  a  lease,  it 
was  urged,  in  arrest  of  judgment,  that  the  plaintiff  should  have  a^•erred 
and  proved,  not  only  that  he  was  read3'  to  make  a  good  title,  but  that 
it  was  in  his  power  to  have  done  so.  A  new  trial  was  granted  on  the 
merits,  so  that  the  case  did  not  turn  on  the  point  whether  the  judgment- 
ought  to  be  arrested.  But,  in  delivering  the  judgment  of  the  Court, 
Gibbs,  C.  J.,  said,  "  The  action  cannot  be  maintained  unless  the  plain- 
tiff did  offer,  and  was  able  and  showed  that  he  was  able,  to  do  that  for 
which  he  had  agreed.  Possibly  the  plaintiff  may  p)rove  that  circum- 
stance on  another  trial  which  does  not  appear  in  this  report,  that  the 
plaintiff  was  in  a  condition  to  procure,  and  did  procure,  that  which  he 
was  bound  to  procure,  the  assent  of  the  lessor."  Now,  it  could  not  be 
done  on  a  future  occasion,  if  the  want  of  such  an  averment  would  have 
excluded  such  proof ;  nor  would  it,  on  the  same  ground,  have  been 
proved  on  the  trial  had  ;  and  yet  for  want  of  such  proof  the  new  trial 
was  ordered.  Without,  therefore,  being  in  terms  averred,  the  ability 
to  make  is  involved  in  the  averment  of  being  readj^  and  willing  to  make 
an  assignment,  and  of  having  tendered  and  offered  to  assign,  and  be- 
comes matter  of  necessary  proof  on  the  trial,  to  enable  the  plaintiff  to 
recover.  The  rule  being  that,  whatever  is  sufficiently  alleged  to  let  in 
proof,  and  without  which  proof  the  plaintiff  must  have  failed,  will  be 
intended  after  verdict  to  have  been  proved  ;  such  intendment  must  be 
made  in  the  present  case,  and,  consequently,  the  plaintiffs  are  entitled 
to  our  judgment.  Hule  discharged. 

1  7  Taunt.  9. 
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POOLE  V.   HILL. 

In  the  Exchequer,  Triottt  Teem,  1840. 

[Beported  in  6  Meeson  ^  Wehbt/,  835.] 

Covenant  on  articles  of  agreement,  dated  Oct.  11,  1839,  for  the  pur 
chase  by  the  defendant  of  the  plaintiff  of  a  certain  messuage,  lands, 
and  premises,  the  defendant  agreeing  to  complete  the  purchase  by  pay- 
mg  the  purchase-money  and  accepting  a  conveyance,  on  or  before  the 
fii'st  daj'  of  January,  1840.  The  declaration,  after  setting  forth  the 
articles  of  agreement  in  detail,  concluded  thus  :  and  although  the  plain- 
tiff hath  performed  and  fulfilled  all  things  in  the  said  articles  of  agi-ee- 
ment  contained  on  her  part  to  be  performed  and  fulfilled,  and  although 
she  hath  always,  from  the  time  of  the  making  of  the  said  articles  of 
agreement,  been  ready  and  willing  to  execute  and  make  the  defendant 
a  eonvej'ance  of  the  said  purchased  premises,  so  to  be  executed  and 
made  as  aforesaid,  and  although  the  said  first  day  of  January,  1840, 
the  time  for  the  payment  of  the  said  purchase-money,  had  elapsed  be- 
fore the  commencement  of  this  suit,  nevertheless  the  plaintiff  in  fact 
saith,  that  the  defendant  hath  not  j^et  hitherto  paid  the  said  purchase- 
money  so  by  the  defendant  agreed-  to  be  paid  as  aforesaid  or  any  part 
thereof,  and  the  said  purchase-money  remains  wholly  due  and  unpaid. 

General  demurrer  and  joinder.  The  points  stated  in  the  margin  of 
the  demurrer  were  as  follows :  The  defendant  intends  to  argue  that  the 
declaration  is  bad  in  not  averring  that  the  plaintiff  convej-ed  or  exe- 
cuted anj'  conveyance,  or  tendered  an}'  conveyance  to  the  defendant, 
such  conve3ance  being  a  condition  precedent,  or  a  concurrent  act  to  be 
done  bjr  the  plaintiff.  ■■ 

Whiiehurst,  in  support  of  the  demurrer.  First,  the  declaration  is 
bad  for  not  stating  a  conveyance,  or  an  offer  to  execute  one.  There  is 
nothing  in  the  declaration  to  show  that  the  purchaser  was  bound  to 
prepare  the  conveyance ;  but,  even  assuming  that  the  defendant  was 
the  party  to  do  so,  the  plaintiff  should  have  averred  that  she  was  ready 
and  willing  and  offered  to  execute  it.  It  never  could  be  the  intent  of 
the  agreement,  that  the  defendant  should  pay  before  having  a  convey- 
ance. Where  mutual  covenants  go  to  the  whole  consideration,  they 
are  mutual  conditions,  and  the  plaintiff  cannot  recover  in  respect  of 
any  breach,  unless  he  proves  performance  on  his  part.  Com.  Dig. 
"Covenant,"  (A.  2),  (D.  1)  ;  Pordage  v.  Cole.^  It  is  clear  there  is 
an  implied  covenant  by  the  vendor  to  convey.  If  it  be  held  to  be  suffi- 
cient to  state  merel}'  that  the  vendor  is  ready  and  willing  to  convey, 
the  purchaser  may  be  saddled  with  an  action,  although  he  may  be  ever 

1  The  statement  of  the  case  has  been  abbreviated,  and  a  small  portion  of  the 
argument  and  decision  omitted  as  irrelevant  to  the  subject  of  "  Conditions."  —  Ed. 
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80  desirous  to  complete  the  purchase.  The  declaration  must  state  all 
that  is  necessary  to  the  due  perfoimance  of  the  covenant ;  and  the 
plaintiff  was  bound  at  least  to  have  shown  that  she  made  an  offer  or  ten- 
der of  a  conveyance.  The  allegation  of  readiness  and  willingness  does 
not  imply  anj'  step  taken  on  her  part.  In  Com.  Dig.  "  Covenant,"  (A. 
2, )  it  is  said,  ' '  Where  something  is  covenanted  or  agreed  to  be  performed 
by  each  of  two  parties  at  the  same  time,  he  who  was  ready  and  offered 
to  perform  his  part,  but  was  discharged  by  the  other,  may  maintain  an 
action  against  the  other  for  not  performing  his  part."  In  Peeters  v. 
Opie,  which  was  an  action  upon  a  covenant  that  the  plaintiff  should  do 
certain  work  for  the  defendant,  for  which  the  defendant  was  to  pay  him 
81.,  the  declaration  contained  an  averment,  that  the  plaintiff  "always 
from  the  time  of  making  the  agreement  hitherto  was  ready,  and  offered 
to  perform  the  said  agreement  in  all  things  on  his  part  to  be  performed." 
In  Goodisson  v.  Nunn,  which  was  debt  on  an  agreement  bj'  the  plain- 
tiff to  sell  the  defendant  an  estate  for  a  certain  price  before  a  day  named, 
in  consideration  whereof  the  defendant  agreed  to  pay  that  sum  on  that 
daj',  and  in  failure  thereof  to  pay  211.  ;  it  was  held  that  these  were  de- 
pendent covenants,  and  that  the  plaintiff  could  not  recover  the  21Z. 
without  proving  that  he  had  executed  or  tendered  a  conveyance. 
Glazebrook  v.  Woodrow  and  Jones  v.  Barkley  are  authorities  to  the 
same  effect.     The  court  then  called  on 

Crompton  to  support  the  declaration.  It  was  not  necessary  to  aver 
a  tender  of  the  convej'ance.  No  doubt  where  the  party  suing  is  by 
the  agreement,  to  do  some  concurrent  act,  the  performance  of  it  must 
be  averred  in  the  declaration ;  but  that  rule  cannot  be  applicable  to  a 
case  like  the  present  where  the  initiative  is  to  be  done  by  the  other 
party.  The  purchaser  is  always  the  party  to  prepare  the  conveyance, 
unless  it  be  otherwise  expressed  in  the  contract,  Baxter  v.  Lewis^ ;  he, 
therefore,  and  not  the  vendor,  is  the  party  who  is  bound  to  tender  the 
conveyance  for  execution.  Sugd.  Vendors  and  Purchasers  (6th  edit.), 
222.  The  averment,  therefore,  that  the  plaintiff  was  ready  and  willing 
to  execute  the  conveyance  is  quite  sufficient.  In  Price  v.  Williams," 
where  in  an  agreement  for  a  lease  it  was  stipulated  that  the  lease 
should  be  drawn,  prepared,  and  executed  by  and  between  the  parties,  if 
required  bj'  either  of  them,  at  the  sole  expense  of  the  lessor,  it  was  held 
that  it  was  not  necessary  for  the  lessee  to  tender  a  lease  for  execution 
by  the  lessor.  It  is  sufficient  that  the  plaintiff  is  ready  and  willing  to 
execute  the  conveyance  when  the  defendant,  whose  duty  it  is  to  pre- 
pare it,  puts  him  in  a  situation  to  do  so. 

Whitehurst,  in  repl}'.  .  .  .  Even  if  it  were  the  defendant's  duty  to 
prepare  the  conveyance,  non  constat  that  it  was  not  prepared ;  the  ob- 
jection is,  that  the  plaintiff  should  have  shown  that  she  had  offered  to 
execute  it.  Here  the  concurrent  acts  are,  paj-ment  bj'  the  purchaser 
and  the  execution  of  a  conveyance  by  the  vendor.     Whether  the  de- 

1  Forrest,  61.  1  M.  &  "W.  0. 
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fendant  could  have  brought  an  action  for  the  non-completion  of  the 
contract,  without  averring  a  tender  of  the  conveyance,  is  a  different 
question.  The  cases  of  Goodisson  v.  Niinn  and  Glazebrook  v.  Wood- 
row  clearlj'  decide,  that  a  conveyance  must  be  either  made  or  tendered 
by  the  vendor  before  he  can  sue  for  the  purchase-money.  He  cited 
also  Philhps  v.  Fielding  and  Ferry  v.  "Williams.  .  .  . 

Our.  adv.  vult. 

A  few  days  afterwards  the  judgment  of  the  court  was  delivered  by 
LoKD  Abinger.  C.  B.  [Having  stated  the  declaration,  his  lord- 
ship continued :]  We  were  at  first  disposed  to  tiiink  that  the  aver- 
ment that  the  plaintiff  was  ready  and  willing  to  convej'  was  insufficient ; 
but  after  hearing  the  point  discussed  by  Mr.  Crompton,  we  are  satisfied 
that  it  was  not  necessary  to  aver  more  than  this.  On  a  contract  for 
the  sale  of  lands,  unless  it  be  expressly  stipulated  otherwise,  the  con- 
veyance is  to  be  at  the  expense  of  and  to  be  prepared  by  the  purchaser. 
Here  it  was  for  the  purchaser  to  make  out  the  conveyance  in  the  usual 
course ;  that  being  done,  his  agreement  is  on  a  given  day  to  pay  the 
purchase-money,  and  the  plaintiff's  to  execute  the  conveyance  and 
complete  the  title.  The  defendant  could  not  have  maintained  an  action 
for  the  non-completion  of  the  purchase,  without  averring  that  he  had 
tendered  a  conveyance.  He  was  to  perform  the  initiative  before  the 
plaintiff  could  be  called  upon  to  offer  a  convej-ance,  and  the  plaintiff 
was  not  bound  to  execute  a  conveyance  until  the  defendant  had  pre- 
pared and  tendered  it  for  execution.  The  declaration  is  therefore  good, 
and  the  judgment  wiU  be  for  the  plaintiff. 

Judgment  for  the  plaintiff . 


BRAUNSTEIN  v.  THE  ACCIDENTAL  DEATH  INSURANCE 

COMPANY. 

In  the   Queen's  Bench,   Notembeb   26,    1861. 

[Reported  in  1  Best  Sf-  Smith,  782.] 

Action  on  a  policy  of  insurance,  whereby  the  defendants  agreed  to 
insure  the  plaintiff  against  any  bodily  injury  he  might  receive  from  any 
railway  accident  directly  affecting  himself,  while  travelling  by  a  pas- 
senger train  propelled  by  steam  on  any  hne  of  railway  in  Great  Britain 
or  Ireland.  The  amount  agreed  to  be  paid  by  the  defendants,  in  case 
such  accident  should  cause  the  death  of  the  plaintiff  within  three  cal- 
endar months  after  the  occurrence  thereof,  was  1,000/.  ;  and  in  case  such 
accident  should  not  cause  the  immediate  death  of  the  plaintiff,  but 
should  cause  any  bodily  injury  to  the  plaintiff  of  a  serious  nature,  such 
sum  by  way  of  compensation  as  should  appear  just  and  reasonable,  and 
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in  proportion  to  the  injury  received,  such  sum  to  be  ascertained,  in  case 
of  difl'erence  or  dispute,  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  on  the  policj'.  Among  other  provisos  contained 
in  the  policj'  was  one  to  the  effect  that  the  policy  and  the  insurance 
thereby  made  should  be  subject  to  the  several  regulations  and  condi- 
tions printed  on  the  back  thereof,  so  far  as  they  might  be  respectively 
applicable,  in  the  same  manner  as  if  such  regulations  and  conditions 
were  repeated  and  incorporated  •  in  the  policy  with  reference  to  the 
plaintiff.  Among  the  regulations  and  conditions  last  referred  to  was 
one  to  the  effect  that,  in  case  of  difference  of  opinion  as  to  the  amount 
of  compensation  paj'able  in  any  case,  the  question  should  be  referred 
to  the  arbitration  of  a  person  to  be  named  by  the  secretary  for  the  time 
being  of  the  Master  of  the  Rolls,  and  all  expenses  and  costs  should  be 
subject  to  the  decision  of  such  arbitrator,  and  the  award  made  on  such 
arbitration  was  to  be  taken  as  a  final  settlement  of  the  question,  and 
might  be  made  a  rule  of  court ;  and  another  to  the  effect  that  every 
policy  granted  by  the  companj'  was  granted  upon  the  terms  and  con- 
ditions in  the  deed  of  settlement  upon  which  the  company  was  formed, 
the  provisions  of  which  should  have  the  same  force  and  effect  as  if  in- 
serted in  the  policy.  After  setting  forth  the  terms  of  the  contract, 
the  declaration  averred  that  the  policy  remained  and  continued  in  force 
up  to  and  until,  and  upon  and  after  the  21st  of  August,  a.  d.  1859, 
and  that,  whilst  the  policj'  was  in  full  force  as  aforesaid,  the  plaintiff, 
to  wit,  on  the  day  and  year  last  aforesaid,  while  travelling  on  a  line  of 
railway  in  Great  Britain  b}'  a  passenger  train,  propelled  by  steam 
power,  received  and  suffered  bodily  injury  of  a  serious  nature  from  a 
railway  accident,  directly  affecting  himself  within  the  meaning  of  the 
pohc}',  which  accident  greatly  injured  the  plaintiff's  health  and  con- 
stitution, and  he  therebj'  became  sick,  sore,  lame,  and  disordered,  and 
so  remained  and  continued  for  a  long  space  of  time,  during  all  which 
time  the  plaintiff  was  hindered  and  prevented  from  attending  to  his 
affairs  and  business. 

The  declaration  concluded  "by  averring  performance  by  the  plaintiff, 
and  breach  by  the  defendants.-' 

Fourth  plea.  That  by  the  deed  of  settlement  of  the  said  company, 
mentioned  in  the  said  conditions  printed  on  the  back  of  the  said  policy, 
it  was  declared  and  provided  that,  before  paj-ment  of  the  sum  insured 
by  any  policy,  proof  satisfactory  to  the  directors  of  the  said  company 
should  be  furnished  by  the  claimant  of  the  death  or  accident  together 
with  such  further  evidence  or  information,  if  any,  as  the  said  directors 
should  think  necessary  to  establish  the  claim.  And  the  defendants  say 
that,  after  the  plaintiff  had  sustained  the  said  injurj^  bj'  the  said  acci- 
dent, and  had  made  his  claim  in  writing  under  the  said  policy  upon  the 
said  company  for  compensation  in  respect  thereof,  the  directors  of  the 
said  company  thought  it  necessary  that  the  plaintiff  should  furnish  to 

1  The  statement  of  tlie  declaration  has  been  materially  abbreviated.  —  Ed. 
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the  said  company  certain  evidence  or  information  to  establish  the  said 
claim,  of  -nhich  the  plaintiff,  in  a  reasonable  time  after  making  the  said 
claim,  and  before  the  commencement  of  this  action,  bad  notice,  and 
was  then  required  by  the  said  directors  to  furnish  the  said  evidence  or 
information  to  them ;  which  the  plaintiff  wholly  neglected  and  refused 
to  do,  although  he  could  and  might  have  obtained  and  furnished  the 
same,  nor  did  he  furnish  any  proof  satisfactory  to  the  said  directors  of 
the  said  injury  sustained  by  him. 

Fifth  plea.  That  after  the  plaintiff  had  sustained  the  said  injury, 
and  had  made  his  claim  in  writing  under  the  said  policy  upon  the  said 
compan}'  for  compensation  in  respect  thereof,  and  before  this  suit,  the 
amount  or  sum  of  money  to  which  the  plaintiff  was  entitled,  by  way  of 
compensation  for  the  said  injury,  became  and  was  and  still  is  a  matter 
in  dispute  and  difference  between  the  plaintiff  and  the  defendants,  and, 
although  the  defendants  then  were  and  ever  since  have  been  willing 
to  refer  the  same  to  arbitration  in  manner  mentioned  in  the  conditions 
indorsed  on  the  back  of  the  said  policy,  yet  the  amount  of  the  said 
compensation  has  never  been  settled  or  ascertained  by  arbitration  as  in 
the  said  conditions  mentioned. 

To  the  fourth  plea  the  plaintiff  replied  that  the  said  evidence  or  in- 
formation, which  the  plaintiff  was  required  by  the  said  directors  to 
furnish  to  them,  was  not  evidence  or  information  which  the  said  direc- 
tors ought  properly  or  reasonably  to  have  required  the  plaintiff  to  fur- 
nish. And  that  the  plaintiff  did,  duly  and  in  accordance  with  the  said 
policy  and  conditions,  furnish,  supply,  and  provide  the  defendants,  the 
said  directors,  and  all  other  persons,  with  all  due,  reasonable,  proper, 
and  suflBcient  evidence  and  information  to  establish  the  said  claim,  and 
such  as  ought  reasonably  to  have  satisfied  the  said  directors  and  th" 
defendants.  And  that  the  said  directors  unreasonably  and  capriciously 
refused  to  be  satisfied  with  the  said  evidence  and  information  so  fur- 
nished, supplied,  and  provided  by  the  plaintiff  as  aforesaid ;  and  in 
thinking  it  necessary  that  the  plaintiff  should  furnish,  and  in  requiring 
the  plaintiff  to  furnish  the  said  evidence  or  information  in  the  said  fourth 
plea  mentioned,  they,  the  said  directors,  acted  in  an  unreasonable  and 
capricious  manner. 

To  the  fifth  plea  the  plaintiff  demurred,  and  the  defendants  demurred 
to  the  replication  to  the  fourth  plea. 

Joinders  in  demurrer. 

Horace  Lloyd,  for  the  plaintiff.  The  fourth  plea  is  bad.  The 
directors  are  not  empowered  by  the  policy  to  exact  from  the  assured 
any  evidence  they  please.  The  clause  requiring  evidence  satisfactory 
to  the  directors  to  be  produced  was  meant  as  an  instruction  to  the 
directors  for  their  guidance  between  them  and  their  shareholders. 
Besides,  every  clause  in  a  deed  should  if  possible  receive  a  reasonable 
construction,  and  such  as  shall  not  be  inconsistent  with  the  general  in- 
tention of  the  parties :  Expressum  facit  cessare  taciturn.  This  clause 
must  therefore  be  understood  to  mean  such  evidence  as  the  directors 
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may  reasonably  require.  In  Dallman  v.  King,*  Tindal,  C.  J.,  in  deliver- 
ing judgment,  says,  "  admitting  this  clause  of  the  agreement  to  consti- 
tute a  condition  precedent,  the  next  question  is,  whether  the  condition 
has  been  substantially  performed.  The  stipulation  consists  of  two 
parts  :  1st,  that  the  work  should  be  done  in  a  substantial  manner ;  2d, 
that  it  should  be  done  to  the  satisfaction  of  the  lessor.  The  gist  of  the 
agreement  is,  that  the  work  should  be  done  in  a  substantial  manner ;  the 
approval  of  the  lessor  was  added,  for  the  purpose  of  enabling  him  to 
ascertain  that  the  work  had  been  done.  It  never  could  have  been  in- 
tended that  he  should  be  allowed  capriciously  to  withhold  his  approval ; 
that  would  have  been  a  condition  which  would  go  to  the  destruction  of 
the  thing  granted,  and  if  so,  according  to  the  well-known  rule,  the  thing 
granted  would  pass  discharged  of  the  condition."  Taking  for  granted, 
however,  that  the  plea  is  good  on  its  face,  the  replication  alleges,  which 
is  admitted  by  the  demurrer,  that  the  refusal  of  the  directors  to  receive 
the  evidence  offered  them,  was  unreasonable  and  capricious. 

Then,  as  to  the  fifth  plea,  the  words  used  in  this  case  do  not  consti- 
tute the  reference  to  arbitration  a  condition  precedent  to  the  plaintiff's 
right  to  recover.  It  is  true  that  in  Scott  v.  Avery  ^  one  of  the  conditions 
in  a  policy  of  insurance  on  a  ship  was  that  the  sum  to  be  paid  for  loss  or 
damage  should,  in  the  first  instance,  be  ascertained  and  settled  by  the 
committee  of  the  association  ;  and  if  a  difference  should  arise  between 
them  and  any  suffering  member  "relative  to  the  settling  any  loss  or 
damage,  or  to  a  claim  for  average,  or  any  other  m-atter  relating  to  the 
insurance,"  the  difference  was  to  be  referred  to  arbitration  in  a  way 
pointed  out ;  "  provided  alwaj's,  that  no  member  who  refused  to  accept 
the  amount  of  axiy  loss  as  settled  by  the  committee,  &c.,  should  be  en- 
titled to  maintain  any  action  at  law  or  suit  in  equity'  on  his  polic}-,  until 
the  matters  in  dispute  should  have  been  referred  to  and  decided  hy  arbi- 
trators, &c.,  and  then  only  for  such  sum  as  the  said  arbitrators  should 
award  ;  "  and  the  obtaining  the  decision  of  such  arbitrators  was  declared 
a  condition  precedent  to  the  maintaining  of  an  action  ;  it  was  held  that 
these  conditions  were  lawful,  and  that  (even  should  the  difference  relate 
to  other  matters  than  those  of  mere  amount)  till  an  award  was  made  no 
action  was  maintainable.  But  the  words  here  are  not  so  strong.  The 
company  undertake,  where  the  accident  does  not  occasion  the  death  of 
the  assured,  "  to  paj^  such  sum  bj-  wa}'  of  compensation  as  shall  appear 
just  and  reasonable,  and  in  proportion  to  the  injury  received  ;  "  and  it 
then  merely  provides,  "  such  sum  to  be  ascertained  in  case  of  dispute 
or  difference  in  manner  provided  by  the  stipulations  and  conditions  in- 
dorsed," i.e.,  by  reference  to  arbitration. 

/.  Brown  (having  been  informed  by  the  Court  that  they  considered 
the  fifth  plea  good) .  In  construing  this  policy,  the  intention  of  the  par- 
ties is  the  thing  to  be  ascertained.     A  condition  precedent  does  not  re- 

»  4  Bing.  N.  C.  105,  109. 

»  5  H.  L.  Ca.  811;  on  error  from  the  Excheijuer  Chamber,  8  Exch.  487  497. 
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quire  any  particular  words  for  its  creation :  Pordage  v.  Cole,^  Poole  v. 
Hill.  In  Hotham  v.  The  East  India  Company,  Ashhurst,  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says,  "There  are  no  precise  technical 
words  required  in  a  deed  to  make  a  stipulation  a  condition  precedent, 
or  subsequent ;  neither  doth  it  depend  on  the  circumstance,  whether  the 
clause  is  placed  prior  or  posterior  in  the  deed,  so  that  it  operates  as  a 
proviso  or  covenant.  For  the  same  words  have  been  construed  to 
operate  as  either  the  one  or  the  other,  according  to  the  nature  of  the 
transaction."  The  design  of  the  clause  on  which  the  fourth  plea  is 
founded  was  to  protect  the  company  from  being  imposed  upon  by  false 
representations  as  to  the  existence  or  extent  of  accidents.  In  "Worsley 
V.  Wood,  in  error,  which  was  an  action  on  a  policy  of  insurance  against 
fire,  in  the  proposals  of  an  insurance  company  which  were  to  be  con- 
sidered part  of  the  policj^,  it  was  stipulated  that  persons  insured  should 
forthwith  give  notice  of  the  loss,  deliver  in  an  account,  &c.,  and  procure 
a  certificate  of  the  minister,  churchwardens  and  some  reputable  house- 
holders of  the  parish,  importing  that  they  knew  the  character  and 
circumstances  of  the  assured,  and  knew  or  believed  that  he  had  sus- 
tained the  loss  through  misfortune  and  without  fraud  ;  and  it  was  held 
that  the  procuring  such  a  certificate  was  a  condition  precedent  to  the 
right  of  the  assured  to  recover.  [Wightman,  J.  That  case  is  different. 
There  the  reference  was  to  a  third  party.]  Brown  v.  Overbury^  was 
an  action  against  the  treasurer  of  a  steeple-chase  to  recover  the  amount 
of  the  stakes,  which  the  plaintiflT  alleged  were  won  by  his  horse ; 
according  to  the  articles,  any  dispute  as  to  the  race  was  to  be  decided 
by  the  stewards  :  a  dispute  having  arisen,  it  was  held  that  the  plaintiff 
could  not  recover  unless  he  showed  that  he  either  had  obtained  or  was 
unable  to  obtain  a  decision  from  the  stewards.  In  arrangements  with 
railway  companies,  it  is  common  to  agree  that  all  matters  in  dispute 
shall  be  determined  by  the  certificate  of  an  engineer.  [Crompton,  J. 
There  the  engineer  is  in  effect  the  servant  of  both  parties.]  The  object 
of  the  replication  is  to  take  from  the  directors  the  right  given  them  by 
the  policy  of  determining  the  existence  and  nature  of  a  supposed 
accident,  and  transfer  it  to  a  jury.  [Wightman,  J.  Suppose  the 
directors  were  to  require  the  claimant  to  furnish  evidence  as  to  the 
state  of  the  weather,  or  something  similar.]  That  would  not  be 
germane  to  the  subject-matter.  [Ceompton,  J.  It  never  could  have 
been  intended  to  give  the  directors  the  right  to  act  capriciously.]  The 
directors  act  under  the  control  of  public  opinion,  for  it  is  most  injurious 
to  companies  of  this  kind  to  bring  disputed  cases  before  the  world. 
Besides,  juries  may  be  capricious  as  well  as  directors.  [Wightman,  J. 
Perhaps  so.  But  we  cannot  assume  that  they  will  be.  Blackburn,  J. 
If  the  directors  are  to  settle  all  questions  between  the  company  and 
parties  claiming  compensation,  what  is  the  use  of  the  clause  providing 
for  arbitration  ?]  That  clause  is  only  applicable  when  the  question  is 
one  of  disputed  amount. 

1  1  Wms.  Saund.  319  i,  6th  ed.  *  11  Exch.  715. 
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WiGHTMAN,  J.  The  question  in  this  case  is,  what  effect  is  to  be  given 
to  a  clause  in  a  deed  of  settlement,  which  is  incorporated  b}'  one  of  the 
terms  of  the  policy  in  the  policy  itself,  "  that  before  payment  of  the  sum 
insured  by  anj-  policj',  proof  satisfactory  to  the  directors  of  the  com- 
pany should  be  furnished  by  the  claimant  of  the  death  or  accident." 
And  then  there  is  this  addition,  "  together  with  such  further  evidence 
or  information,  if  any,  as  the  said  directors  shall  think  necessary  to 
estabhsh  that  claim." 

Now  it  is  said  that,  by  virtue  of  this  clause,  the  directors  have  the 
power,  if  they  please,  wholly  to  withhold  pa3ment  by  capriciously,  as 
asserted  in  the  replication,  and  without  any  reasonable  ground  whatso- 
ever, requiring  further  evidence  perfectly  immaterial  to  the  matter  in 
dispute.  The  question  is,  whether,  giving  a  reasonable  construction  to 
the  intention  of  the  parties  when  the  clause  was  introduced  by  reference 
into  the  policj',  it  can  be  understood  that  the  assured  did  agree  that, 
upon  any  ground  whatsoever,  capriciously  or  otherwise,  which  the 
directors,  who  are  the  parties  to  the  suit,  might  think  fit  to  urge,  their 
decision  should  be  binding?  The  clause  must  receive  a  reasonable  con- 
struction, and  the  parties  must  be  taken  to  have  had  in  view  anj'  further 
evidence  which  the  directors  might  reisoiiably  require  ;  such  a  construc- 
tion would  fulfil  all  the  terms  of  that  clause. 

We  have  been  referred  to  cases  in  which  parties  have  agreed  to  refer 
the  matter  in  dispute  to  the  certificate  of  an  arbitrator,  that  is  to  say, 
that  no  pa3'ment  should  be  enforced  bj^  one  against  the  other  until  a  cer- 
tificate was  given  that  the  work  which  was  the  subject-matter  of  the 
proceeding,  had  been  completed ;  but  in  such  a  case  the  reference  is  to 
a  third  person,  and  not  as  here  to  one  of  the  parties  ;  and  the  effect  of 
the  clause,  if  it  had  the  extensive  construction  contended  for  by  Mr. 
Brown,  would  be  that  the  directors  might  always  refuse  to  paj%  how- 
ever improper  or  unreasonable  such  refusal  might  be,  if  thej^  thought 
it  inconvenient  for  the  societj'  to  do  so.  It  seems  to  me  that  a  reason- 
able construction  must  be  given  to  this  clause  ;  and  I  cannot  but  think 
that  there  is  a  good  deal  of  weight  in  the  observation  that  it  is  rather 
a  clause  directory  as  between  the  shareholders  and  directors  of  the 
company,  that  the  latter  shall  take  care  that  sufficient  e^i-dence  be 
brought  before  them,  than  a  clause  amounting  to  a  condition  precedent 
to  the  right  of  the  assured  to  recover  that  the  assured  must  adduce 
such  evidence  as  the  directors  might  require,  though  without  any  rea- 
sonable ground,  and  which  the  assured  might  be  wholly  unable  to  pro- 
duce. I  cannot  put  such  a  construction  upon  the  deed  as  that.  It 
only  requires  the  introduction  of  the  word  "  reasonable,"  and  that  I  say 
must  be  implied,  to  remove  the  difficulty.  The  replication  raises  the 
point  that  the  directors  have  required  something  which  is  unreasonable, 
and  that  they  have  acted  capriciously,  and  have  acted  therefore  in  a 
manner  which  disentitles  them  to  set  up  such  an  answer  as  that  which 
the  J'  haA'c  done.  It  is  admitted  that  the  assured  might  be  required  to 
produce  a  reasonable  amount  of  evidence  ;  but  it  is  contended  that  the 
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directors  have  no  right  to  refuse,  as  the  defendants  admit  by  their  de- 
murrer that  thej-  have  done,  from  capricious  or  unreasonable  motives,  to 
be  satisfied  with  sucli  evidence.  It  seems  to  me  that  that  is  an  answer  ; 
that,  by  pointing  out  that  thej-  unreasonably  and  capriciously  required 
evidence  which  was  not  necessary  to  satisfy  them  on  any  reasonable 
view  of  the  case,  it  is  shown  that  they  acted  in  contravention  of  what 
appears  to  me  the  proper  and  reasonable  construction  to  be  given  to 
this  clause.  I  therefore  think  that  the  fourth  plea  is  bad,  and  the  rep- 
lication good.  If  it  be  necessary  to  give  an  answer  to  the  plea,  it  is 
answered  by  the  replication. 

With  respect  to  the  fifth  plea,  it  seems  to  me  that  the  reference 
clause,  as  to  the  amount  if  disputed,  is  made  a  condition  precedent  to 
bringing  an  action,  and  I  cannot  read  it  otherwise.  The  clause  in  the 
policj-  is  that  they  "  should  paj^  such  sum  by  way  of  compensation  as 
should  appear  just  and  reasonable."  If  the  clause  had  stopped  there, 
no  doubt  there  would  have  been  no  difficulty ;  but  it  goes  on  to  say 
"  and  in  proportion  to  the  injury  received,  such  sum  to  be  ascertained 
in  case  of  difference  or  dispute  in  manner  provided  by  the  stipulations 
and  conditions  indorsed  thereon,"  which  is  by  reference  to  a  gentleman 
■  who  is  to  be  named  in  a  specified  manner.  Now  there  is  clearly  a  differ- 
ence and  a  dispute  in  the  present  case,  to  which,  as  it  seems  to  me,  the 
reference  clause  applies,  and  makes  it  a  condition  precedent  to  the  right 
to  bring  an  action  that  the  sum  shall  first  be  ascertained  in  the  manner 
pointed  out. 

On  these  grounds  the  judgment  should  be  for  the  plaintiff  in  respect 
to  the  fourth  plea,  and  for  the  defendants  in  respect  to  the  fifth  plea. 

Ceompton,  J.  The  real  question  in  all  cases  of  this  nature  is  that 
stated  by  Ashhurst,  J.,  in  Hotham  v.  The  East  India  Company,  What 
was  the  intention  of  the  parties?  Now  I  cannot  conceive  that  any 
company  would  put  before  a  person  desirous  of  effecting  an  insurance 
with  them  a  stipulation  that,  in  order  to  establish  the  occurrence  of  an 
accident  insured  against,  their  own  directors  might  require  anj-  evi- 
dence, however  chimerical,  capricious,  and  unjust  the  asking  for  it 
might  be.  The  putting  such  a  construction  on  a  stipulation  like  this  is 
opposed  to  the  general  rule,  that  when  it  is  agreed  that  an  act  is  to  be 
done  to  the  satisfaction  of  a  party,  it  must  be  understood  to  mean  rea- 
sonably to  Ms  satisfaction.  The  cases  where  it  is  agreed  between  two 
parties  that  a  disputed  matter  shall  be  determined  by  the  certificate  of 
a  third  person  diflfer  from  the  present,  for  there  the  act  is  to  be  done 
by  a  third  person,  whereas  here  it  is  to  be  done  by  one  of  the  parties. 
The  language  of  Tindal,  C.  J.,  in  Dallman  v.  King,  is  veiy  important, 
where  he  saj-s  that  stipulations  in  a  contract  going  to  the  destruction  of 
the  contract  are  inoperative. 

I  do  not  however  saj-  that  this  fourth  plea  maj'  not  be  good,  but  then 
comes  the  replication,  that,  in  the  exercise  of  the  power  conferred  on 
them,  the  directors  acted  in  an  unreasonable  and  capricious  manner. 
Perhaps  the  question  could  have  been  raised  under  a  general  traverse 
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of  the  plea,  and  the  jury  might  say  that  this  stipulation,  understood  in 
the  above  sense,  is  so  unreasonable  that  no  one  could  suppose  it  was 
ever  intended  to  be  so  understood.  I  think,  however,  that  the  sounder 
construction  of  the  document  is  to  hold  that  what  is  stated  in  the  repli- 
cation to  have  been  done  by  the  defendants,  never  could  have  been  in- 
tended ;  and,  consequently,  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer  to  the  replication. 

Then  as  to  the  fifth  plea.  I  think  this  case  comes  within  the  prin- 
ciple of  Scott  V.  Avery.  In  that  case  some  of  the  judges  thought,  and  the 
Court  of  Exchequer  held,  that  parties  must  not  be  permitted  by  theh* 
agreement  to  withdraw  cases  from  the  jurisdiction  of  the  courts  of 
justice.  But  I  think  we  may  construe  the  having  the  amount  deter- 
mined by  a  third  party  as  part  of  the  cause  of  action  ;  and  a  great  judge, 
Mr.  Justice  Maule,  was  of  this  opinion.''  It  is  said  that  the  words  of 
the  contract  in  vScott  v.  Averj-  are  stronger  than  those  before  us  ;  and 
they  are  so  in  some  respects.  Here  is  a  contract  that  in  an  event  spe- 
cified the  company  will  "pay  such  sum  by  way  of  compensation  as 
should  appear  just  and  reasonable,  and  in  proportion  to  the  injury 
received,  such  sum  to  be  ascertained,  in  case  of  difference  or  dispute,  in 
manner  provided  Ijy  the  stipulations  and  conditions  indorsed  thereon." 
It  is  said  we  must  construe  this  as  two  sentences,  and  stop  at  the  words 
"  injury  received."  But  "such  sum"  must  have  a  word  to  govern  it, 
and  it  evidently  means  such  sum  as  shall  be  ascertained. 

Blackburn,  J.  I  agree  with  the  rest  of  the  Court.  I  think  the 
fourth  plea  is  bad  ;  and  if  it  even  were  good,  it  is  answered  by  the  rep- 
lication. I  quite  admit  that  parties  may  make  what  thej'  please  a  con- 
dition precedent,  but  it  must  be  shown  that  they  so  intended.  Here 
the  stipulation  is  the  language  of  one  partj-,  the  company,  and  verba 
fortius  accipiuntur  contra  proferentem.  Tso  doubt  they  might  have 
stipulated  that  no  money  should  be  paj'able  under  a  policy  unless  the 
directors  obtained  any  evidence  they  chose  to  ask  for,  but  it  would 
require  very  distinct  language,  and  much  stronger  than  any  used  here, 
to  show  that  the  parties  so  intended.  Here  also  is  an  express  provision 
for  reference  to  arbitration,  which  would  be  quite  idle  if  there  were  a 
general  clause  compelling  tlic  party  injured  to  furnish  anj-  evidence  the 
directors  should  require.  But  I  think  the  plaintiff's  counsel  right  in 
saj'ing  that  that  stipulation  was  only  introduced  with  reference  to  the 
duty  of  the  directors  towards  the  company,  i.  e. ,  that  the  directors  were 
not  to  settle  a  claim  against  the  company  until  they  had  got  proper 
evidence.  That  is  right  in  itself,  but  I  do  not  understand  the  sixth 
condition  indorsed  on  the  polic}'  to  incorporate  as  part  of  the  bargain 
such  clauses  in  the  deed  as  refer  to  the  duties  of  the  directors  and 
sliareholders  towards  each  other. 

As  to  the  fifth  plea,  I  quite  agree  that  the  parties  have  used  sufHcient 
words  to  make  the  reference  to  arbitration  a  condition  precedent. 

Judgment  for  the  plaintiff  on  the  fourth  plea,  and  for  the  defendants 
on  the  fifth. 

1  See  8  Bxch.  497-499. 
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BATTEEBUEY  v.   VYSE. 
In  the  Exchequer,  April  22,  1863. 

[Reported  in  2  Surlsione  S/-  Coltman,  42.] 

Declakation.  For  that  heretofore,  to  wit,  on,  &c.,  the  plaintiff  and 
the  defendant  agreed  that  the  defendant  should  employ  the  plaintiff  to 
do  an(i  provide  for  him,  and  that  the  plaintiff  should  do  for  the  defend- 
ant certain  specified  works,  and  provide  for  the  defendant  certain  spe- 
cified materials,  at  No.  125  Oxford  Street,  upon  the  following  terms 
and  conditions,  that  is  to  say:  "All  the  works  hereinbefore  described 
(meaning  the  description  contained  in  a  certain  specification  of  the 
said  works)  are  to  be  executed  in  the  very  best  and  most  workmanlike 
manner,  with  the  very  best  quality  of  materials  of  every  description, 
under  the  superintendence  and  to  the  satisfaction  of  Mr.  Vyse  and  his 
architect.  The  works  described  are  intended  to  embrace  every  thing 
that  may  be  necessary  for  the  perfect  completion  of  the  several  altera- 
tions. If,  therefore,  through  any  error  or  inadvertence,  any  matter  or 
thing  which  may  be  deemed  by  the  architect  as  essential  to  this  end 
be  omitted,  it  is  to  be  supplied  and  performed  by  the  contractor  in  like 
manner  as  if  it  had  been  particularly  specified  ;  and  if  in  the  com'se  of 
the  work  it  should  be  found  necessary  to  make  any  addition  to  or 
omission  from  the  said  works,  such  deviation  is  not  in  any  way 
to  vitiate  the  contract,  but  the  value  of  such  works  shall  be  esti- 
mated by  the  arcliitect,  and  the  value  thereof  added  to  or  deducted 
from  the  contract  sum  as  the  case  may  be,  the  decision  of  the 
architect  being  final  and  conclusive  in  all  matters  affecting  the 
proposed  works.  The  amount  of  the  contract  will  be  paid  by  in- 
stalments equal  to  the  value  of  80?.  per  cent  of  the  value  of  the 
works  executed,  the  balance  within  one  month  after  final  comple- 
tion to  the  architect's  satisfaction,  but  no  payment  will  be  considered 
due  unless  upon  production  of  the  architect's  certificate."  Then  fol- 
lowed an  agreement  by  the  defendant  to  execute  the  works  for  610?. 
Averments :  That  pursuant  to  the  contract  the  plaintiff  did  the  speci- 
fied works  and  provided  the  materials,  with  the  exception  of  certain 
omissions  which  were  duly  required  by  the  defendant  and  his  archi- 
tect ;  and  that  he  also  did  divers  and  very  many  additional  works 
which  were  duly  required  to  be  done  by  the  defendant  and  his  archi- 
tect ;  and  that  the  value  of  the  said  works  and  materials  amounted  to 
a  large  sum,  to  wit,  1,000L,  whereof  the  defendant  had  due  notice  ;  and 
although  the  defendant  paid  to  the  plaintiff  600?.,  on  account  of  the 
said  works,  leaving  a  large  balance,  to  wit,  400?.,  of  the  fair  and  reason- 
able value  of  the  said  works,  estimated  according  to  the  said  contract, 
unpaid ;  and  although  the  plaintiff  had  done  all  things  necessary  on 
his  part  to  entitle  him  to  have  the  value  of  the  said  extras  and  omis 
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sions  estimated  by  the  said  arcliitect,  and  to  entitle  him  to  the  said 
architect's  certificate  for  payment ;  and  although  he  had  completed 
the  said  works  to  the  satisfaction  of  the  defendant's  architect ;  and 
although  more  than  a  month  from  such  time  had  elapsed ;  and  although 
the  defendant  and  his  architect  had,  at  all  times  since  the  doing  of  the 
said  works  and  the  providing  of  the  said  materials,  full  knowledge 
that  the  plaintiff  was  entitled  to  be  paid  by  the  defendant  a  large  sum 
of  monej'  over  and  above  the  money  so  paid  ;  and  although  a  reason- 
able time  for  the  said  architect  to  estimate  the  value  of  the  said  addi- 
tions and  omissions,  and  to  certify'  as  aforesaid,  and  for  the  defendant 
to  pay  for  the  said  works,  had  long  since  elapsed ;  yet  the  architect 
had  not  estimated  the  value  of  the  said  additions  and  omissions,  nor 
had  he  certified  as  aforesaid,  but  wholly  neglected  so  to  do,  and  had 
unfairly,  improperly,  and  contrary  to  the  true  intent  and  meaning  of 
the  said  contract,  neglected  to  estimate  the  value  of  the  said  additions 
and  omissions,  and  neglected  to  certify  as  aforesaid,  and  had  so  ne- 
glected in  collusion  with  the  defendant  and  by  his  procurement.  By 
means  of  which  premises  the  plaintiff  has  been  unable  to  obtain  pay- 
ment of  the  balance  justly  due  to  him  for  the  said  works,  and  the  said 
balance  still  remains  whoUj-  due  and  unpaid  to  the  plaintiff. 

Demurrer,  and  joinder  therein. 

Gates,  in  support  of  the  demurrer.  The  declaration  is  bad.  The 
production  of  the  architect's  certificate  is  a  condition  precedent  to  the 
plaintiff's  right  to  claim  any  paj'ment.  [Martin,  Bj  This  is,  in  sub- 
stance, a  declaration  in  case,  alleging  that  the  defendant,  acting  in 
collusion  with  the  architect,  procured  him  unfairly  and  improperly  to 
withhold  his  certificate.]  Treated  as  an  action  of  contract,  the  plain- 
tiff cannot  recover,  because  he  has  not  complied  with  the  condition 
which  entitled  him  to  paj-ment ;  and  it  is  not  an  action  on  the  case, 
because  it  does  not  charge  fraud,  or  allege  anj-  duty  on  the  part  of  the 
defendant  which  he  has  neglected  to  perform.  However  unreasonable 
and  oppressive  a  stipulation  or  condition  may  be,  a  court  of  law  is 
bound  to  give  efiect  to  the  terms  agreed  upon  between  the  parties. 
Stadhard  v.  Lee.^  [Bramwell,  B.  That  case  does  not  touch  this. 
Here  the  complaint  is  not  that  something  has  been  done,  and  done 
wrongly,  but  that  there  has  been  an  improper  refusal  to  do  that  which 
ought  to  have  been  done.]  The  opinion  of  Erie,  J.,  in  Scott  v.  The 
Corporation  of  Liverpool,^  is  an  express  authority  that,  in  the  absence 
of  fraud,  the  withholding  the  certificate  by  the  architect  aflfords  no  right 
of  action  against  the  defendant,  either  on  the  ground  of  a  waiver  of 
the  condition,  or  the  substitution  of  a  new  contract,  or  on  the  ground 
of  a  wrong.  This  is  an  attempt  to  obtain  indirectly  that  which  the 
plaintifl^  is  not  entitled  to  by  the  terms  of  his  contract.  If,  indeed, 
the  certificate  was  withheld  by  fraud,  the  plaintiff  might  have  a  remedy 
hy  action.  Milner  v.  Field.  But  it  is  consistent  with  every  allegation 
in  this  declaration  that  the  architect  was  requested  b}-  the  defendant 
1  3  B.  &  S.  364,  372.  "  1  Giff.  216,  223. 
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not  to  certify,  because  he  was  dissatisfied  with  the  work.  [Wilde,  B. 
The  declaration  contains  an  averment  that  the  plaintiff  had  done  all 
things  necessary  to  entitle  him  to  the  certificate,  and  that  he  had  com- 
pleted the  works  to  the  satisfaction  of  the  defendant's  architect ;  and 
that,  although  the  defendant  and  his  architect  had  knowledge  that  the 
plaintiff  was  entitled  to  be  paid,  the  architect  neglected  to  certify,  "ia 
collusion  with  the  defendant  and  by  his  procurement."]  There  is  no 
allegation  that  the  works  were  done  to  the  satisfaction  of  the  defend- 
ant. [Wilde,  B.  There  is  an  averment  that  the  plaintiff  had  done  all 
things  necessary  to  entitle  him  to  the  certificate.]  The  M"ord  "col- 
lusion"  does  not  necessarily  imply  fraud.  [Pollock,  C.  B.  In  Web- 
ster's Dictionary  one  definition  of  "  collusion"  is  "  a  secret  agreement 
for  a  fraudulent  purpose."] 

J.  Brown  appeared  in  support  of  the  declaration,  but  was  not  called 
upon  to  argue.'' 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  declaration  is  good, 
and  that  the  plaintiff  is  entitled  to  judgment. 

Maetin,  B.,  and  Bkamwell,  B.,  concurred. 

Judgment  for  the  plaintiff'. 


SECTION  VI. 

Part  Performance  of  Conditions,  and  Effect  thereof. 

CONSTABLE  v.   CLOBEEIE. 

In  the  King's  Bench,  Hilaet  Teem,  1626. 

[Beparted  in  Palmer,  397.] 

Covenant  upon  a  charter-party.  The  plaintiff  covenanted  that  hia 
ship  should  go  a  voyage  to  Cadiz  with  the  next  wind  ;  and  the  defend- 
ant covenanted  that  if  the  ship  went  the  intended  voj-age,  and  returned 
to  the  Downs,  the  plaintiff  should  have  so  much  for  the  voyage.  The 
defendant  traversed  that  the  ship  went  with  the  next  wind,  and  upon 
demurrer  the  traverse  was  overruled,  for  the  substance  of  the  covenant 
was  that  the  ship  should  go,  and  not  that  she  should  go  with  the  next 
wind,  for  that  may  change  every  hour ;  and  this  is  proved  by  the  cove- 
nant of  the  defendant,  viz.,  "  if  the  ship  went  the  intended  voyage  ; '' 
and  this  was  the  primary  intention  of  the  parties,  and  not  that  she 
should  go  with  the  next  wind.  But,  per  Justice  Jones,  if  the  defendant 
had  covenanted  that  if  the  plaintiff  went  to  Cadiz  with  the  next  wind, 
he  would  pay,  &c.,  there  the  plaintiff  ought  to  aver  that  he  went  with 
the  next  wind. 

1  The  point  for  argument  was :  "  That  the  defendant  who  employs  the  architect 
loes  contract  with  the  plaintiff  that  he  will  do  his  duty  and  act  fairly." 
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THOMPSON  V.   NOEL. 

In  the  King's  Bench,  Hilakt  Term,  1661. 

[Reported  in  1  Levinz,  16.] 

Covenant  brought,  and  declares  that  the  plaintiff  coyenanted  to  go 
with  a  ship  to  D.  in  Ireland,  and  there  to  take  in  two  hundred  and 
eighty  men  from  the  defendant,  and  to  carry  them  to  Jamaica ;  and 
the  defendant  covenanted  to  have  the  two  hundred  and  eighty  men 
there  ready,  and  to  pay  for  the  carriage  of  them  hi.  per  man,  and  says 
that  the  defendant  had  not  the  two  hundred  and  eighty  men  ready, 
but  that  he  had  one  hundred  and  eighty,  and  those  he  took  and 
carried,  and  the  defendant  had  not  paid  for  them.  The  defendant 
pleads  that  he  had  the  two  hundred  and  eighty  men  ready,  and 
tendered  them  to  the  plaintiff,  and  that  he  would  not  receive  them, 
but  saj's  nothing  to  the  carrying  of  one  hundred  and  eighty  men,  nor  to 
the  non-payment  for  them ;  and  for  that  it  was  not  a  plea  to  the  whole, 
but  to  the  carrying  only  \sic~\ ,  judgment  was  given  for  the  plaintiff 
upon  a  demuiTer. 
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In  the  King's  Bench,  Easter  Teem,  1777. 

[Reported  in  1  Henry  Blackstone,  273,  note.] 

Covenant  on  a  deed  whereby  the  plaintiff  convej^ed  to  the  de- 
fendant the  equity  of  redemption  of  a  plantation  in  tlie  West  Indies, 
togetlier  with  the  stock  of  negroes  upon  it,  in  consideration  of  500^. 
and  an  annuity  of  160Z.  per  annum  for  his  hfc  ;  and  covenanted  that  he 
had  a  good  title  to  the  plantation,  and  was  lawfully  possessed  of  the 
negroes,  and  that  the  defendant  should  quietly  enjoy.  Tlie  defendant 
covenanted  that,  the  plaintiff  well  and  trulj-  performing  all  and  every 
thing  therein  contained  on  his  part  to  be  performed,  he  the  defendant 
would  paj'  the  annuity.  The  breach  assigned  was  the  non-pa3'ment  of 
the  annaity.  Plea  :  that  the  plaintiff  was  not  at  the  time  of  making  the 
deed  legallj'  possessed  of  the  negroes  on  the  plantation,  and  so  had  not 
a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

LoED  Mansfield.  The  distinction  is  very  clear,  where  mutual  cove- 
nants go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the 
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defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent.  If  this  plea  were  to  be  allowed,  any  one  negro 
ncft  being  the  property  of  the  plaintiff  would  bar  the  action. 

Judgment  for  the  plaintiff.^ 


CAMPBELL  V.   JONES. 
In  the  King's  Bench,  Febkuabt  9,  1796. 

[Seported  in  6  Term  Reports,  570.] 

This  was  an  action  of  covenant,  contained  in  an  indenture  dated  25th 
February,  1793,  made  between  the  plaintifi"  and  the  defendant.  It 
recited  that  the  plaintiff  had  obtained  a  patent  for  fourteen  years  from 
the  28th  of  November,  1792,  for  his  invention  of  an  improved  method 
of  destroying  and  taking  awaj'  all  the  carbonic,  oleaginous  and 
coloring  elements  and  particles  in  linen,  cotton,  hemp,  and  in  all 
colored  rags  and  other  materials  used  in  making  paper ;  and  that  the 
defendant,  who  then  carried  on  the  trade  or  business  of  a  paper  man- 
ufacturer, was  desirous  of  bleaching  and  preparing  the  materials  for 
making  paper  according  to  the  improved  method  used  by  the  plaintiff 
and  as  set  forth  in  the  specification,  &c.  ;  that  it  had  been  agreed 
between  the  plaintiff  and  the  defendant  that,  in  consideration  of  the 
sum  of  500^.  to  be  paid  by  the  defendant  to  the  plaintiff  in  manner 
thereinafter  mentioned,  he  the  plaintiff  should  teach  and  instruct  the 
defendant  in  the  bleaching  and  preparing  of  all  materials  for  making 
paper  according  to  the  said  specification  and  improved  method  of  the 
plaintiff,  and  should  also  permit  and  suffer  the  defendant  during  the 
continuance  of  the  patent  to  bleach,  &c.,  the  materials  for  making 
paper  according  to  the  specification,  &c.,  to  the  extent  onlj'  and  subject 
to  such  restrictions,  provisos,  and  agreements  as  were  and  are  therein- 
before mentioned,  expressed,  declared,  and  contained.  That  in  pur- 
suance of  the  agreement  and  for  and  in  consideration  of  the  sum  of 
2501.  to  the  plaintiff  paid  by  the  said  defendant  and  of  the  further  sum 
of  2501.  covenanted  to  be  paid  by  the  defendant  to  the  plaintiff  in 
manner  thereinafter  mentioned,  and  in  consideration  of  the  covenants 
and  agreements  of  the  defendant  thereinafter  contained,  the  plaintiff 
covenanted  that  he  would  to  the  best  of  his  skill  and  with  all  possible 
expedition  teach  and  instruct  the  defendant  in  the  manner  and  method 
of  bleaching,  &c.,  linen  and  other  materials  used  in  making  paper 
according  to  the  direction  of  the  specification,  &c.,  and  according  to 
the  method  which  he  then  used,  or  any  improved  method  which  he 
should  or  might  thereafter  use  in  bleaching,  &c.     That  the  defendant, 

1  Compare  Boone  v.  Eyre,  2  Wm.  Bl.  1312 ;  and  see  Dakin  v.  Williams,  11  Wend. 
67.— Ed. 
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in  consideration  of  the  plaintiff's  covenants,  covenanted  that  he  would 
on  or  before  the  25th  of  February,  1794,  or  sooner  in  case  the  plaintiff 
should  before  that  time  have  sufficiently  taught  and  instructed  him  in 
bleaching  and  preparing  the  materials  for  making  paper,  &c.,  pay  to 
the  plaintiff  the  further  sum  of  2501.  It  then  set  forth  a  breach  of 
covenant  by  the  defendant  in  not  paying  the  said  further  sum  of  250Z. 
on  or  before  the  25th  of  February,  1794,  or  at  any  time  afterwards. 

To  this  declaration  there  was  a  special  demurrer,  and  these  causes 
were  assigned  :  that  it  appears  by  the  declaration  that  the  plaintiff  had 
covenanted  to  teach  and  instruct  the  defendant  in  the  manner  and 
method  of  bleaching,  &c. ,  used  in  making  paper  in  the  manner  set  forth 
in  and  by  the  covenant  stated  in  the  declaration,  and  that  the  defend- 
ant in  consideration  thereof  covenanted  to  pay  to  the  plaintiff  the  said 
sum  of  250^.,  the  breach  of  which  covenant  is  alleged  as  the  cause  of 
action  in  the  declaration,  and  yet  it  is  not  averred  in  the  declaration 
that  the  plaintiff  had  taught  and  instructed  the  defendant  in  the  manner 
and  method  of  bleaching,  &c.,  used  in  making  paper,  according  to  the 
specification  or  in  any  other  manner,  &c. 

This  case  was  argued  in  last  Michaelmas  Term  by  Shepherd,  in  sup- 
port of  the  demurrer,  and  by  Lawes  against  it.  The  former  referred  to 
these  cases :  Kingston  v.  Preston,  cited  in  Dougl.  688  ;  Duke  of  St. 
Albans  v.  Shore,  1  H.  Bl.  Rep.  C.  B.  270  ;  Hotham  v.  The  East  India 
Company,  1  T.  R.  638;  and  Goodisson  v.  Nunn,  4  T.  R.  761.  The 
latter  cited  these  authorities  :  Martindale  v.  Fisher,  1  Wils.  88  ;  Boone 
V.  Eyre,  2  Bl.  Rep.  1312,  and  1  H.  Bl.  Rep.  C.  B.  273,  n.  a.  ;  Callonel 
V.  Briggs,  SaUi.  112  ;  Thorpe  v.  Thorpe,  Salk.  171,  1st  point ;  Jones  v. 
Barclay,  Dougl.  684 ;  Bach  v.  Owen,  5  T.  R.  409  ;  and  2  Saund.  156. 

The  Court  took  time  to  consider  of  this  ease,  and  now  their  opinion 
was  delivered  as  follows  by 

LoED  Kenyon,  C.  J.  (after  stating  the  case) .  In  support  of  this 
demurrer  it  was  said  that  the  plaintiff's  teaching  the  defendant  his 
method  of  bleaching  the  materials  used  in  making  paper  was  a  condi- 
tion precedent  to  the  plaintiff's  right  to  demand  paj-ment  of  the  last 
sum  of  2501.  ;  on  the  other  hand  it  was  insisted  that  they  were  mutual 
and  independent  covenants.  Whether  these  kinds  of  covenants  be  or 
be  not  independent  of  each  other  must  certainlj'  depend  on  the  good 
sense  of  the  case.  If  one  thing  is  to  be  done  by  a  plaintiff  before  his 
right  of  action  accrues  on  the  defendant's  covenant,  it  should  be 
averred  in  the  declaration  that  that  thing  was  done.  "Where  there 
are  mutual  promises,  yet  if  one  thing  be  the  consideration  of  the  other 
there  a  performance  is  necessary  to  be  averred  unless  a  daj'  is  ap- 
pointed for  performance."  Per  Holt,  C.  J.,  Salk.  113.  "  If  a  day  be 
appointed  for  the  payment  of  the  money,  and  the  daj'  is  to  happen 
before  the  thing  can  be  performed,  an  action  may  be  brought  for  the 
payment  of  the  money  before  the  thing  be  done."  lb.  171.  Upon  the 
authority  of  these  cases  the  judgment  of  the  Court  must  be  in  favor  of 
the  plaintiff,  if,  upon  the  true  construction  of  the  deed,  a  certain  day  be 
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fixed  for  the  payment  of  the  money,  and  the  thing  to  be  done  may  not 
happen  until  after.  The  plaintiff  in  this  case  covenants  with  all  possi- 
ble expedition,  not  by  any  fixed  time,  to  instruct  the  defendant  in 
bleaching  linen,  &c.,  and  in  consideration  of  the  plaintiff's  covenants, 
"  the  defendant  covenants  that  he  will,  on  or  before  the  25th  February, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have  instructed 
the  defendant,  pay  him  the  further  sum  of  250^."  To  support  the  con- 
struction contended  for  by  the  defendant  this  covenant  must  be  under- 
stood as  if  it  had  been  written  thus:  "And  the  said  Griffiths,  the 
defendant,  doth  hereby  covenant  that  he  will,  on  or  before  the  25th  of 
Februaiy,  in  case  the  plaintiff  shall  before  that  time  have  instructed 
him,  and  sooner  in  case  the  plaintiff  shall  before  that  time  have  in- 
structed him,  pay  the  further  sum  of  2501. ,"  which  is  in  eflfect  covenant- 
ing to  pay  the  money  as  soon  as  the  plaintifi'  should  have  instructed 
him.  Now  had  this  been  the  intention  of  the  parties,  the  natural  and 
obvious  way  of  expressing  such  intent  would  have  been  for  the  defend- 
ant to  covenant  to  pay  as  soon  as  he  should  be  taught ;  but  if  the 
design  of  the  parties  were  that  the  plaintifi"  at  all  events  should  be  paid 
on  the  25th  of  February,  and  sooner  in  case  the  defendant  should  be 
sooner  instructed,  the  expression  here  used  is  a  natural  expression,  and 
the  words  ' '  in  case  the  said  Hector,  the  plaintiff,  should  before  that 
time  have  instructed  the  said  Grifiiths,"  the  defendant,  will  be  confined 
to  the  word  "sooner."  The  intent  of  the  parties  appears  to  be  that 
the  payment  might  be  accelerated,  but  should  not,  in  any  event,  be 
delayed. 

But  another  ground  on  which  the  plaintiflT  is  entitled  to  judgment  is 
this,  that  the  teaching  of  the  defendant  is  not  the  whole  consideration 
of  the  covenant  to  pay.  The  agreement  of  the  parties  is,  that  in  con- 
sideration of  one  entire  sum  of  500Z.,  the  plaintifi"  should  teach  and 
instruct  the  defendant  in  the  art  of  bleaching  materials  for  making  paper, 
and  permit  him,  during  the  period  of  his  patent,  to  bleach  such  mate- 
rials according  to  his  specification  ;  and,  though  this  sum  is  divided  into 
two  sums  of  250/.  each,  and  is  to  be  paid  at  different  times,  no  part  is 
denominated  to  be  the  consideration  of  using  the  patent,  nor  any  part, 
as  the  consideration  of  teaching,  but  one  integral  sum  is  adapted  to 
the  whole.  Under  this  agreement,  the  defendant  has  a  perfect  title 
to  use  the  patent,  and  the  instruction  of  the  defendant  cannot  be  taken 
to  be  the  most  material  part  of  the  consideration,  as  the  specification 
must  be  supposed  to  contain  full  instruction  for  that  purpose,  though 
some  advantage  might  arise  from  the  assistance  of  the  inventor.  In 
the  case  of  Boone  v.  Eyre,  E.  17  Geo.  III.,  Lord  Mansfield  said  :  "  The 
distinction  is  clear,  where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutual  conditions  ;  but  where  the 
covenants  go  only  to  a  part,  and  where  a  recompense  may  be  had  in 
damages,  it  is  a  different  thing."  And  Mr.  J.  Ashhurst  added,  "  There 
is  a  difference  between  executed  and  executory  covenants ;  here  the 
covenants  are  executed  in  part,  and  the  defendant  ought  not  to  keep 
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the  estate  because  the  plaintiff  has  not  a  title  to  a  few  negroes."  So 
here  the  covenant  to  teach  is  but  part  of  the  consideration  of  the 
500/.  ;  for  not  doing  which  the  defendant  may  recover  a  recompense  in 
damages.  And  the  agreement  of  the  plaintiff  having  been  executed 
in  part  by  transferring  to  the  defendant  a  right  to  exercise  his  patent, 
he  ought  not  to  keep  that  right  without  paying  the  remainder  of  the 
consideration,  because  he  may  have  sustained  some  damage  by  the 
plaintiff's  not  having  instructed  him. 

For  these  reasons  we  are  all  of  opinion  that  judgment  must  be  for 
the  plaintiff. 


HALL  V.  CAZENOVE. 
Ik  the  King's  Bench,  Febkuaet  3,  1804. 

[Reported  in  4  East,  477.] 

The  plaintiff  declared  that  whereas  by  a  charter-part}'  of  affreight- 
ment, purporting  to  be  indented,  made,  and  concluded  in  London,  on 
the  6th  of  February,  1801,  between  the  plaintiff,  as  owner  of  the  ship 
Argo,  then  Ijmg  in  the  river  Thames,  and  bound  on  a  voyage  to 
Demerara,  on  the  one  part  and  the  defendant  and  one  J.  B.,  of  Lon- 
don, merchants,  on  the  other  part ;  but  which  charter-party  was  in  fact 
first  indented,  made,  and  concluded  after  the  said  6th  of  February, 
&c.,  and  also  after  the  12th  of  the  same  February,  to  wit,  on  the  15th 
of  March,  1801  ;  and  not  on  the  said  6th  of  February,  or  at  any  time 
before  or  on  the  said  12th  of  Februarj-  in  that  j'ear ;  and  was  also  in 
fact  sealed  and  delivered  bj'  the  plaintiff  and  defendant  only,  and  not 
by  the  said  J.  B.  ;  one  part  of  which  said  charter-party,  sealed,  &c.,  the 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  said  6th  of 
February,  1801  ;  it  was  witnessed  that  the  said  owner,  for  the  consider- 
ations after  mentioned,  covenanted  and  agreed  with  the  said  freighters 
that  the  said  ship  should  and  would  proceed  from  Deptford,  where  she 
then  lay,  on  or  before  the  twelfth  day  of  the  said  February,  to  the 
port  of  rendezvous  for  the  ships  that  were  to  join  convoy  for  the  West 
Indies,  and  proceed  under  convoy  to  Demerara ;  and  on  deUverj'  of 
the  cargo  outwards,  which  was  to  be  within  ten  days  after  arrival,  she 
should  and  would  receive  on  board  from  the  agents  of  the  freighters  a 
full  cargo,  &c.,  and,  having  received  the  same  on  board,  should  there- 
with proceed  from  thence,  after  the  expiration  of  the  laj-  daj's  there- 
inafter mentioned,  to  the  place  of  rendezvous  for  the  convo}'  for 
England,  and,  having  joined  the  fleet,  should  sail  therewith  for  London, 
and  there  make  true  delivery  of  the  cargo  to  the  freighters,  &c.  And 
it  was  also  in  the  said  charter-party  alleged  that  the  said  owner  did 
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thereby  covenant  and  agree  with  the  said  freighters  that  the  said  ship 
should  and  would  proceed  on  her  intended  voyage  on  or  before  the 
day  before  mentioned.  And  the  plaintiflF,  as  such  owner  of  the  ship, 
covenanted  with  the  freighters  that  the  ship  should  lay  at  Demerara, 
for  unloading  the  outward  and  loading  the  homeward  cargo,  sixty 
running  days  (ten  for  unloading,  and  the  remaining  fifty  only  to  be 
reckoned  from  unloading),  and  the  usual  time  for  unloading  on  her 
return  to  London,  &c.,  in  consideration  whereof  and  of  every  thing 
therein  above  mentioned,  the  defendant  covenanted  and  agi-eed  that 
the  said  freighters  should  load,  &c.,  in  the  port  of  Demerara  within 
the  time  limited,  and  should  pay  the  freight,  &c.,  in  two  months  after 
reporting  at  the  custom-house  at  London.  And  the  plaintiff  thereby 
covenanted  with  the  freighters  that  they  might  keep  the  ship  on  de- 
murrage at  Demerara  twenty  running  daj's  in  the  whole,  on  payment 
to  the  plaintiff  of  lOZ.  a  day  for  every  day  beyond  the  lay-days  before 
mentioned.  The  plaintiff  then  averred  that  the  ship  did,  after  the 
making  of  the  said  charter-party,  viz.,  on  the  15th  of  March  in  the 
year  aforesaid,  proceed  from  Deptford  upon  the  said  voyage,  under 
and  upon  the  terms  as  by  the  charter-party,  &c.,  to  the  port  of  rendez- 
vous for  the  ships  that  were  to  join  convoy  for  the  "West  Indies  with 
her  outward-bound  cargo,  which  had  been  shipped  by  the  freight- 
ers, and  afterwards  proceeded  under  convoy  to  Demerara,  where  she 
arrived  on  the  29  th  of  May  following.  That  she  delivered  her  outward- 
bound  cargo  within  10  daj-s  after,  and  received  a  full  homeward  cargo 
from  the  agents  of  the  freighters,  and  lay  at  Demerara  sixty  running 
days  for  the  purpose  of  unloading  and  reloading,  and  that  the  freighters 
kept  the  ship  on  demurrage  at  Demerara  above  the  lay-daj's  in  the 
charter-party  mentioned,  which  demurrage  amounted  to  200Z.  That 
the  ship  afterwards  joined  convoy,  &c.  ;  and  on  the  27th  of  Janu- 
ary, 1802,  arrived  at  London  with  her  homeward  cargo,  &c.,  and  there 
ended  the  said  voyage,  and  the  freight,  &c.,  amounted  to  1,888Z.  6s.  ; 
and  then  the  plaintiff  averred  that  two  months  and  upwards  had 
elapsed  from  the  time  of  reporting  the  ship  at  the  custom-house,  and 
that  though  he  had  performed  and  been  ready  and  willing  to  perform 
everj'  thing  in  the  charter-party  contained  on  his  part  to  be  perfonned, 
and  which  on  his  part  and  behalf  could  possiblj^  be  performed,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning,  of  the  charter- 
party,  yet  the  defendant  did  not,  at  the  expiration  of  two  months 
from  such  report  as  aforesaid  of  the  ship's  arrival,  &c.,  or  at  anj^  other 
time,  pay  to  the  plaintiff  the  said  sums  for  freight,  &c.,  and  demurrage, 
but  made  default,  &c. 

The  defendant  by  his  plea  craved  oyer  of  the  charter-party,  which 
was  in  these  words  :  This  charter-party  of  affreightment,  indented, 
made,  and  concluded  in  London,  this  sixth  daj'  of  February,  1801,  be- 
tween J.  H.  (the  plaintiff) ,  owner  of  the  ship  Argo,  now  lying  in  the  river 
Thames,  and  bound  on  a  voyage  to  Demerara,  of  the  one  part,  and  C. 
T.  C.    (the  defendant)  and  J.  B.,  &c.,  of  the  other  part,  witnesseth 


844  HALL   V.    CAZENOVB.  [CHAP.   m. 

that  the  said  owner,  for  the  considerations  hereinafter  mentioned,  doth 
covenant,  &c.,  with  the  said  freighters,  &c.,  that  the  said  ship  shall  and 
will  proceed  from  Deptford,  where  she  now  lies,  on  or  before  the  12th 
of  this  present  Februarj",  to  the  port  of  rendezvous,  &c.,  and  proceed 
under  convoj-,  &c.,  to  Demerara,  &c.,  and  proceed  from  thence,  &c., 
for  London  (as  before  set  forth  in  the  declaration) ,  in  witness  whereof 
the  parties  have  hereunto  set  their  hands  and  seals  the  day  and  j'ear 
first  above  written ;  and  then  the  defendant  demurred,  and  showed  for 
causes  that  it  is  not  alleged,  nor  does  it  appear  bj-  the  declaration,  that 
the  said  ship  did  proceed  from  Deptford,  on  or  before  the  12th  of  the 
said  Februarj'  in  the  charter-party  mentioned,  to  the  place  of  rendez- 
vous, &c.  ;  nor  that  the  charter-party  was  first  indented,  made,  and 
concluded  after  the  6th  of  February,  1801.  But  that  it  appears  by  the 
charter-partj-  that  the  same  was  indented,  made,  and  concluded  on  the 
said  6th  of  February  in  the  year  aforesaid  ;  and  that  the  plaintifi"  is  by 
law  estopped  from  making  the  said  allegation,  &c.  Joinder  in  de- 
murrer. 

Giles,  in  support  of  the  demurrer,  after  observing  that  the  allega- 
tion in  the  declaration  was  not  that  the  charter-partj^  was  sealed  and 
delivered  after  the  date  of  it,  which  is  the  6th  of  February,  but  the 
allegation  was  of  the  time  when  it  was  indented,  made,  and  concluded, 
argued  that  the  plaintiff  was  estopped  from  alleging  that  the  charter- 
party  was  indented,  made,  and  concluded  after  the  6th  of  February, 
when  it  appears  upon  the  face  of  it  as  stated  to  have  been  indented, 
made,  and  concluded  on  the  6th  of  February.  And  though  it  be  com- 
petent to  a  party  to  aver  that  a  deed  was  delivered  after  the  date,  yet 
he  cannot  make  anj'  allegation  inconsistent  with  the  deed.  Goddard's 
case,^  Bro.  Abr.  Obligation,  pi.  40,  Departure,  pi.  14.  [Lord  Ellen- 
BOKOUGH,  C.  J.  Stone  v.  Bale  ^  is  decisive  to  show  that  a  partj-  may 
aver  a  deliver^'  of  a  deed  on  another  day  than  that  on  which  it  bears 
date.]  The  distinction  taken  is  that  a  party  cannot  aver  a  deli^'ery 
on  a  daj'  prior  to  the  date.  But  if  the  plaintiff  be  not  estopped  from 
making  the  particular  allegation  in  the  declaration,  as  being  equivalent 
to  an  averment  of  the  daj'  of  delivery  of  the  deed ;  then,  2dlj^  the 
deed  must  be  considered  as  delivered  on  the  15th  of  March,  in  which 
case  it  is  void  upon  the  face  of  it ;  because  it  appears  from  the  whole 
scope  of  it  that  it  was  a  condition  precedent  to  the  paj'ment  of  freight, 
&c.,  that  the  ship  should  proceed  from  Deptford,  where  it  is  stated 
that  she  then  (i.  e.  on  the  6th  of  Februarj')  laj',  on  or  before  the  12th 
of  Februarj',  to  the  port  of  rendezvous,  &c.,  and  proceed  under  con- 
voy to  Demerara.  And  the  allegation  that  the  deed  was  executed 
after  the  12th  will  not  supersede  the  necessity  of  alleging  that  a  thing 
was  done  on  the  12th,  which  by  the  terms  of  the  deed  is  made  a  con- 
dition precedent.     Co.  Lit.  206. 

Laives,  contra,  was  stopped  bj'  the  Court. 

LoED   Ellenborough,   C.  J.      First,  as  to  the  objection  that  the 
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party  is  estopped  from  saying  that  the  deed  was  indented,  made,  and 
concluded  on  a  different  day  from  that  on  which  it  bears  date,  I  see 
nothing  inconsistent  with  the  deed  in  such  an  allegation,  any  more 
than  if  he  had  alleged  that  it  was  sealed  and  delivered  on  a  day  sub- 
sequent. It  is  quite  unimportant  when  it  was  indented,  and  equally 
so  when  it  was  made,  by  which  may  be  understood  when  it  was  written. 
Then  the  only  material  word  is  concluded,  and  a  deed  can  only  be  said 
to  be  concluded  when  it  is  dehvered.  The  time  of  delivery  is  the  im- 
portant time  when  it  takes  its  effect  as  a  deed  ;  and  the  case  of  Stone  v. 
Bale  ^  is  in  point  to  show  that  the  delivery  may  be  averred  to  be  after 
the  date.  There  is  therefore  no  repugnancy  in  the  allegation.  Then, 
2dly,  it  is  objected  that  the  sailing  on  the  12th  of  February  was  a  con- 
dition precedent,  the  performance  of  which  was  necessary  to  be  alleged 
to  entitle  the  plaintiff  to  recover.  If  it  had  been  possible  to  have  been 
performed  at  the  time  of  the  delivery,  if  the  time  itself  had  not  then 
gone  by,  the  inclination  of  my  opinion  at  present  is  that  it  would  have 
been  a  condition  precedent.  I  do  not,  however,  mean  to  give  any 
opinion  on  that  point.  But  here,  when  the  deed  was  executed  or  con- 
cluded by  the  delivery,  the  stipulation,  which  was  not  impossible  in  its 
nature  when  the  deed  was  first  framed,  had  become  impossible  as  be- 
tween these  parties  from  the  time  having  passed.  The  stipulation, 
therefore,  had  then  become  wholly  nugatory,  and  cannot  be  understood 
as  having  formed  any  part  of  the  contract  between  the  parties,  without 
imputing  to  them  the  most  manifest  absurdity.  Then  the  rest  of  the 
contract  may  take  effect,  which  was  prospective  at  the  time  when  the 
deed  was  concluded. 

Geose,  J.,  declared  himself  of  the  same  opinion. 

Laweence,  J.  Though  the  allegation  here  be  not  in  exactly  the 
same  words  as  in  Goddard's  case,  j-et  it  is  the  same  in  substance  ;  and 
according  to  that  case,  though  the  deed  appear  on  the  face  of  it  to  have 
been  made  on  one  day,  yet  if  in  truth  it  were  delivered  on  a  subsequent 
day,  that  may  be  shown  by  averment ;  and  there  is  no  more  inconsis- 
tency in  the  one  case  than  in  the  other.  Then  as  to  the  second  objec- 
tion :  I  doubt  whether  the  saihng  on  or  before  the  12th  of  Februar}'  be 
a  condition  precedent  on  the  part  of  the  plaintiff  to  his  recovery :  it  is 
a  covenant  that  the  ship  should  or  would,  &c.,  prospectively.  But 
taking  it,  as  my  lord  has  said,  to  be  a  condition  precedent  in  the  terms 
of  it,  yet  having  become  by  the  lapse  of  time  altogether  impossible  when 
the  deed  was  executed,  it  could  form  no  part  of  the  agreement  between 
the  parties.  But  in  construing  instruments  we  must  look  to  the  sub- 
stance of  them  in  order  to  discover  the  meaning  of  the  parties ;  and 
looking  at  the  substance  of  this  charter-party  it  is  not  unhke  the  case 
of  Constable  v.  Cloberie,  where  the  plaintiff  covenanted  in  a  charter- 
party  that  his  ship  should  sail  with  the  next  wind  upon  a  voj-age  to 
Cadiz  ;  and  the  defendant  covenanted  that  if  the  ship  went  the  in- 
tended voyage  and  returned  to  the  Downs  that  the  plaintiff  should  have 
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SO  much  for  the  voyage.  The  defendant  traversed  that  the  ship  sailed 
with  the  next  wind,  and  upon  demurrer  the  traverse  was  overruled : 
for  the  substance  of  the  covenant  was  considered  to  be  that  the  ship 
should  perform  the  intended  voyage,  that  being  the  primary  intention 
of  the  parties,  and  not  merely  that  she  should  sail  with  the  next  wind, 
which  might  change  every  hour.  And  that  this  was  shown  by  the 
covenant  of  the  defendant,  who  was  to  pay  so  much  for  the  freight ; 
that  is,  for  performing  tlie  voj'age,  and  not  merely  for  sailing  with  the 
next  wind.  So  here  the  substance  of  the  covenant  is  that  the  ship 
shall  go  to  Demerara  on  freight  and  return  again.  I  take  this  to  be 
rather  a  case  of  mutual  covenants  than  a  condition  precedent,  and  in 
that  view  the  case  of  Boone  v.  Eyre  is  material  to  be  attended  to. 
That  was  where  the  plaintiff  had  conveyed  a  plantation  in  the  West 
Indies,  with  the  negroes  upon  it,  to  the  defendant,  in  consideration  of 
an  annuity  to  be  paid  him  for  his  life  ;  and  covenanted  that  he  had  a 
good  title  to  the  land,  and  was  lawfully  possessed  of  the  negroes,  and 
that  the  defendant  should  quietly  enjoy.  And  the  defendant  cove- 
nanted that,  the  plaintiff  well  and  truly  performing  all  and  every  thing 
therein  contained  on  his  part  to  be  performed,  he  (the  defendant) 
would  pay  the  annuity.  The  breach  assigned  was  the  non-payment  of 
the  annuitj'.  The  defendant  pleaded  that  the  plaintiff  was  not  at  the 
time  of  making  the  deed  legalty  possessed  of  the  negroes  on  the  planta- 
tion, and  so  had  not  a  good  title  to  convey.  But  it  was  holden  that 
these  were  mutual  covenants,  and  that  where  mutual  covenants  go  only 
to  a  part  of  the  consideration  on  both  sides,  where  a  breach  may  be 
paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his  covenant, 
and  shall  not  plead  it  as  a  condition  precedent.  According  to  this  case, 
therefore,  it  would  not  have  been  a  condition  precedent  to  the  plaintiff's 
recovering  on  the  covenant  for  freight,  even  if  it  had  been  possible  for 
the  ship  to  have  sailed  on  or  before  the  12th  of  February,  and  she  had 
not  done  so.  And  if  the  voyage  has  been  performed,  and  the  profit  of 
it  gained  bj'  the  defendant,  there  can  be  no  foundation  for  saying  that 
the  defendant  shall  not  pay  the  freight  for  it ;  and  he  may  recover 
damages  for  the  not  sailing  in  time,  if  anj'  have  been  occasioned  by  it. 

Le  Blanc,  J.  The  substance  of  the  pleadings  shows  that  the  char- 
ter-partj'  was  executed  after  the  day  on  which  it  bears  date,  which,  by 
all  the  authorities,  the  defendant  is  not  estopped  from  doing.  Then  as 
to  the  other  objection  :  if  the  defendant  sustained  any  damage  by  rea- 
son of  the  ship's  not  having  sailed  on  the  particular  daj',  he  may  re- 
cover it  by  bringing  his  action  on  the  covenant ;  but,  at  any  rate,  the 
objection  does  not  go  to  the  plaintiff's  right  of  action  as  on  the  ground 
of  a  condition  precedent.  Judgment  for  the  plaintiff". 
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BORNMANN  v.  TOOKE. 

At  Nisi  Prius,  coram  Lord  Ellenborotjgh,  Jotte  15,  1808. 

[Reported  in  1  Campbell,  377.] 

Assumpsit  to  recover  the  sum  of  2,136^.  for  freight  upon  a  cargo  of 
timber  carried  from  Eiga  to  Portsmouth  for  the  defendant,  by  the  ship 
Les  Bons  Enfants,  whereof  the  plaintiff  was  master.  Plea,  the  general 
issue. 

The  ship  in  question  had  been  freighted  by  a  charter-party,  between 
the  plaintiff  and  an  agent  of  the  defendant,  dated  10th  of  April,  1807, 
and  containing  the  following  clause:  "The  freighter  binds  himself  to 
load  this  ship  with  the  greatest  expedition  with  a  full  and  fit  cargo  of 
masts,  spars,  and  timber ;  with  which  cargo  the  captain  must  sail  with 
the  first  favorable  wind  direct  to  the  port  of  Portsmouth."  The  freight 
agreed  upon  was  31.  5s.  for  each  load  of  masts  and  spars,  and  21.  15s. 
for  each  load  of  timber. 

It  was  allowed  that  the  ship  had  arrived  at  Portsmouth,  and  that 
the  cargo  had  been  there  delivered  to  and  accepted  by  the  defendant. 
His  case  was,  that  the  ship  had  not  sailed  direct  from  Riga  to  Ports- 
mouth, but  had  unnecessarily  put  into  Copenhagen  on  the  19th  of  July, 
where  she  was  detained  until  that  place  surrendered  to  the  EngUsh 
arms  ;  on  account  of  which  deviation  the  defendant  was  obliged  to  have 
fresh  insurances  done  upon  her  cargo.  But  Lord  Ellenboeough  inti- 
mated an  oijinion  that  these  facts  were  no  defence  to  the  present  action. 

Park,  for  the  defendant,  contended  that  the  plaintiff's  sailing  with 
the  first  favorable  wind  direct  to  Portsmouth,  was  a  condition  prece- 
dent to  the  freight  becoming  due  ;  and  that  the  damage  sufiered  by 
the  defendant  from  the  iniperfect  execution  of  the  contract  might  at 
any  rate  be  given  in  evidence  to  reduce  the  plaintiff's  demand. 

Lord  Ellenborough.  I  am  of  opinion  that  this  was  not  a  condi- 
tion precedent,  and  that  the  defendant,  having  accepted  the  cargo,  must 
pay  the  stipulated  freight.  To  hold  that  any  short  delay  in  setting  sail, 
or  trifling  departure  from  the  direct  course  of  the  voyage  would  en- 
tirely destroy  the  plaintiff's  right  to  be  remunerated  for  transporting 
the  cargo,  would  indeed  be  going  inter  apices  facti.  If  the  plaintiff 
had  proceeded  merely  on  a  quantum  meruit  for  an  indefinite  sum,  you 
might  have  reduced  the  damages  by  showing  a  deficient  performance 
of  the  contract.  But  here  there  is  a  specific  agreement  for  specific 
freight.  Therefore  the  defendant  must  bring  his  cross-action  for 
any  loss  he  may  have  suffered  fVom  the  default  of  the  plaintiff. 

It  was  then  suggested  that  the  plaintiff,  not  having  performed  the 
charter-party  on  his  behalf,  was  driven  from  it  to  a  quantum  mc^nt,  so 
as  to  let  in  the  proposed  defence. 
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LoED  Ellenborough,  however,  said,  that  if  the  saihng  in  the  man- 
ner required  by  the  charter-party  was  a  condition  precedent,  then  the 
plaintiff  had  no  cause  of  action  ;  but  as  it  was  not  to  be  so  considered, 
he  had  a  right  to  recover  for  the  freight  according  to  the  rate  agreed 
upon.  The  plaintiff  had  a  verdict  accordingly. 


RITCHIE  V.   ATKINSON. 
In  the  King's  Bench,  November  15,  1808. 

{Reported  in  10  East,  295.] 

This  was  an  action  of  indebitatus  assumpsit  for  the  freight  of  goods 
conveyed  in  the  ship  Adelphi,  of  which  the  plaintiff  was  master,  from 
St.  Petersburg  to  London,  and  delivered  to  the  defendant  or  his  order. 
There  was  also  a  count  on  a  quantum  meruit  for  freight,  and  the  com- 
mon counts  for  work  and  labor,  and  for  money  paid,  &c.  The  defend- 
ant pleaded  the  general  issue  ;  and  at  the  trial  at  Guildhall  before  Lord 
Ellenborough,  C.J.,  a  verdict  was  found  for  the  plaintiff  for  960L  15s. 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  plaintiff,  being  master  of  the  ship  Adelphi,  in  Augnist,  1807,  char- 
tered her  to  the  defendant  by  the  following  instrument :  ' '  Memorandum 
for  charter.  London,  12th  August,  1807.  It  is  this  day  mutually 
agreed  between  Captain  J.  Ritchie,  of  the  ship  Adelphi,  burden  400 
tons  or  thereabouts,  now  in  the  river,  and  W.  Atkinson,  of  London, 
merchant,  that  the  said  ship,  being  tight,  and  in  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  sail  and  proceed  to  St.  Peters- 
burgh,  or  so  near  thereunto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  Wm.  Atkinson  a  complete  cargo  of  clean  hemp,  and  80  tons 
of  iron  for  ballast,  not  exceeding  what  she  can  reasonably  stow,  &c. ; 
and,  being  so  loaded,  shall  therewith  proceed  to  Woolwich  and  London, 
and  dehver  the  same,  on  being  paid  freight  for  clean  hemp  5?.  per  ton, 
for  ballast  iron  5s.  per  ton,  with  two-thirds  port  charges  and  pilotage  as 
customary ;  restraint  of  princes  and  rulers  during  the  said  voyage  al- 
ways excepted :  one  half  of  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  and  the  remainder  in  three  months  follow- 
ing. Thirty  running  days  are  to  be  allowed  the  said  merchant  (if  the 
ship  is  not  sooner  despatched) ,  for  loading  her  at  St.  Petersburgh,  and 
thirty  running  days  for  delivery  at  Woolwich  and  London,  and  ten 
daj'S  on  demurrage  over  and  above  the  said  laying  daj's,  at  6/.  per  day. 
Penalty  for  non-performance  of  this  agreement,  2,000^.  The  ship  to 
sail  with  convoy  from  the  Sound  for  England.  Wm.  Atkinson."  The 
Adelphi  sailed  in  ballast  from  Deptford  on  the  24th  of  August,  1807, 
and  arrived  at  Cronstadt,  the   port  of  St.  Petersburgh,  on  the  16th 
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of  September  following ;  where  the  plaintift'  proceeded  to  take  in  her 
cargo  under  the  charter-party,  and  continued  loading  her  with  all  due 
diligence  until  the  25th  of  September,  and  had  then  taken  on  board 
between  70  and  80  tons  of  iron  for  ballast,  the  same  being  a  sufficient 
quantitj'  for  ballast,  and  a  considerable  quantity  of  hemp.  On  the  25th 
of  September  there  was  a  general  rumor  of  an  embargo  being  intended 
to  be  laid  by  the  Russian  government  on  all  British  vessels ;  and 
there  was  every  appearance  that  it  would  take  place  immediately ; 
but  it  did  not  in  fact  take  place  then,  nor  until  sis  weeks  afterwards  ; 
but  on  the  25th  of  September  Mr.  Booker,  the  agent  for  the  British 
factory  at  Cronstadt,  and  also  the  agent  to  the  house  of  Hubbard  & 
Co.,  the  defendant's  agents,  in  consequence  of  instructions  that  he  had 
received  from  Sir  Stephen  Shaiip,  his  Majesty's  Consul-General  at  St. 
Petersburgh,  desired  the  captains  of  such  British  vessels  as  were  ready 
to  proceed  to  sea  to  do  so  as  soon  as  possible,  as  he  expected  an  em- 
bargo might  take  place  immediately.  [The  case  then  set  out  a  circular 
letter  of  advice  to  that  effect,  written  to  the  captains  of  British  vessels 
by  the  consul's  agents.]  In  consequence  of  which  the  plaintiff  gave 
directions  to  leave  oft'  screwing  down  anj-  more  hemp,  which  is  the 
usual  mode  of  loading,  and  to  fill  the  ship  up  as  fast  as  possible  by  hand  ; 
and  the  whole  of  this  day  was  occupied  in  loading  the  vessel  in  this 
manner  till  6  o'clock ;  at  which  time  she  was  filled  up  as  far  as  could 
be  done  by  hand ;  and  the  ship  sailed  on  the  evening  of  the  25th  of 
September  with  a  cargo  not  more  than  half  what  she  could  have  carried, 
though  there  was  at  the  time  as  much  hemp  of  the  defendant's  lying  in 
lighters  alongside  of  the  vessel  as  would  have  completely  loaded  her. 
The  plaintiff  acted  lona  fide  and  as  an  honest  man  under  the  existing 
circumstances,  and  there  was  a  reasonable  and  well  grounded  appre- 
hension for  his  acting  as  he  did ;  and  he  brought  home  as  complete  a 
cargo  as  he  could  under  the  circumstances.  Several  other  vessels  sailed 
the  same  evening  as  the  Adelphi.  All  or  almost  all  the  vessels  which 
had  passes  sailed  either  the  same  evening  or  the  next  morning  without 
full  cargoes,  under  the  apprehensions  of  an  embargo ;  but  some  other 
British  vessels  did  not  sail  from  Cronstadt  at  that  time,  and  were  not 
detained,  but  completed  their  loading  ;  and  if  the  Adelphi  had  staj'ed, 
she  might  have  completed  her  loading.  The  plaintift'  sailed  without 
any  previous  communication  with  Hubbard  &  Co.,  the  defendant's 
agents,  to  whom  he  was  addressed ;  they  residing  at  St.  Petersburgh. 
As  soon  as  they  had  notice  of  the  circumstances  thej'  immediatelj'  came 
to  Cronstadt  with  an  intention  to  stop  the  ship,  but  it  was  too  late  ;  and 
they  then  formally  protested  against  him  for  breach  of  his  charter-party. 
The  Adelphi  arrived  in  London,  and  delivered  her  cargo  there  to  the 
defendant,  who  refused  to  pay  the  freight,  as  little  more  than  a  moiety 
of  the  quantity  of  hemp  stipulated  by  the  charter-party  was  brought 
\)j  the  plaintiff.  The  freight  of  the  iron  and  hemp  so  brought  to  Lon- 
don and  delivered  to  the  defendant  amounted,  according  to  the  rate 
stipulated  in  the  charter-party,  to  960?.  lbs.     And  the  verdict  for  that 
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sum  was  to  stand,  if  the  Court  thought  that  the  plaintiff  was  entitled  to 
recover  ;  otherwise  a  nonsuit  was  to  be  entered. 

Liltledale  contended  that  the  plaintiff  was  entitled  to  recover  freight 
on  the  charter-party  in  proportion  to  the  cargo,  although  he  had  not 
brought  home  a  complete  cargo  ;  the  delivery  of  a  complete  cargo  not 
being  a  condition  precedent,  nor  the  payment  stipulated  for  entire,  but 
to  be  made  at  the  rate  of  so  much  per  ton  on  the  different  articles 
brought  home  and  delivered,  and  therefore  in  its  nature  apportionable. 
The  words,  "  and  deliver  the  same,"  are  equivocal,  and  may  mean  the 
cargo  actually  delivered,  as  well  as  the  whole  quantitj'  stipulated  for : 
and  the  former  is  the  more  reasonable  construction,  especially  in  a  mer- 
cantile instrument,  because  the  plaintiff  would  then  be  entitled  to 
receive  the  just  proportion  of  freight  which  he  had  earned :  and  if  by 
negligence  he  did  not  bring  home  so  complete  a  cargo  as  he  might  have 
done,  the  defendant  would  have  a  remedy  against  him  upon  his  cove- 
nant. The  true  rule  in  these  cases  was  laid  down  by  Lord  Mansfield  in 
Boone  v.  Eyre,  that  "  where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutual  conditions  ;  but  where  the 
covenants  go  only  to  a  part,  and  where  a  recompense  may  be  had  in 
damages,  it  is  a  different  thing :  "  and  this  was  recognized  in  Campbell 
V.  Jones,  and  The  Duke  of  St.  Albans  v.  Shore.  That  doctrine  must 
at  all  events  apply  to  a  case  where  the  amount  of  the  freight  was  to  be 
ascertained  pro  rata.  As  in  Thompson  v.  Noel,  where  the  master  of  a 
ship  covenanted  to  go  to  Ireland  and  there  take  in  280  men  from  the 
defendant  and  carry  them  to  Jamaica,  and  the  defendant  covenanted  to 
have  the  280  men  ready,  and  to  pay  51.  a  man  for  their  convej'ance ; 
though  the  defendant  pleaded  that  he  had  all  the  men  ready,  and  ten- 
dered them  to  be  carried,  and  the  plaintiff  onlj'  took  and  carried  180 
of  them ;  yet  it  was  held  on  demurrer  to  the  plea  that  he  might 
recover,  because  the  plea  was  only  an  answer  to  part  of  the  declaration  ; 
that  is,  though  the  plea  in  bar  showed  that  the  plaintiff  had  not  per- 
formed the  whole  of  what  he  had  covenanted  to  do,  yet,  giving  no 
answer  to  the  part  which  he  had  performed,  he  was  held  entitled  to 
judgment.  But,  secondly,  though  the  delivery  of  a  complete  cargo  were  a 
condition  precedent,  according  to  the  terms  and  intent  of  the  contract, 
j-et,  the  defendant  having  i-eceived  that  part  of  the  cargo  which  was 
brought  home,  the  plaintiff  is  entitled  to  recover  upon  a  quanhim  meruit 
in  respect  of  the  service  done,  as  upon  a  new  cause  of  action.  For 
though  in  Cook  v.  Jennings,^  upon  a  covenant  to  pay  so  much  freight 
for  goods  delivered  at  A.,  it  was  held  that  freight  could  not  be  recov- 
ered upon  the  covenant  pro  rata  itineris,  where  the  ship  was  wrecked 
at  B.  before  her  arrival  at  A.,  though  the  defendant  had  accepted  the 
goods  at  B.  ;  j'et  Lawrence,  J.,  seemed  to  consider  such  receipt  of  the 
goods  by  the  owner  as  evidence  of  a  new  contract  between  the  parties. 
And  Luke  v.  Lyde  ^  went  upon  that  principle  ;  as  did  also  Lutwidge  v. 

1  7  Term  Bep.  381.  «  2  Burr.  882,  and  1  Blac.  Rep.  190. 
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Grey  and  others,  in  Dom.  Proc.  1733,  there  cited, ^  and  the  case  of  the 
Copenhagen,  in  the  Court  of  Admiralty.'^  The  case  of  Bright  v.  Cow- 
per,°  which  seems  to  bear  the  other  way,  was  an  action  of  covenant,  and 
it  does  not  appear  whether  the  action  was  brought  for  the  whole  or  only 
a  proportionable  part  of  the  freight.  Besides,  by  the  terms  of  this 
contract  the  plaintiff  was  not  bound  to  deliver  the  cargo,  without  re- 
ceiving payment  of  half  of  the  freight  at  the  time,  and  the  remainder 
in  three  months  afterwards  :  bj'  receiving,  therefore,  less  than  the  com- 
plete cargo,  which  the  plaintiff  was  not  bound  to  deliver  without  a 
tender  of  the  half-freight,  the  defendant  impUedly  agreed  to  paj-  for  the 
part  so  received.  [Lord  Ellenbokough,  C.  J.  I  do  not  see  how  the 
receipt  of  the  goods  changes  the  situation  of  the  parties  ;  because  these 
were  the  defendant's  own  goods ;  and  unless  freight  were  due  upon 
them  by  the  contract,  the  defendant  was  entitled  to  have  his  own  goods 
without  any  consideration.  It  was  therefore  only  taking  peaceable 
possession  of  that  for  which,  if  wrongfully  withheld,  he  might  have 
brought  trover.  But  on  the  other  ground,  the  plaintiff  may  contend 
with  strong  effect,  that  the  defendant's  argument  must  go  this  length, 
that  if  the  cargo  wanted  a  single  ton  of  being  a  complete  cargo,  it 
would  be  a  defence  to  this  action  for  the  freight.]  The  plaintiff  might 
have  gone  back  again  to  St.  Petersburgh  for  the  remainder  of  the  cargo, 
and  was  not  bound  to  have  delivered  a  part  only  of  it :  and  the  con- 
venience of  recei-sdng  the  part  brought  home  would  be  a  good  consid- 
eration to  the  defendant  from  whence  to  imply  a  new  promise  to  pay 
for  it. 

Taddi/,  contra.  The  covenant  to  bring  home  a  complete  cargo  is  a 
condition  precedent  to  the  plaintiff's  right  to  recover  freight  upon  the 
contract.  It  is  necessary  for  the  safetj-  of  merchants  that  these  charter- 
parties  should  be  strictly  executed,  and  the  late  case  of  Smith  v.  Wil- 
son proceeded  upon  that  principle,  although  the  freight  there  was 
covenanted  to  be  paid  at  so  much  per  month  during  the  voyage  out  to 
Monte  Video  and  back  again  to  the  port  of  discharge.  The  case  of 
Bright  V.  Cowper  was  there  relied  on  by  the  Court ;  and  it  is  immate- 
rial whether  the  action  was  brought  for  the  whole  or  a  proportion  pro 
rata  of  the  freight ;  for  the  action  of  covenant  sounding  in  damages,  a 
part  only  might  be  recovered,  though  the  plaintiff  declared  for  the 
whole.  And  the  same  argument  might  have  been  urged  in  Cook  v. 
Jennings ;  but  the  Court  held  the  performance  of  the  whole  voyage  a 
condition  precedent  to  the  recovery  of  any  part  of  the  freight.  There 
is  no  difference  in  this  respect  between  a  contract  under  seal,  or  by 
parol.  The  construction  in  both  cases  proceeds  on  the  ground,  that  if 
the  parties  have  stipulated  for  themselves,  whether  reasonably  or  not, 
the  Court  cannot  stipulate  for  them.  The  substance  of  the  contract  in 
Boone  v.  Eyre  was  the  convej'ance  of  the  estate ;  and  the  exact  num- 

1  This  case  is  given  at  length  by  Mr.  Abbott,  in  his  Law  of  Merchant  Ships,  &e., 
280. 

2  1  Rob.  Adm.  Rep.  289.  »  1  Brownl.  21. 
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her  of  negroes  on  it  was  only  the  subject  of  an  independent  covenant ; 
and  anj'  deficiency  in  the  number  might  be  compensated  in  damages 
without  affecting  the  title  to  the  estate.  In  Campbell  v.  Jones  a  partic- 
ular sum  was  covenanted  to  be  paid  on  a  given  day  at  all  events,  which 
might  arrive  before  the  instruction  covenanted  to  be  given  by  the  other 
party ;  and  consequentlj'  such  instruction  could  not  in  the  nature  of 
the  thing  be  a  condition  precedent  to  the  payment  of  the  monej-  on  the 
day.  Thompson  v.  Noel  seems  indeed  the  other  way ;  but  there  the 
covenant  applied  only  to  the  number  of  men  who  were  to  be  carried 
out  at  so  much  per  head  ;  which  may  perhaps  make  a  difference  ;  but 
a  complete  cargo,  which  was  covenanted  in  this  instance  to  be  brought 
home,  is  in  its  nature  an  entire  thing,  depending  on  the  capacity  of  the 
ship.  [Grose,  J.  Does  it  not  depend  on  the  intention  of  the  parties, 
to  be  collected  from  the  whole  instrument,  whether  the  completion  of 
the  cargo  was  to  be  a  condition  precedent  to  the  paj'ment  of  any 
freight ;  and  could  it  have  been  their  intention  that  if  the  cargo  wanted 
ever  so  small  a  quantity  to  complete  the  loading  of  the  ship,  that  the 
plaintiff  was  to  receive  nothing  for  that  which  he  brought  home  ?]  It 
maj'  easily  be  conceived  to  have  been  the  meaning  of  the  parties,  that 
if  the  master  refused  or  neglected  to  take  in  any  part  of  the  cargo, 
however  small,  which  was  ready  for  him,  he  should  not  receive  any 
freight ;  and  that  the  onlj^  effectual  waj'  of  preventing  the  omission, 
whatever  the  motive  might  be,  was  by  making  the  completion  of  the 
cargo  a  condition  precedent.  Then,  if  so,  the  acceptance  here  by  the 
defendant  of  an  incomplete  cargo,  being  his  own  goods,  cannot  make 
any  difference.  And,  as  to  the  argument  that  the  plaintiff  might  have 
gone  back  to  St.  Petersburgh,  and  have  refused  to  dehver  any  part  of 
the  cargo  till  he  had  completed  the  whole  ;  the  answer  is,  that  he  has 
brought  his  action  before  he  has  so  done.  Or  at  any  rate  he  ought  to 
have  declared  differentlj-,  )i_y  stating  the  partial  performance  of  the  orig- 
inal contract,  and  that,  in  consideration  that  he  would  deliver  the  part 
of  the  cargo  which  had  been  first  brought  home,  the  defendant  promised 
to  pay  freight  pro  rata.  But  a  general  indebitatus  assumpsit  cannot  be 
maintained  by  a  party  under  contract  until  the  whole  duty  is  performed. 
[Lord  Ellenborougii.  C.  J.  There  is  a  covenant  by  the  plaintiff  that 
the  ship  shall  proceed  with  all  convenient  speed  to  St.  Petersburgh, 
and  there  load  a  complete  cargo ;  and  that  would  not  be  satisfied  by 
the  plaintiff  bringing  part  of  the  cargo  at  one  time,  and  then  going  back 
and  bringing  the  remainder  of  it ;  and,  therefore,  we  may  lay  that, 
which  is  not  the  material  part  of  the  case,  out  of  the  question,  and  con- 
sider whether  the  completion  of  the  cargo  be  a  condition  precedent.] 
In  Hadley  v.  Clarke '  the  defendant,  having  contracted  to  carry  the 
plaintiff's  goods  from  Liverpool  to  Leghorn,  was  held  liable  in  damages 
for  the  non-performance  of  his  contract  at  the  end  of  two  years,  during 
which  time  the  ship  was  under  an  embargo  of  our  own  government  at 
Falmouth  in  her  way  out.     And  Lawrence,  J.,  referred  to  All.  27, 

1  8  Term  Eep.  259. 
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"that  where  a  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  acciient  bj-  inevitable  necessity  ;  because  he  might  have  provided 
against  it  by  his  contract."  As  to  Lutwidge  v.  Grey,  and  Luke  v. 
Lj'de,  the  master  in  each  had  done  all  that  he  could,  and  had  foi-warded 
the  goods  or  offered  to  complete  the  vo3'age  ;  but  the  owner  preferred 
to  take  them  at  another  place.  He  then  argued  the  case  upon  the 
marine  law,  as  far  as  it  could  be  collected  from  local  ordinances  and 
general  opinions ;  and  referred  to  1  Valin,  626  ;  2  Poth.  393,  4 ;  2 
Mag.  162  ;  1  Moll.  327  ;  and  Mai.  Lex.  Merc.  98,  100.  Malynes,  in 
one  of  these  passages,  mentions  a  case  of  five  ships  which  were  freighted 
out  and  home  in  1587,  but,  from  some  apprehension  of  being  taken, 
returned  without  their  lading.  Two  of  them  having  stayed  out  all  their 
time  in  the  foreign  ports,  and  protested  against  the  factors  of  the 
freighters  from  whom  they  were  to  have  received  their  lading,  were 
adjudged  by  the  law  of  admiralty  to  have  deserved  their  whole  freight ; 
but  two  others  who  had  not  staj'ed  their  abiding  daj's,  nor  protested, 
were  found  not  to  have  deserved  any  freight  at  all,  though  they  were 
laden  outward  bound.  The  fifth  ship,  under  the  like  circumstances  as 
the  two  last,  had  half  her  freight  by  a  particular  proviso  in  her  charter- 
party.  In  p.  100,  treating  on  "  Questions  about  freigh tings  and  their 
solutions,"  he  says,  "If  freight  be  agreed  upon  for  commodities  to  be 
laden  for  a  certain  price  for  every  pack,  &c.,  without  regard  to  the 
burthen  of  the  ship,  but  to  give  her  the  full  lading,  no  man  maketh 
doubt  but  that  the  same  is  to  be  performed  accordingly."  [Lord 
Ellenboeough,  C.  J.  No  doubt  if  the  master  do  not  bring  home  a 
full  lading,  the  other  shaU  recover ;  but  the  writer  does  not  say  that 
that  is  a  condition  precedent  to  the  claim  of  freight  in  proportion  to 
what  is  actually  brought  home.  In  all  the  cases  of  conditions  prece- 
dent the  thing  to  be  done  is  some  indivisible  thing  ;  but  the  deUvery  of 
a  cargo  of  goods  is  not  one  entire  thing,  but  in  its  nature  divisible.] 

Littledale,  in  repl}',  observed  on  the  loose  and  doubtful  opinions  of 
the  writers  on  the  marine  law,  from  whence  no  certain  rule  could  be 
drawn ;  though,  in  the  very  instance  quoted,  Pothier  and  the  others 
admit  that  something  is  to  be  paid  where  the  master  is  in  no  fault. 
But  the  intention  of  these  parties  (the  material  object  of  inquiry) ,  that 
the  freight  should  be  paid  in  proportion  to  the  quantity  of  the  cargo, 
is  manifest  from  iixing  the  rate  of  pajTnent  by  the  ton  ;  for,  otherwise, 
if  the  cargo  had  been  meant  to  be  one  entire  thing  of  a  given  tonnage, 
the  bringing  home  of  which  was  to  be  made  a  condition  precedent  to 
the  demand  of  any  freight,  one  certain  sum  only  would  have  been  stipu- 
lated to  be  paid  on  the  performance  of  the  one  entire  duty.  On  the 
other  point,  if  the  expected  embargo  justified  the  carrying  away  the 
ship  till  the  expectation  of  danger  was  removed,  the  returning  after- 
wards for  the  remainder  of  the  cargo  would  be  a  performance  of  the 
voyage  with  all  convenient  speed.  But  it  has  not  been  thought  neces- 
sary in  this  case  to  argue  the  question  of  the  embargo,  which  wiU  arise 
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in  another  case  now  standing  for  argument.  As  to  Smith  v.  "Wilson 
the  owner  did  not  do  every  thing  in  his  power  to  earn  the  freight  which 
he  sought  to  recover,  but  merety  offered  to  prosecute  and  complete  the 
voyage,  in  the  progress  of  which  he  had  been  interrupted  for  a  time. 
That,  therefore,  was  the  case  of  a  failure  in  the  very  substance  of  the 
contract,  the  performance  of  which  was  to  entitle  the  plaintiff  to 
freight.  But  a  covenant  to  sail  with  the  first  fair  wind  has  been  held  ^ 
not  to  be  a  condition  precedent  to  the  recovery  of  the  freight. 

Lord  Ellenbokough,  C.  J.  If  the  delivery  of  a  complete  cargo 
were  a  condition  precedent  to  the  recovery  of  any  freight,  no  doubt 
the  defendant  would  be  entitled  to  require  the  strictest  performance  of 
it :  but  the  question  is.  Whether  it  be  a  condition  precedent?  and  that 
depends  not  on  any  formal  arrangement  of  the  words,  but  on  the 
reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole 
contract :  whether  of  two  things  reciprocally  stipulated  to  be  done,  the 
performance  of  the  one  does  in  sense  and  reason  depend  upon  the  per- 
formance of  the  other.  The  rule  was  well  laid  down  by  Lord  Mansfield 
in  Boone  v.  Eyre,  that  where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but  where  the  covenants  go  only  to  a  part, 
there  a  remedj'  lies  on  the  covenant  to  recover  damages  for  the  breach 
of  it ;  but  it  is  not  a  condition  precedent.  That  was  a  case  where  the 
plaintiff  had  conveyed  to  the  defendant  a  plantation  in  the  West 
Indies,  with  the  negroes  on  it,  and  had  covenanted  that  he  had  a  good 
title,  and  was  lawfully  possessed  of  the  negroes  ;  and  the  defendant 
covenanted  that,  the  plaintiff'  well  and  trulj^  performing  aU  and  every 
thing  in  the  deed  contained  on  his  part  to  be  performed,  he,  the  defend- 
ant, would  pay  a  certain  annuitj'.  And,  to  an  action  of  covenant  for 
non-payment  of  the  annuitj',  the  defendant  pleaded  that  the  plaintiff 
was  not,  at  the  time,  legall}'  possessed  of  the  negroes,  and  so  had  not  a 
good  title  to  convey.  But,  on  demurrer.  Lord  Mansfield  said  that  if 
such  plea  were  to  be  allowed,  if  any  one  negro  were  not  the  propeity  of 
the  plaintiff,  it  would  bar  the  action.  He  must,  therefore,  have  consid- 
ered that  such  a  covenant  was,  in  its  nature,  apportionable  according 
to  the  damage  sustained  by  the  breach  of  it,  and  did  not  make  a  condi- 
tion precedent  to  tlie  payment  of  the  annuity.  Now  apply  that  to  the 
present  case.  Here  is  a  ship  of  about  four  hundred  tons,  which  is 
fi'eighted  to  go  to  St.  Peteisburgh,  and  to  bring  home  a  complete  cargo 
of  hemp  and  iron,  and  to  deliver  the  same  on  being  paid  freight  at  so 
much  per  ton  on  each  commodity.  If  the  owner  be  not  entitled  to 
recover  freight  for  any  proportion  of  goods  he  may  bring  home  shoi't 
of  a  complete  cargo,  and  it  should  appear  by  any  subsequent  admeas- 
urement of  the  vessel,  even  after  the  delivery  of  the  cargo,  that  there 
was  wanting  some  small  fraction  of  a  complete  cargo ;  if  the  ship  had 
been  supposed  to  measure  fom"  hundred  tons,  and  a  cargo  adapted  to 

1  Constable  u.  Cloberie,  Palm.  397;  Hall  u.  Cazenove,4  East,  477,  483;  and  Borne- 
mann  v.  Tooke,  1  Campbell's  N.  P.  Cae.  377. 
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that  proportion  had  been  loaded,  and  it  turned  out  that  she  measured 
ten  or  twenty  tons  more ;  the  owner  would  altogether  be  defeated  of 
his  remedy  for  the  whole  freight.  But  would  not  such  a  construction 
be  contrary  to  common  sense  and  the  true  nature  of  such  a  contract? 
and  can  any  such  meaning  be  fairly  inferred  from  the  terms  of  it  ?  But 
it  is  said  that  a  different  construction  will  bear  hard  upon  the  merchant 
who  has  stipulated  for  the  dehvery  of  a  complete  cargo.  It  does  not 
foUow,  however,  from  thence,  that  if  there  has  been  an  imperfect 
delivery,  he  wiU  be  ousted  of  his  remedy  :  for  clearly  an  action  on  the 
case  lies  against  the  captain,  who  has  made  an  imperfect,  when  he 
could  have  made  a  perfect,  delivery.  But  I  should  require  the  strongest 
authority  to  be  adduced  before  I  held  that  this  was  a  condition  prece- 
dent, when  the  consequences  of  such  a  construction  would  be  such  as  I 
have  before  stated.  There  is  no  case,  however,  where  the  dehvery  of 
less  than  a  complete  cargo  has  been  held  not  to  be  apportionable. 
Where,  as  in  Smith  v.  Wilson,  the  freight  is  made  payable  upon  an 
indivisible  condition,  such  as  in  that  case  the  arrival  of  the  ship  with 
her  cargo  at  her  destined  port  of  discharge,  such  arrival,  &c.,  must  be 
a  condition  precedent,  because  it  is  incapable  of  being  apportioned ; 
but  here  the  delivery  of  the  cargo  is  in  its  nature  divisible,  and  there- 
fore I  think  it  is  not  a  condition  precedent,  but  the  plaintiff  is  entitled 
to  recover  freight  in  proportion  to  the  extent  of  such  deliver}',  leaving 
the  defendant  to  his  remedy  in  damages  for  the  short  delivery.  And 
all  the  cases  of  conditions  precedent  have  been  where  the  thing  to  be 
done  was  a  strict  indivisible  condition.  The  same  may  be  said  of  the 
case  of  the  five  ships  mentioned  from  Malynes,  which  were  freighted 
out  to  Leghorn  and  Civita  Vecchia,  there  to  remain  a  certain  time  and 
take  in  their  lading  and  return  home ;  and  some  of  them  came  away 
without  any  lading,  before  the  precise  time  stipulated  for  their  abiding 
there  to  be  laden  had  expired.  In  this  case,  however,  the  condition  is 
divisible,  and  the  real  justice  of  the  case  will  be  attained  by  the  plain- 
tiff's recovering  his  freight  in  the  proportion  per  ton  of  the  goods 
delivered ;  and  the  remedj''  of  the  defendant  will  stiU  be  entire  to 
punish  the  master  for  his  imperfect  and  wrongful  delivery. 

Grose,  J.  It  is  not  a  condition  precedent  to  the  claim  of  freight 
that  a  complete  cargo  should  be  deUvered.  The  agreement,  however, 
does  contain  a  condition  precedent  in  one  part ;  for  the  paj'ment  of  the 
freight  is  made  a  condition  precedent  to  the  delivery  of  the  cargo ; 
the  master  being  to  "  deliver  the  same  on  being  paid  freight."  This 
is  strong  to  show  that  the  parties  knew  how  to  make  a  condition 
precedent  where  it  was  so  intended  :  but  they  have  not  done  so  in  the 
instance  now  in  question.  And  to  construe  the  delivery  of  a  complete 
cargo  to  be  a  condition  precedent  to  the  right  to  recover  any  freight 
would  be  manifestly  unjust ;  because,  if  default  were  made  in  ever  so 
small  a-  proportion  of  that  which  would  be  a  complete  cargo,  the 
master  would  not  be  entitled  to  any  freight  for  however  large  a  pro- 
portion of  goods  he  may  have  delivered.     The  reasonable  construction 
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therefore  is,  that  the  plaintiff  should  receive  freight  according  to  the 
quantity  per  ton  which  he  has  delivered.  But  it  is  said  that  the  inten- 
tion of  the  parties  was  that  the  defendant  should  receive  a  complete 
cargo,  as  much  as  could  be  stowed  in  the  ship ;  and  that  this  was  a 
material  stipulation  to  be  performed  for  his  benefit.  I  will  not  say- 
now  that  it  was  not  so  ;  but  taliing  it  to  be  so,  the  defendant  has  his 
remedy  for  the  breach  of  it.  If  either  of  the  parties  break  his  part  of 
what  he  has  engaged  to  do,  he  wiU  be  answerable  to  the  other.  In 
this  waj-  perfect  justice  will  be  done  to  both  ;  but  not  so  if  the  delivery 
of  a  complete  cargo  were  made  a  condition  precedent  to  the  payment 
of  an}'  freight ;  and  therefore  I  do  not  think  that  it  was  the  intention  of 
the  parties  to  make  it  so.  The  cases  where  acts  stipulated  to  be  done 
b}'  one  part}'  have  been  held  to  be  conditions  precedent  to  the  claim  of 
the  other  have  been  where  it  appeared  upon  the  face  of  the  contract  to 
have  been  the  intention  of  the  parties  that  the  one  thing  should  not  be 
done  by  one  party  till  something  else  had  been  done  by  the  other. 
But  no  such  intention  appears  here. 

Le  Blanc,  J.  The  question  depends  on  the  construction  to  be  put 
upon  this  instrument ;  whether  we  can  see  from  the  whole  of  it  that  it 
was  the  intention  of  the  parties  that  the  delivery  of  a  complete  cargo 
should  be  a  condition  precedent  to  the  recovery  of  anj'  freight  at  aU. 
This  rule  was  laid  clown  in  one  of  the  early  eases,  Kingston  v.  Preston, 
which  has  been  since  followed  in  others.  Now  the  delivery  of  the 
cargo  was  in  its  nature  divisible ;  for  it  consisted  of  hemp  and  iron,  the 
freigtit  of  which  was  to  be  paid  for  by  the  ton,  according  to  a  different 
rate  of  paj-ment  for  the  one  and  for  the  other  :  and  therefore  we  cannot 
collect  tlie  intention  of  the  parties  to  have  been  to  make  the  delivery 
of  a  complete  cargo  a  condition  precedent  to  the  pa3'ment  of  freight 
for  any  part  which  was  delivered.  The  rule  was  laid  down  in  Boone 
V.  Eyre,  and  approved  bj'  this  Court  in  Campbell  v.  Jones,  and  by  the 
Court  of  Common  Pleas  in  The  Duke  of  St.  Albans  v.  Shore,  that 
where  a  covenant  goes  to  the  whole  of  the  consideration  on  both  sides, 
there  it  is  a  condition  precedent ;  but  where  it  does  not  go  to  the 
whole,  but  only  to  a  part,  there  each  partj-  must  resort  to  his  separate 
remedy  for  the  breach  of  the  contract  bj'  the  other.  Here  it  is  clear 
that  the  delivery  of  a  complete  cargo  does  not  go  to  the  whole  consid- 
eration of  the  freight ;  because  the  failure  of  bringing  home  one  ton  less 
than  the  full  quantitj'  of  four  hundred  tons  would  prevent  the  plaintiff 
from  recovering  for  the  three  hundred  and  ninetj'-nine  tons  nhich  he 
might  have  brought  over.  The  loss  on  his  part  bj-  such  a  construction 
would  bear  no  sort  of  proportion  to  the  injury  suffered  by  the  defend- 
ant. The  fair  construction  therefore  is,  that  the  plaintiff  should 
recover  freight  for  what  he  has  performed :  and  that  the  defendant 
should  have  a  remedy  against  him  for  that  which  he  has  not  performed, 
and  which  he  ought  to  have  clone. 

Bayley,  J.  There  would  be  great  injustice  done  by  holding  this  to  be 
a  condition  precedent ;  and  none  by  a  different  construction  ;  because 
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if  the  defendant  has  sustained  any  injury  by  the  non-deliverj'  of  a  com- 
plete cargo,  he  will  recover  a  compensation  in  damages  commensurate 
to  such  injury.  It  is  necessarj^  to  look  to  the  instrument  to  see 
■whether  this  be  a  condition  precedent ;  to  see  what  the  intention  of 
the  parties  was  in  this  respect.  It  begins  by  stating  that  "it  is  this 
day  mutually  agreed,"  &c.  That  would  have  some  little  influence  to 
show  that  each  of  the  parties  had  mutual  stipulations  to  make.  Not 
that  those  words  would  control  the  meaning  of  the  subsequent  words, 
if  it  clearly  appeared  that  a  condition  precedent  was  intended  by  them. 
Then  the  captain  engages  that  the  ship  shall  be  "  tight,  &c.,  and  every 
way  fitted  for  the  voyage,  and  shaU  with  all  convenient  speed  sail  and 
proceed  to  St.  Petersburgh."  Now  if  those  were  to  be  deemed  con- 
ditions precedent,  then  if  there  were  any  defect  in  the  fitting  out,  or  an 
hour's  delaj'  in  the  sailing,  the  remedy  for  the  freight  would  be 
defeated.  Could  that  have  been  intended  by  the  parties  ?  Then  the 
ship  is  to  return  with  a  complete  cargo ;  and  if  that  were  a  condition 
precedent,  then  if  there  were  a  deficiency  of  one  ton  only  in  the  cargo, 
though  all  the  rest  were  delivered,  the  defendant  would  have  all  the 
benefit  of  such  delivery  without  being  obliged  to  pay  any  thing  for  it. 
Is  that  reasonable?  and  can  we  collect  anj'  such  intention  from  the 
instrument?  In  Cook  v.  Jennings  the  freight  was  to  be  paid  for  deals 
delivered  at  Liverpool :  none  were  delivered  at  Liverpool ;  and  there- 
fore no  freight  could  be  due.  In  Bright  v.  Cowper  an  entire  sum  was 
to  be  paid ;  and  therefore  unless  the  plaintiff  was  entitled  to  recover 
the  whole,  he  could  not  recover  any  part.  Unless  therefore  there  was 
a  performance  of  the  whole  for  which  that  entire  sum  was  to  be  paid, 
which  there  was  not,  he  could  recover  nothing.  But  there  is  nothing 
here  to  show  that  it  was  the  intention  of  the  parties  that  the  delivery 
of  a  complete  cargo  should  be  a  condition  precedent  to  the  recovery  of 
any  freight  actually  earned.  Great  injustice  would  ensue  from  holding 
it  to  be  so  ;  and  no  injustice  to  either  party  from  holding  it  not  to  be 
so.  Postea  to  the  plaintiff?- 


HAVELOCK  V.  GEDDES  aot)  Others. 
In  the  King's  Bench,  Febkuart  9,  1809. 

[Reported  in  10  East,  555.] 

This  was  covenant  upon  a  charter-party  of  aflTreightment,  dated  the 
5th  of  September,  1806,  whereby  the  plaintiff,  owner  of  the  ship  Lord 
Duncan,  of  933  tons  burthen,  of  which  A.  Heartley  was  master,  let  her 
to  freight  to  the  defendants  for  twelve  calendar  months  certain  from 
the  24th  of  September,  1806,  and  from  thence  for  such  longer  period, 

1  See  Atkinson  v.  Eitchie,  10  East,  530.  —  Ed. 
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if  any,  as  the  defendants  should  think  fit  to  keep  and  retain  the  same, 
upon  the  conditions  and  covenants  thereinafter  contained.  And  the 
plaintiff  covenanted  that  the  ship  should  be  navigated  and  furnished 
with  fifty  persons,  and  such  further  number,  not  exceeding  one  hun- 
dred, as  should  be  required  by  the  defendants ;  the  owner  being  reim- 
bursed by  the  freighters  for  such  additional  number,  according  to  the 
average  rate  of  wages  and  provisions  expended  on  the  whole.  Thai 
the  ship,  during  the  time  she  should  be  navigated  and  employed  undei 
the  charter-partj',  should  be  under  the  entire  control  of  the  defendants, 
&o  far  as  related  to  all  orders  for  sailing,  destination,  and  delay.  And 
the  defendants  covenanted  to  pay  to  the  owner,  for  the  hire  and  service 
of  the  ship  for  the  said  term  of  twelve  calendar  months,  and  such 
longer  period  as  they  should  keep  the  same,  the  freight  and  rate  fol- 
lowing, viz.,  24s.  per  calendar  month  per  ton,  being  1,119/.  lis.  per 
month,  commencing  from  the  24th  of  September,  1806,  and  ending 
when  the  ship  should  be  returned  to  the  river  Thames,  and  there  by 
the  freighters  declared  to  be  discharged ;  it  being  understood  that  the 
freighter  should  not  be  at  liberty  to  discharge  the  ship  abroad,  although 
she  might  be  abroad  at  the  expiration  of  the  said  twelve  calendar 
months,  or  at  any  other  place  but  within  the  port  of  London.  And 
that  the  freight  should  be  paid  in  the  proportions  and  at  the  periods 
following,  viz.,  two  months'  freight  at  the  execution  of  the  charter- 
partj',  either  in  cash  or  bj'  accepted  bills  of  the  freighters  at  three 
months  from  the  said  24th  of  September ;  two  months  more  at  the  end 
of  six  calendar  months  from  the  said  24th  of  September ;  two  months 
more  at  the  end  of  ten  calendar  months  ;  two  months  more  at  the 
end  of  fourteen  calendar  months,  should  the  ship  be  so  long  emploj^ed ; 
and  in  like  manner  two  months  more  at  the  end  of  every  succeeding 
two  calendar  months,  until  the  ship  should  be  discharged ;  and  imme- 
diately upon  such  discharge,  the  balance  to  be  paid  by  the  freighters  in 
cash  or  their  acceptances  at  three  mouths.  That  the  freighters  should 
pay  all  port  charges,  tonnage  duties,  dock  dues,  and  aU  other  duties 
and  dues,  except  lights  and  pilotage,  which  were  to  be  paid  by  the 
owner.  That  they  would  reimburse  to  the  owner  the  charges  for  ad- 
ditional men  beyond  fifty  as  before  mentioned ;  two  calendar  months' 
allowance  for  such  additional  men  to  be  added  to  the  first  payment  of 
freight ;  but  the  residue  of  such  allowance  not  to  be  paid  until  the 
ship's  discharge  or  return  from  her  first  intended  voyage ;  and  in  like 
manner  for  anj'  other  foreign  voj'age  or  vo3\iges.  Bj'  virtue  of  which 
charter-party  the  defendants  on  the  said  24th  of  September  took  the 
ship  into  their  service  and  kept  and  retained  the  same  therein  until  she 
was  afterwards,  and  whilst  she  was  so  in  their  service,  and  after  the 
expiration  of  ten,  but  before  the  expiration  of  twelve  months  from 
the  same  24th  of  September,  viz.,  on  the  22d  of  August,  1807,  at  St. 
Domingo,  without  any  default  of  the  owner,  master,  or  mariners,  con- 
sumed by  fire  and  wholly  lost,  and  was  thereby  prevented  from  return- 
ing to  London.     And  then  the  plaintiff,  after  averring  that  the  ship, 
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during  all  the  time  she  was  so  kept  and  detained  in  the  service  of  the 
defendants,  was  navigated  and  furnished  with  fiftj'  persons,  and  such 
further  number,  not  exceeding  one  hundred,  as  was  required  by  the  de- 
fendants ;  and  was  during  all  that  time  under  the  entire  control  of  the 
defendants  as  to  all  orders  for  sailing,  destination,  and  delay ;  assigned 
three  breaches :  1 .  That  though  the  defendants  paid  the  plaintiff  the 
two  months'  freight  payable  at  the  execution  of  the  charter-party,  and 
also  the  two  months'  freight  at  the  end  of  the  first  six  calendar  months  ;  yet 
they  did  not  pay  the  two  months'  freight  at  the  end  of  the  said  ten  calendar 
months.  2.  That  the  defendants  have  not  paid  to  the  plaintiff  any  sub- 
sequent freight.  3.  That  although  on  the  24:th  of  October,  1806,  the 
defendants  required  the  plaintiff  to  put  on  board,  and  he  did  put  on 
board,  twenty  additional  men  beyond  the  fifty,  who  all  sailed  in  the 
ship  on  a  foreign  voyage  to  St.  Domingo,  and  continued  on  board  from 
thence  until  the  loss  of  the  ship ;  and  although  according  to  the  aver- 
age rate  of  wages  and  provisions  expended  on  the  whole,  the  defend- 
ants became  liable  to  pay  to  the  plaintiff  81.  per  month  for  every  such 
additional  man ;  yet  the  defendants  had  not  reimbursed  the  plaintiff  for 
any  of  them. 

The  defendants  craved  oj^er  of  the  charter-party,  by  which  it  appeared 
further  that  the  plaintiff  covenanted  that  the  ship,  at  his  expense, 
should  be  forthwith  made  tight  and  strong,  and  well  and  sufficiently 
equipped,  manned,  and  fitted,  &c.,  for  a  voyage  or  voyages  of  twelve 
calendar  months  to  foreign  parts,  and  should,  during  the  continuance 
of  the  charter-party,  be  kept  tight  and  strong,  and  well  and  sufficiently 
equipped,  &c.,  and  victualled ;  concluding  with  a  mutual  general  cov- 
enant for  performance,  and  particularly  the  plaintiff  binding  to  the  de- 
fendants the  said  ship,  freight,  tackle,  &c.  (the  perils  and  dangers  of  the 
seas,  rivers,  &c.,  all  inevitable  accidents  whatever,  and  capture  by  ene- 
mies, and  the  detention  and  restraint  of  rulers,  &c.,  being  excepted)  ; 
and  the  defendants  binding  to  the  plaintiff  the  goods  put  on  board  the 
ship.  The  defendants  then  pleaded,  1.  Non  est  factum.  2.  That  the 
ship  was  not  at  the  expense  of  the  plaintiff  forthwith,  or  within  a  rea- 
sonable time  after  the  charter-partj',  made  tight  and  strong,  and  well 
and  sufficiently  equipped,  &c.,  for  a  voyage  or  voj'ages  of  twelve  cal- 
endar months  to  foreign  parts,  whereby  she  was  delayed  and  hindered 
from  proceeding  on  a  vojage  from  London  to  St.  Domingo,  and  was 
detained  on  her  said  voyage  at  Portsmouth  for  an  unreasonable  length 
of  time,  viz.,  for  four  months,  during  all  which  time  the  defendants  lost 
the  use  and  benefit  of  the  ship,  and  were  put  to  great  expense  in  re- 
pairing her  and  making  her  tight  and  strong,  and  fitting  her  for  such 
voj'age  ;  and  also  that  thereby  certain  goods  of  the  defendants  on 
board  the  ship  were  wetted  and  damaged ;  wherefore  they  pray  judg- 
ment of  the  plaintiff's  action.  3.  The  defendants  pleaded  as  to  the 
first  breach,  that  during  the  twelve  calendar  months  therein  men- 
tioned, viz.,  on  the  1st  of  November,  1806,  certain  goods  of  the  de- 
fendants were  shipped  on  board  the  vessel  to  be  carried  from  London 
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to  St.  Domingo  ;  and  that  at  the  time  of  shipping  them  the  vessel  was 
not  tight  and  strong,  and  well  and  sufficiently  equipped.  &c. ,  but  was 
decayed,  leaky,  defectively  provided,  and  in  an  unseaworthy  state  for 
performing  the  said  voj^age  ;  in  consequence  whereof  it  became  neces 
sary  to  unload  and  repair  her,  and  she  was  afterwards  unloaded  and 
repaired  before  she  could  proceed  on  and  perform  her  said  voyage ; 
and  by  means  of  the  premises  the  ship  was  unemploj^ed  by  and  wholly 
unserviceable  to  the  defendants  for  a  great  part  of  the  six  calendar 
months  from  the  24th  of  September,  1806,  viz.,  for  four  calendar  months, 
part  thereof.  And  then  the  defendants  averred  that  they  paid  to  the 
plaintiff  for  the  hire  and  service  of  the  ship  for  the  residue  of  the  said 
six  calendar  months  the  freight  in  the  charter-partj''  mentioned.  The 
fourth  plea  was  the  same  in  substance  as  the  last,  omitting  only  to  state 
that  the  defendants  paid  for  all  the  time  the  ship  was  not  wholly-  unser- 
viceable to  them  or  unemploj'ed  ;  and  it  averred  that  the  ship  was  not 
in  the  actual  service  and  emploj'  of  the  defendants,  or  retained  in  such 
service  under  the  charter-party,  for  ten  calendar  months  in  the  whole 
from  the  24th  of  September,  1806,  until  she  was  consumed  by  Are  as 
in  the  declaration  mentioned,  and  which  fire  happened  without  any  de- 
fault in  the  defendants.  7.  The  defendants  pleaded  (to  the  second 
breach)  that  the  ship  after  the  charter-part}-  made  was  not  employed 
by  them  or  in  their  service  until  the  end  of  fourteen  calendar  months 
from  the  said  24th  of  September,  1806  ;  but  while  she  continued  in 
their  service  and  emploj^,  and  before  the  end  of  fourteen  calendar 
months,  &c.,  viz.,  on  the  22d  of  August,  1807,  in  parts  beyond  the  seas, 
near  St.  Domingo,  the  ship,  without  any  default  of  the  defendants,  was 
consumed  by  fire  and  whoUy  lost.  8.  (As  to  the  last  breach.)  That  the 
defendants  did  reimburse  to  the  plaintiff  two  calendar  months'  allow- 
ance for  the  additional  men  beyond  fifty  put  on  board,  &c.  ;  and  fur- 
ther, that  after  making  the  charter-party  the  ship  sailed  on  a  voyage 
from  London  towards  St.  Domingo,  being  her  first  intended  voyage 
outwards  under  the  charter-party,  with  a  cargo  of  goods  of  the  defend- 
ants' on  board;  and  that  afterwards,  on  the  22d  of  August,  1807,  in 
parts  bej'ond  the  seas  near  St.  Domingo,  the  ship  was,  without  default 
of  the  defendants,  burnt  and  wholly  lost,  and  never  did  return  from  St. 
Domingo  aforesaid. 

The  plaintiff  in  his  replication  demurred  to  the  2d,  3d,  and  4th  pleas, 
and  assigned  for  special  causes  of  demurrer,  that  the  defendants  in  each 
of  those  pleas  had  attempted  to  put  iu  issue  immaterial  facts,  and  had 
insisted  on  divers  covenants  of  the  plaintiff  as  conditions  pi'ecedent  to 
the  performance  of  their  own  covenant ;  whereas  they  were  separate 
and  independent  covenants  ;  and  the  breaches  of  covenants  alleged 
against  the  plaintiff  in  these  pleas  were  no  answer  to  or  justification 
of  the  breaches  of  covenant  of  which  the  plaintiff  complains.  To  the 
7th  plea  the  plaintiff  replied,  that  the  defendants,  after  making  the 
charter-party,  viz.,  on  the  18th  of  November,  1806,  despatched  the  ship 
with  a  cargo  on  a  voyage  to  the  island  of  St.  Domingo,  and  that  the 
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ship  afterwards,  and  after  the  expiration  of  seven  calendar  months 
from  the  said  24th  of  September,  1806,  and  before  she  was  so  burnt  and 
wholly  lost,  viz.,  on  the  4th  of  May,  1807,  arrived  at  St.  Domingo,  and 
delivered  her  cargo,  and  completed  the  said  voyage.  As  to  so  much  of 
the  8th  plea  as  relates  to  the  two  calendar  months'  allowance  for  the 
additional  men,  the  plaintiff  took  issue  on  the  reimbursement  of  such 
allowance.  And  as  to  the  residue  of  the  plea  he  replied,  that  before 
the  ship  was  consumed  by  fire,  to  wit,  on  the  20th  of  August,  1807, 
the  ship  had  arrived  at  St.  Domingo  and  completed  the  said  intended 
voyage. 

The  defendants  joined  in  demurrer  on  the  2d,  3d,  and  4th  pleas ; 
and  demurred  generally  to  the  replications  to  the  7th  and  the  latter 
part  of  the  8th  pleas  :  on  which  there  was  also  joinder  in  demurrer. 

This  case  was  argued  on  a  former  day  in  the  Term  by  Gaselee  for  the 
plaintiff,  and  Marryat  for  the  defendants.  The  questions  made  upon 
the  demurrer  to  the  2d,  3d,  and  4th  pleas  were,  whether  the  agreement 
in  the  charter-party  that  the  ship  should  be  made  tight  and  strong,  &c., 
were  a  condition  precedent  to  the  payment  of  any  freight ;  and  whether 
the  matters  alleged  in  those  pleas  were  an  answer  to  the  action  on  the 
breach  of  covenant  for  non-payment  of  the  freight,  or  were  the  ground 
of  a  cross-action  against  the  plaintiff  for  damages.  The  next  question 
arose  upon  the  demurrer  to  the  replication  to  the  7th  plea,  whether,  the 
ship  not  having  returned  from  her  voj'age  to  St.  Domingo  back  to  the 
river  Thames,  and  been  there  discharged,  but  having  been  burnt  abroad 
before  the  end  of  fourteen  calendar  months  from  the  date  of  the  charter- 
party,  after  she  had  completed  her  outward  voyage  to  St.  Domingo 
(which  was  completed  after  the  end  of  seven  calendar  months) ,  the  owner 
were  entitled  to  anj-  part  of  the  freight  accruing  after  the  expiration  of 
six  calendar  months,  which  is  what  he  claimed  upon  the  second  breach 
of  covenant.  The  last  question  arose  upon  the  demurrer  to  the  rep- 
lication to  the  latter  part  of  the  8th  plea ;  whether,  the  ship  having 
been  so  burnt  at  St.  Domingo,  and  not  discharged  in  the  river  Thames 
or  returned  from  her  first  intended  voj'age,  the  plaintiff  were  entitled 
to  any  part  of  the  extra  allowance  claimed  by  the  last  breach  of  cov- 
enant, beyond  the  part  pa3'ment  made  in  the  first  instance.  The  sub- 
stance of  the  arguments  on  these  points  was  afterwards  fully  stated  by 
the  Court  in  giving  judgment.     And  after  time  taken  to  consider. 

Lord  Ellenboeough,  C.  J.,  now  delivered  judgment  (after  stating 
the  declaration  as  before  set  forth.) 

The  defendant  craved  oyer  of  the  charter-party,  by  which  it  ap- 
peared that  the  plaintiff  covenanted  that  the  ship,  at  his  expense, 
should  forthwith  be  made  tight,  staunch,  and  strong,  and  well  and 
sufficiently  equipped,  manned,  &c,,  for  a  voyage  or  voyages  of  twelve 
calendar  months,  and  should  during  the  continuance  of  the  charter- 
partj'^  be  kept  tight,  staunch,  &c.,  and  well  and  suflSciently  equipped, 
manned,  &c. ;  and  it  is  upon  this  covenant  that  the  defendants  have 
grounded  several  of  their  pleas.     The  first  plea  upon  which  any  ques- 
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tion  arises  states  that  the  ship  was  not  forthwith  after  making  the 
charter-party  made  tight,  staunch,  &c.,  and  well  and  sufHciently  equip- 
ped for  a  voj^age  or  voyages  of  twelve  calendar  months  ;  per  quod  she 
was  hindered  from  proceeding  on  a  certain  voyage  from  London  to  St. 
Domingo,  and  detained  an  unreasonable  length  of  time  ;  during  all 
which  time  the  defendants  were  deprived  of  the  use  of  the  ship,  and 
were  put  to  great  expense  in  making  her  tight,  staunch,  &c.,  and 
fitting  her  for  her  voyage,  and  divers  goods  of  the  defendants  which 
were  put  on  board  her  were  wetted  and  damaged.  To  this  plea,  which 
is  pleaded  to  the  whole  of  the  demand,  the  plaintiff  has  demurred, 
and  the  question  upon  it  is,  Whether  the  defendants  are  entitled  to 
insist  that  the  forthwith  making  the  ship  tight,  staunch,  &c.,  was  a 
condition  precedent?  The  defendants  did  not  repudiate  the  ship  be- 
cause she  was  not  immediately  made  tight,  staunch,  &c.,  but  took  her 
into  their  sers'ice  and  employed  her ;  and  after  having  navigated  her 
for  several  months,  they  say  that,  because  this  was  a  condition  prece- 
dent, and  was  not  performed,  they  are  not  liable  to  paj'  any  thing. 
Thej'  do  not  pretend  that  the  non-performance  has  damniiied  them  to 
the  extent  of  the  pa3-ment  they  wish  to  evade ;  and  to  be  sure,  if  this 
were  a  condition  precedent,  the  neglect  of  putting  in  a  single  nail  for 
a  single  moment  after  the  ship  ought  to  have  been  made  tight,  staunch, 
&c.,  would  be  a  breach  of  the  condition,  and  a  defence  to  the  whole  of 
the  plaintiff's  demand.  We  are  clear,  however,  that  the  defendants, 
who  took  the  ship  into  their  service  and  employed  her  in  an  unrepaired 
state,  have  no  right  to  insist  that  the  forthwith  making  her  tight,  &c. 
was  a  condition  precedent.  Whether  a  particular  covenant  is  to  con- 
stitute a  condition  precedent  depends  upon  the  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  instrument  in  which  the  covenant  is 
contained,  as  is  laid  down  in  Porter  v.  Shephard,  6  Term  Rep.  668, 
and  in  Glazebrook  v.  Woodrow,  8  Term  Rep.  370,  371.  And  it  would 
be  an  outrage  to  common  sense  to  say  that  it  could  have  been  the  in- 
tention of  these  parties,  that  if  the  defendants  took  to  this  ship  as  a 
ship  in  their  emploj'  under  the  charter-partj^,  they  should  be  at  liberty 
afterwards  to  insist  that  the  making  her  complete  in  every  particular, 
and  that  forthwith  without  any  delay,  was  a  strict  condition  precedent 
on  the  part  of  the  plaintiff.  The  cases  cited  are  also  decisive  upon 
the  point.  Constable  v.  Cloberie,  Palm.  397,  shows  that  a  covenant  to 
sail  with  the  first  wind  is  not  a  condition  precedent.  Bornmann  v. 
Tooke,  1  Campb.  377,  proceeds  upon  the  same  principle.  Boone  v.  Ejtc, 
1  H.  Blac.  273,  in  the  notes,  lays  down  a  very  sensible  general  rule, 
that  where  mutual  covenants  go  to  the  whole  consideration  on  both 
sides,  thejf  are  mutual  conditions,  the  one  precedent  to  the  other  ;  but 
where  they  go  only  to  a  part,  and  a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  the  covenant,  and  shall  not  plead 
it  as  a  condition  precedent.  Had  the  plaintiff's  neglect  here  precluded 
the  defendants  from  making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  consideration,  and  might  have  been  insisted  upon  as  an 
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entire  bar ;  because  the  consideration  for  the  defendant's  covenant  to 
pay  the  freight  would  then  have  failed  in  toto  ;  but  as  the  defendants 
have  had  some  use  of  the  vessel,  notwithstanding  the  plaintiff's  neglect, 
the  plaintiff's  covenant  is  to  be  considered  as  going  to  a  part  only  ;  the 
consideration  has  not  wholly  failed,  and  the  covenant  cannot  be  looked 
upon  as  having  raised  a  condition  precedent,  but  merely  gives  the  de- 
fendants a  right,  under  a  counter  action,  to  such  damages  as  they  can 
prove  they  have  sustained  from  this  neglect.  For  these  reasons  we  are 
of  opinion  that  this  plea  cannot  be  supported,  and  that  the  demurrer  to 
it  must  be  allowed. 

The  next  plea  submitted  to  the  consideration  of  the  Court  is  pleaded 
to  the  first  breach  only.  It  states  that  during  the  twelve  months  men- 
tioned in  the  charter-party  divers  goods  were  shipped  on  board  the 
vessel,  to  be  carried  from  London  to  St.  Domingo  ;  that  at  the  time  of 
shipping  them  the  vessel  was  not  tight,  staunch,  &c.,  and  sufficiently 
equipped,  &c.,  but  on  the  contrary  was  decayed,  leaky,  ill  fitted,  and  in 
an  unseaworthy  state  ;  that  in  consequence  thereof  it  became  necessary 
to  unload  and  repair  the  ship  ;  that  by  means  of  the  premises  the  ship 
became  unemploj'ed  by  and  unserviceable  to  the  defendants  for  a  great 
part  of  six  calendar  months  ;  and  that  the  defendants  have  paid  for  the 
hire  and  service  of  the  ship  for  the  residue  of  the  said  six  calendar 
months.  There  is  another  plea  similar  to  this,  except  that  it  does  not 
state  that  the  defendants  paid  for  all  the  time  the  ship  was  not  un- 
serviceable to  them,  or  unemployed ;  and  it  avers  that  the  ship  was 
not  in  their  service  or  employ  for  ten  calendar  months  in  the  whole. 
To  these  pleas  the  plaintiff  has  also  demurred,  and  the  question  upon 
them  is,  whether  the  defendants  have  shown  such  a  neglect  in  the  plain- 
tifi"  as  will  excuse  them  from  the  paj^ment  of  the  freight  which  the  first 
breach  claims.  These  pleas  are  founded,  not  upon  the  stipulation  forth- 
with to  make  the  vessel  tight,  staunch,  &c.,  but  upon  the  stipulation  to 
keep  it  so  ;  and  it  is  not  alleged  that  there  was  an3'  defect  at  the  com- 
mencement of  the  twelve  months  for  which  the  vessel  was  hired ;  but 
that  at  the  time  of  shipping  the  goods  during  the  twelve  months  she  was 
not  tight,  &c.  It  is  therefore  perfectly  consistent  with  the  allegations 
in  these  pleas,  that  the  ship  had  been  put  into  a  perfect  state,  and 
thoroughly  equipped,  immediately  after  the  execution  of  the  charter- 
party  ;  that  she  was  so  when  the  defendants  took  her  into  their  service  ; 
but  that  she  became  otherwise  (which  might  be  from  one  of  the  acci- 
dents to  which  all  vessels  are  subject) ,  whilst  in  the  defendants'  employ. 
It  is  indeed  consistent  with  these  pleas,  that  the  vessel  might  have  per- 
formed a  voyage  for  the  defendants  before  this  defect  occurred  ;  and  as 
it  is  a  general  rule  that  pleas  are  to  be  taken  most  strongly  against  the 
party  pleading  them,  inasmuch  as  it  is  probable  he  would  state  his 
case  as  favorably  for  himself  as  the  facts  would  permit,  we  should  be 
warranted  in  assuming  this  to  be  the  case.  The  pleas  do  not  state  that 
there  was  any  delay  in  making  the  repairs,  or  that  it  was  through  any 
default  in  the  plaintiff  that  the  defect  had  occurred.      The  question 
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then  is,  whether,  because  the  plaintiff  has  undertaken  to  keep  the  vessel 
tight,  &c.,  the  defendants  have  a  right  to  deduct  any  thing  out  of  the 
freight  they  are  to  paj',  in  respect  of  the  time  which  maj-  be  taken  up 
in  making  good  such  defects  as  may  occur  during  the  period  for  which 
the  vessel  is  hired  ?  And  we  are  of  opinion  they  are  not.  From  the 
accidents  to  which  ships  are  liable,  it  was  in  the  ordinar}'  course  of 
things  to  expect  that  this  ship  might  want  repairs  in  the  course  of 
her  voyage  ;  and  when  the  defendants  were  making  their  bargain,  they 
should  have  stipulated  to  deduct  for  the  time  which  might  be  ex- 
hausted in  making  those  repairs,  if  they  meant  to  make  that  deduction. 
Without  such  a  stipulation,  we  think  the  true  construction  of  the  charter- 
part}'  is,  that  whilst  those  repairs  are  going  on,  the  ship  is  to  be  con- 
sidered as  in  the  defendants'  service,  and  the  defendants  liable  to 
continue  their  payments.  As  these  pleas,  therefore,  do  not  show  that 
it  was  owing  to  any  default  in  the  plaintiff  that  the  defect  in  the  ship 
occurred,  or  that  there  was  any  delay  in  repairing  it,  we  are  of  opinion 
that  no  deduction  is  to  be  made  from  the  freight  on  that  account ;  that 
these  pleas  therefore  are  bad,  and  that  the  demurrer  to  them  must  be 
allowed. 

The  next  plea  upon  which  a  question  arises,  is  pleaded  to  the 
second  breach  (which  claims  freight  bej^ond  the  expiration  of  six 
calendar  months),  and  this  plea  is,  that  the  vessel  was  not  in  the 
service  or  emploj'  of  the  defendants  until  the  end  of  fourteen  calendar 
months,  but  within  that  time  was,  without  anj'  default  of  the  defend- 
ants, consumed  bj'  fire.  To  this  the  plaintiff  has  replied,  that  the  vessel 
sailed  for  St.  Domingo,  dehvered  a  cargo  there  after  the  end  of  seven 
calendar  months,  and  was  not  burned  till  afterwards.  To  this  repli- 
cation there  is  a  demurrer ;  and  the  defendants  contend  that  the  stip- 
ulations in  the  charter-partj-  which  fix  the  time  for  paying  the  freight, 
make  the  right  to  the  portions  of  freight  payable  at  those  times  depend 
upon  the  then  safety  of  the  ship ;  and  that  the  loss  of  the  vessel  before 
anj'  one  of  those  periods  destroj's  the  right,  except  for  such  freight  as 
was  previously  payable.  That  a  loss,  for  instance,  after  the  end  of  six 
months,  but  before  the  end  of  ten,  would  have  precluded  the  plaintiff 
from  claiming  more  in  the  whole  than  four  months'  freight.  And  that  a 
loss  after  ten  months,  and  within  fourteen,  would  have  confined  the  plain- 
tiff to  six  months'  freight.  It  is  to  be  remembered,  however,  that  the 
charter-party  stipulates  that  the  defendants  should  paj'  a  given  freight 
per  calendar  month,  and  the  times  fixed  for  its  actual  paj-ment  can 
only  be  considered  as  postponing  for  the  defendants'  convenience  the 
actual  payment  of  a  sum  then  due  to  a  future  period  ;  not  as  creating  a 
contingency  whether  it  should  ever  be  paid  at  all.  Each  month's 
freight,  therefore,  was  earned,  and  became  completely  due  at  the  end 
of  each  month ;  and  it  was  nothing  but  the  actual  paj-ment  that  was 
postponed.  We  are,  therefore,  of  opinion  that  this  plea  is  also  bad, 
and  that  the  demurrer  to  the  plaintiff's  replication  must  be  overruled. 

The  last  question  arises  upon  the  last  breach,  which  is  for  the  allow- 
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ance  of  the  extra  men :  of  that  allowance  two  months  was  to  be  added 
to  the  first  payment  for  freight,  and  the  residue  was  not  to  be  paid  till 
the  ship's  discharge  or  return  from  her  first  intended  voyage,  and  in 
like  manner  for  any  other  foreign  voyage  or  voyages.  The  defendants' 
plea  to  this  breach  is,  as  to  the  first  two  months'  allowance,  payment ; 
and  as  to  the  residue,  that  the  ship  sailed  upon  a  voyage  to  St.  Domin- 
go, and  was  burnt  and  lost  before  her  return.  The  plaintifl'  has  taken 
issue  upon  the  paj'ment ;  and  as  to  the  residue  has  replied,  that  the 
ship  arrived  at  St.  Domingo,  and  completed  that  voyage.  To  this 
there  is  a  demurrer  ;  and  the  defendants  insist  that  as  the  ship  never  was 
discharged,  and  never  returned,  nothing  beyond  the  first  two  months' 
allowance  became  payable.  But  we  are  of  opinion  that  the  destruc- 
tion and  loss  of  the  vessel  was,  within  the  true  intent  and  meaning  of 
this  charter-party,  a  discharge  of  the  vessel  from  the  further  prosecu- 
tion of  the  adventure  and  employment  in  which  she  was  engaged  ;  and 
that  upon  that  event  the  residue  of  extra  allowance  became  payable,  as 
if  the  discharge  had  taken  place  by  the  act  of  the  defendants  them- 
selves ;  and  that  the  defendants  must  be  understood  to  have  discharged 
the  vessel  when  they  could  bj'  no  possibility  any  longer  emplo}'  her. 
We  are  therefore  of  opinion  in  favor  of  the  plaintiff  upon  each  of  the 
several  points  raised  by  these  pleadings.       Judgment  for  the  plaintiff . 


DAVIDSON  V.  GWYNNE. 
In  the  King's  Bench,  May  25,  1810. 

[Reported  in  12  East,  381.] 

The  plaintiff  declared  in  debt  on  a  charter-party  of  affreightment, 
made  at  London  on  the  17th  October,  1808,  between  himself  as  master,  ' 
and  the  defendant  as  freighter,  of  the  brig  Pomona,  then  in  the  river 
Thames  ;  whereby  the  master  covenanted  with  the  freighter  that  the 
brig,  being  tight,  &c.,  and  properly  fitted,  victualled,  and  manned  for 
the  voyage  hereinafter  named,  should  be  at  the  disposal  and  direction 
of  the  freighter,  his  agents  and  assigns,  for  three  calendar  months  cer- 
tain, and  longer  if  required  for  the  voyage,  under  the  following  cove- 
nants, viz.  :  That  the  master  should  immediatelj-  load  at  London  such 
goods  as  the  freighter  thought  fit,  and,  being  despatched,  should  imme- 
diately (wind  and  weather  permitting)  proceed,  and  join  the  first  con- 
voy that  should  sail  after  she  should  be  so  loaded  from  England  for 
Spain  and  Portugal,  or  either,  and  should  therewith  proceed  to  any  port 
or  ports  in  Spain  and  Portugal,  or  either,  as  he  should  be  ordered  by 
the  said  freighter,  his  agents  or  assigns,  and  at  any  or  either  of  such 
port  or  ports  as  he  should  be  ordered  as  aforesaid  should  make  a  right 
and  true  delivery  of  the  whole  of  the  said  outward  goods,  agreeably  to 
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bills  of  lading,  which  should  have  been  signed  for  the  same ;  and,  hav- 
ing completed  such  deli^-ery,  should  load  at  any  port  or  ports  in  Spain 
and  Portugal,  or  either,  as  he  should  be  directed  by  the  freighter,  his 
agents  or  assigns,  such  goods  as  the  said  freighter,  his  agents  or  assigns, 
should  think  fit,  and  return  therewith  to  London,  and  there  make  a  right 
and  true  delivery  of  the  whole  of  the  homeward  goods  agreeably  to  the 
bills  of  lading  (the  act  of  God,  the  king's  enemies,  restraint  of  princes, 
fire,  and  tlie  dangers  of  the  seas,  &c.,  excepted).  Also,  the  master 
thereby  agreed  to  receive  on  board  the  said  brig  at  London  two  super- 
cargoes, to  be  appointed  b}-  the  freighter,  and  to  convey  them  as  cabin 
passengers  to  Spain  or  Portugal,  or  either,  and  back  to  London,  free  of 
passage-monej'.  In  consideration  whereof,  and  of  every  thing  above 
mentioned,  the  freighter  covenanted  that  he,  his  executors,  &c.,  agents 
or  assigns,  would  emploj'  the  said  brig  under  the  conditions  aforesaid, 
and  would  load  the  outward  cargo  and  discharge  the  same  in  Spain  and 
Portugal,  or  either ;  and  would  in  Spain  and  Portugal,  or  either,  load 
the  homeward  cargo  and  discharge  the  same  at  London ;  and  would 
pa)-  to  the  commander  in  fuU  for  the  freight  of  the  said  vessel  for  the 
voyage  aforesaid  at  the  rate  of  11.  10s.  per  ton  per  month  from  the  5th 
of  October,  1808,  until  the  dehvery  of  the  homeward  cargo  at  London  ; 
part  of  the  freight  to  be  paid  before  the  brig  left  London,  &c.,  and  the 
remainder  on  the  right  and  true  deliver}'  of  the  homeward  cargo  at 
London.  And  to  the  true  performance  of  all  and  every  the  foregoing 
covenants  on  the  part  and  behalf  of  the  said  parties  respectivelj*,  they 
bound  themselves,  their  heirs,  executors,  &c.,  each  to  the  other  in  the 
penal  sum  of  1000/.  And,  liy  a  memorandum  at  the  foot  of  the  charter- 
l)arty,  it  was  agreed  that,  in  case  the  freighter  or  his  assigns  should 
think  proper  to  remove  the  brig  to  any  other  port  than  that  in  which 
she  should  ha\e  first  arrived  for  the  purpose  of  discharging  her  cargo, 
then  he  should  pa}'  all  port-charges  and  pilotage  arising  therefrom. 
The  plainiiff  then  averred  that  he  was  ordered  bj'  the  freighter  to  pro- 
ceed with  the  said  brig  to  Lisbon  in  Portugal ;  and  thereupon,  the  said 
brig  being  tight,  &c.,  and  properly  fitted,  victualled,  and  manned  for 
the  said  voj'age,  the  plaintifl'  immediatelj-  received  on  board  her  at  Lon- 
don such  goods  as  the  freighter  thought  fit  to  load,  and  being  de- 
spatched, sailed  with  convoj-  (not  saj-ing  with  the  first  convoy)  from 
England  to  Lisbon,  and  there  made  a  right  and  true  delivery  of  the 
whole  of  the  outward  cargo  agreeably  to  the  bills  of  lading  that  had 
been  signed  for  the  same  ;  and  that  the  plaintifl',  having  completed  such 
deliverj-,  afterwards  took  on  board  the  said  brig  at  Lisbon  such  goods 
as  the  freighter  thought  fit,  and  returned  therewith  dii-ect  to  London, 
where  he  made  a  right  and  true  delivery  of  the  whole  of  the  homeward 
cargo,  agreeably  to  the  bills  of  lading  signed  for  the  same  :  and  then  he 
averred  that  the  freight  amounted,  at  the  rate  agreed  upon  by  the 
charter-party,  to  1,050^.,  &c. 

The  second  count  was  general,  for  so  much  money  due  for  freight,  &c. 
.A  third  was  for  the  use  and  hire  of  the  vessel ;  and  there  were  other 
1  common  counts. 
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The  defendant  pleaded  several  pleas  to  the  first  count.  1.  That 
after  making  the  charter-part}',  the  plaintiff,  as  master,  took  on  board 
the  brig  at  London  a  cargo,  loaded  by  the  defendant  as  freighter,  and 
was  therewith  despatched  and  ordered  by  the  freighter  immediately  to 
proceed  and  join  the  first  convoy  that  should  sail  from  England  for 
Portugal,  and  to  make  a  delivery  of  the  whole  of  the  said  outward 
cargo,  agreeably  to  bills  of  lading  signed  for  the  same,  at  Lisbon  ;  and 
that  after  the  brig  was  so  loaded,  the  first  convoy  sailed  from  England 
for  Portugal,  to  wit,  from  Portsmouth  to  Lisbon,  whereof  the  plaintiff 
had  notice  ;  yet,  though  neither  wind  nor  weather  prevented  the  same, 
the  plaintiff  did  not  proceed  and  join  such  first  convoy,  but  neglected 
so  to  do.^  ...  4.  That,  though  the  plaintiff  took  on  board  the  brig  at 
Lisbon  the  goods  mentioned  in  the  first  count,  and  returned  therewith 
to  London,  j-et  the  plaintiff'  did  not  then  make  a  right  and  true  delivery 
of  the  whole  of  the  homeward  cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same.  5.  That,  though  the  plaintiff  took  on  board  the 
brig  at  Lisbon  the  said  goods,  &c.,  and,  though  the  goods  were  shipped 
on  board  her  in  good  order  and  well  conditioned,  and,  though  the  plain- 
tiff thereupon  signed  bills  of  lading  in  respect  of  the  said  goods,  and 
thereby  undertook  to  deliver  them  to  the  defendant  or  his  assigns  in 
like  good  order  and  well  conditioned  at  London  (the  dangers  of  the 
seas  only  excepted),  and,  though  the  plaintiff  did  return  with  the  said 
goods  to  London,  and  delivered  the  same  there  to  the  defendant ;  j'et 
the  plaintiff  did  not  there  deliver  the  goods  to  the  defendant  in  like 
good  order  and  well  conditioned  as  the  same  were  in  when  shipped  on 
board  the  said  brig,  but  in  a  much  worse  order  and  condition,  and  in  a 
damaged  and  injured  state  occasioned  \>y  the  negUgence  of  the  plaintiff' 
and  his  servants  in  the  course  of  the  voyage,  whilst  the  goods  were  on 
board  the  brig,  and  not  by  the  dangers  of  the  seas,  &c.  :  without  this, 
that  the  plaintiff  did  make  a  right  and  true  delivery  of  the  whole  of 
the  said  homeward  goods,  agreeabl}'  to  the  bills  of  lading  which  had 
been  signed  for  the  same,  in  the  manner  and  form  as  alleged  in  the  first 
count.  And  to  the  general  counts  in  the  declaration  the  defendant 
pleaded  nil  debet. 

To  the  first  plea  the  plaintiff  demurred  generally.  On  the  fourth  plea 
issue  was  joined.  To  the  fifth  the  plaintiff  replied,  as  before,  that  he 
did  make  a  right  and  true  delivery  of  the  whole  of  the  said  homeward 
goods,  agreeably  to  the  bills  of  lading  signed  for  the  same,  in  manner 
and  form  as  alleged  in  the  first  count  of  the  declaration ;  on  which 
issue  was  joined.  And  issue  was  also  joined  on  the  nil  debet  pleaded 
to  the  common  counts. 

Taddy,  in  support  of  the  demurrer  to  the  first  plea,  contended  that 
the  saiKng  with  the  first  convoy  was  not  a  condition  precedent  to  the 
plaintiff"s  right  to  recover  freight,  as  set  up  in  defence  by  the  first  plea  ; 
the  voyage  having  been  performed,  and  the  outward  and  homeward 

1  The  second  and  third  pleas,  and  all  parts  of  the  case  relating  to  them,  are  omit- 
ted, as  irrelevant  to  the  subject  of  this  chapter.  —  Eb. 
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cargoes  delivered  to  the  freighter's  orders.  He  referred  to  the  rule  laid 
down  in  Boone  v.  Eyre,  and  recognized  in  Hall  v.  Cazenove,  that 
■where  mutual  covenants  go  only  to  a  part  of  the  consideration  on 
both  sides,  where  a  breach  may  be  paid  for  in  damages,  there  the  de- 
fendant has  a  remedy  on  the  plaintiff's  covenant,  and  shall  not  plead  it 
as  a  condition  precedent :  and  likened  this  to  Constable  v.  Cloberie, 
cited  b}-  Lawrence,  J.,  in  HaU  v.  Cazenove,  where,  the  covenant  being 
to  sail  with  the  next  wind  upon  a  certain  voj'age,  the  defendant  tra- 
versed that  the  ship  did  sail  with  the  next  wind ;  which  was  overruled 
upon  demurrer,  as  immaterial  against  a  demand  for  freight  after  the 
voj-age  performed.  And  he  also  referred  to  Havelock  v.  Geddes,  the 
last  reported  case  on  the  subject  of  a  condition  precedent  in  a  charter- 
party,  to  the  same  effect.  [Lord  Ellenbobough,  C.  J.,  then  said,  that 
the  Court  would  hear  from  the  defendant's  counsel,  whether  this  case 
were  distinguishable  from  those  cited,  where  the  question  had  been 
fuUy  considered.]   .   .   . 

Lawes,  contra  .  .  .  argued  from  the  terms  of  the  contract  and  the 
apparent  intention  of  the  parties,  that  the  sailing  with  the  first  convoy 
was  a  condition  precedent,  and  not  an  independent  covenant ;  it  might 
be  an  object  of  the  first  consequence  to  the  success  of  the  adventure ; 
and  the  freight  was  to  be  regulated  by  time,  and  therefore  it  was  mate- 
rial that  the  voyage  should  be  performed  as  speedily  as  required  bj-  the 
contract.  [Lord  Ellenborough,  C.  J.  That  onlj*  goes  to  the  ques- 
tion of  damages  ;  but  is  there  any  thing  in  that  which  goes  to  the  whole 
consideration.]  The  freight  is  covenanted  to  be  paid  in  consideration 
of  every  thing  before  mentioned,  of  which  the  sailing  with  the  first 
convoy  is  one. 

Lord  Ellenborough,  C.  J.  It  is  useless  to  go  over  the  same  sub- 
ject again,  which  has  been  so  often  discussed  of  late.  The  sailing  with 
the  first  convoy  is  not  a  condition  precedent ;  the  object  of  the  contract 
was  the  pei-formance  of  the  voj'age,  and  here  it  has  been  performed. 
The  principle  laid  down  in  Boone  v.  Ej're  has  been  recognized  in  all 
the  subsequent  cases,  that  unless  the  non-performance  alleged  in  breach 
of  the  contract  goes  to  the  whole  root  and  consideration  of  it,  the 
covenant  broken  is  not  to  be  considered  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  the  breach  of  which  the  party  injured  may 
be  compensated  in  damages.  It  is  useless  to  repeat  all  the  cases,  be- 
cause we  had  the  subject  so  fully  before  us  verj'  lately  in  Ritchie  v. 
Atkinson,  and  in  the  other  cases  mentioned.   .   .   . 

Grose,  J.  The  cases  of  Boone  v.  Ej-re  and  Ritchie  r.  Atkinson,  and 
all  the  others  which  have  been  mentioned,  determine  the  first  question, 
that  the  sailing  with  the  first  convoy  was  not  a  condition  precedent,  but 
one  of  several  mutual  covenants  ;  and  if  either  of  the  parties  broke  his 
covenant,  the  other  might  bring  his  action  for  it,  but  the  plaintiff's 
right  to  freight  was  not  to  depend  upon  that.   .   .  . 

Lb  Blanc  and  Bayley,  JJ.  ,  agreed  in  awarding  judgment  for  the 
plaintiff  on  the  demuiTer  to  the  first  plea. 
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On  the  trial  of  the  issues  it  appeared  that  the  homeward  cargo,  con- 
sisting of  chests  of  oranges,  was  in  a  good  condition  when  shipped  at 
Lisbon ;  but  on  the  Pomona's  arrival  at  London  it  was  found  when 
unpacked  to  be  much  heated  and  damaged  ;  and  this  was  made  out  in 
evidence  to  have  been  occasioned  by  the  negligence  of  the  master  and 
crew  in  not  having  given  it  suiBcient  ventilation  during  the  voyage. 
The  deterioration  was  from  10s.  to  90s.  a  chest. 

On  these  facts  it  was  objected  that,  the  homeward  cargo  having  been 
damaged  and  in  part  spoilt  while  on  board  by  the  negligence  of  the 
master  and  crew,  the  plaintiff  had  not  made  a  right  and  true  dehvery 
of  the  whole  of  the  goods  as  stipulated  bj'  the  charter-partj'  agreeably 
to  the  bills  of  lading,  by  which  he  undertook  to  deliver  the  same  in 
like  good  order  and  well  conditioned  as  when  shipped  on  board  ;  and 
therefore  that  the  defendant  was  entitled  to  a  verdict  on  that  issue. 
To  which  it  was  answered,  and  Lord  Ellenborough,  C.  J.,  ruled  accord- 
inglj-,  that  the  allegation  of  having  made  a  right  and  true  delivery  of 
the  cargo  was  satisfied  by  the  delivery  made  of  the  number  of  chests 
of  fruit  shipped  on  board ;  and  that  if  the  contents  of  any  of  them 
turned  out  to  have  been  damaged  by  the  negligent  stowing  or  subse- 
quent want  of  care  and  proper  ventilation  by  the  master  and  crew,  the 
defendant  had  a  cross-action  to  recover  damages  ;  but  that  it  was  no 
answer  to  an  action  for  the  freight.  Though  his  lordship  intimated 
further  at  the  trial,  that  if  there  had  been  any  special  provision  in  the 
bills  of  lading  for  the  care  or  against  the  negligence  of  the  master  and 
crew,  the  issue  on  the  fourth  special  plea  might  have  let  the  defendant 
into  the  proof  of  the  negligence ;  but  the  issue  being  general  on  the 
fact  of  a  right  and  true  delivery  of  the  goods  according  to  the  bills  of 
lading,  it  was  to  be  taken  in  a  narrow  and  restrained  sense,  such  as  in 
his  own  experience  it  had  alwaj's  received,  as  meaning  a  riglit  and  true 
delivery  of  the  entire  number  of  chests  or  packages  shipped  on  board, 
as  specified  in  the  biUs  of  lading. 

The  jurj'  having  found  a  verdict  for  the  plaintiff,  a  rule  for  a  new 
trial  was  refused ;  all  the  Court  being  satisfied  that  the  right  and  true 
delivery  of  the  goods  according  to  the  bills  of  lading  was  satisfied  for 
the  pui-pose  of  this  action  by  the  dehvery  of  the  entire  number  of 
chests  which  had  been  received  bj'  the  owners  ;  and  that  the  deterio- 
rated state  of  their  contents,  owing  to  the  negligence  of  the  master  in 
not  giving  them  sufllcient  ventilation,  was  no  answer  to  this  action. 
Bayley,  J.,  added,  that  if  the  like  good  condition  of  the  cargo  when 
delivered  as  when  shipped  were  a  condition  precedent  to  the  right  to 
recover  the  freight,  then  if  the  goods  were  damaged  to  the  extent  only 
of  a  farthing,  the  master  would  not  be  entitled  to  recover  any  freight ; 
which  never  could  have  been  the  intention  of  the  contracting  parties. 
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CARPENTEE,    Assignee    op    THOMAS    CRESSWELL,   a  Bai«k- 
RUPT,  V.  H.  R.  CRESSWELL. 

In  the  Common  Pleas,  Novembek  20,  1827. 

[Reported  in  4  Bingham,  409.] 

Covenant.  Upon  oyer  it  appeared  that  by  a  deed  of  28th  of  Oc- 
tober, 1825,  between  Thomas  Cresswell,  fish-factor,  of  the  one  part,  and 
H.  R.  Cresswell,  fishmonger,  of  the  other,  Thomas  Cresswell,  in  con- 
sideration of  the  covenants  in  the  deed  contained,  assigned  to  H.  R. 
Cresswell  all  that  branch  or  portion  of  the  trade  of  him,  T.  C,  carried  on 
at  Billingsgate,  consisting  of  purchases  and  consignments  from  Scotland, 
and  also  his  interest  in  certain  salmon  fisheries  there,  and  covenanted 
not  to  interfere  or  act  in  the  branch  of  the  business  so  assigned.  H. 
R.  Cresswell,  in  consideration  of  the  assignment  and  covenants  therein- 
before entered  into  by  Thomas  Cresswell,  covenanted  on  his  part  to 
pay  Thomas  Cresswell  an  annuity  of  260Z.,  by  quarterly  payments,  every 
year,  to  abstain  from  interfering  in  the  branch  of  trade  stiU  carried  on 
by  Thomas  Cresswell,  and  to  refer  diiferences  to  arbitration. 

Breach:  non-pa3-ment  of  62^.  10s.,  for  the  quarter  ending  May  1,  1827. 

Plea:  that  before  the  62/.  10s.  became  due,  Thomas  Cresswell  inter- 
fered, acted  in,  and  intermeddled  with  the  branch  of  trade  assigned  by 
him  to  the  defendant. 

Demurrer  and  joinder. 

Taddy,  Serjt.,  in  support  of  the  demurrer,  was  stopped  bj'  the  Court. 

Wilde,  Serjt.,  contra.  The  covenant  by  Thomas  Cresswell  not  to 
interfere  with  the  branch  of  the  business  he  had  assigned  was  a  condi- 
tion precedent  to  the  payment  of  the  annuity  by  the  defendant,  and, 
the  condition  not  having  been  observed,  the  plaintiff  has  no  right  of 
action.  Wherever,  as  in  the  present  case,  a  covenant  relates  to  the 
whole  consideration  for  the  agreement  between  the  parties,  and  not 
mereljr  to  a  part  of  it,  such  covenant  constitutes  a  condition  precedent. 
Duke  of  St.  Albans  v.  Shore,  Campbell  v.  Jones.  In  Glazebrook  v. 
Woodrow,  Mr.  Justice  Le  Blanc  observed,  that  where  one  party  has 
had  the  advantage  of  all  the  material  parts  of  an  agreement,  the  other 
has  been  permitted  to  sustain  his  action  for  the  consideration,  although 
there  might  uot  have  been  a  literal  performance  of  other  parts.  In 
Boone  v.  Ej^re,  and  Fothergill  v.  Walton,  the  covenants  on  which 
the  plaintiffs  sued  went  only  to  a  part  of  the  consideration  of  the  whole 
transaction.  But  in  the  present  case  the  material  part  of  the  agree- 
ment, if  not  the  entire  consideration  on  which  the  defendant  has  en- 
gaged to  pay  the  annuity,  is,  the  undertaking  by  Thomas  Cresswell  not 
to  interfere  with  the  Ijranch  of  business  which  he  had  assigned.  The 
conveyance  of  the  Scotch  fishery  was  merely  ancillarj'  to  that  under- 
taking, and  would  probably  have  been  worthless  without  it. 


SECT.   VI.]  CARPENTER  V.   CRESSWELL.  871 

Park,  J.  In  this  case  our  judgment  must  be  for  the  plaintiff. 
Whatever  confusion  may  prevail  among  the  earlier  cases  on  the  subject 
of  dependent  or  independent  covenants,  the  rule  seems  now  to  be  well 
understood,  as  ably  and  clearly  laid  down  by  Mr.  Serjt.  Williams  in  his 
note  to  Pordage  v.  Cole,^  namely,  "  That  where  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an 
action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part  of 
the  defendant,  without  averring  performance  in  the  declaration."  In 
the  present  case  the  engagement  not  to  interfere  in  the  Scotch  fish  busi- 
ness, formed  only  a  part  of  the  consideration  for  the  defendant's  cove- 
nant. Another  and  most  material  part  was  the  assignment  of  the 
Scotch  fishery,  and  the  case  falls  directly  within  the  principle  estab- 
lished by  Boone  v.  Eyre.^  .   .  . 

The  substantial  part  of  the  agreement,  in  the  present  instance,  is  the 
assignment  of  the  fishery  in  Scotland ;  I  am  therefore  of  opinion  that, 
according  to  all  the  cases,  our  judgment  must  be  for  the  plaintiff. 

Bderough,  J.  Upon  examining  the  deed  set  out  on  oyer,  I  think 
.t  evident  that  the  parties  intended  the  covenant  for  pajment  of  the 
annuity  to  be  an  independent  covenant.  The  case  of  Campbell  v. 
Jones  is  a  most  important  authority,  and  expressly  in  point ;  for  there 
the  plaintiff  having  covenanted  to  teach  the  defendant  to  bleach,  and 
to  permit  him  to  bleach  during  a  certain  time,  in  consideration  of  a 
certain  sum,  it  was  holden  that,  as  the  defendant  at  all  e^•ents  enjoyed 
the  permission  to  bleach,  the  teaching  to  bleach  was  not  a  condition 
precedent  to  the  paj^ment  of  the  monej'.  In  that  case  all  the  previous 
authorities  were  referred  to,  and  among  them  Kingston  v.  Preston, 
where  the  distinction  between  dependent  and  independent  covenants 
was  so  satisfactorily  laid  down  by  Lord  Mansfield.  I  am  therefore 
clearly  of  opinion,  that  T.  Cresswell's  covenant  not  to  interfere  in  the 
business  is  an  independent  covenant. 

Gaselee,  J.  I  am  of  the  same  opinion :  the  annuity  to  be  paid  by 
the  defendant  was  in  consideration  of  two  things  :  one,  the  assignment 
of  the  fishery  in  Scotland ;  the  other,  Thomas  Cresswell's  giving  up 
that  branch  of  the  business.  Upon  the  authority  of  all  the  cases,  there- 
fore, the  relinquishment  of  the  business  not  forming  tlie  whole  of  the 
consideration  for  the  payment  of  the  annuity,  the  covenant  not  to  inter 
fere  must  be  esteemed  an  independent  covenant.  The  Duke  of  St. 
Albans  v.  Shore  is  distinguishable  from  the  present  case,  and  from  the 
others  which  have  been  cited  ;  because,  the  vendor  of  an  estate  having 
cut  down  the  timber  after  he  had  agreed  to  sell  it  with  the  timber  stand- 
ing, the  state  of  the  premises  was  so  entirely  changed  that  the  vendee 
could  never  have  that  which  he  had  contracted  to  buj-. 

Judgment  for  the  plaintiff . 

'  Wms.  Saund.  320  b. 

2  The  learned  judge  here  stated  the  cases  of  Boone  v.  Eyre,  Campbell  v.  Jones,  and 
Fothergill  v.  Walton.  —  Ed. 
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FRANKLIN  v.   MILLER. 

In  the  King's  Bench,  Januabt  26,  1836. 

[Reported  in  i  Adolphas  ^  Ellis,  599.] 

Assumpsit.  The  first  count  stated  that  defendant,  being  indebted 
to  divers  persons,  undertook  by  a  certain  agreement  to  pay  plain- 
tiff the  full  amouut  of  all  accounts  paid  for  defendant  by  him,  with 
the  expenses,  and  further  to  pay  over  to  plaintiff  iOl.  per  quarter  of 
his  (defendant's)  salary,  until  the  said  debts  should  be  full3'  settled ; 
and  that,  b\'  the  said  agreement,  plaintiff  agreed  to  advance  a  sovereign 
per  week,  and  the  rent  of  6Z.  5s.,  also  Mr.  Moxey  bl.  3s.  2rf.,  and  Mr. 
Morrison  5L  per  quarter  out  of  the  said  40Z.  which  would  become  due 
respectively  on  the  first  days  of  January,  April,  Jul}',  and  October. 
And  that,  in  consideration  of  the  premises,  and  of  plaintiff's  promise  to 
perform  the  agreement,  defendant  promised  to  perform,  &c.,  on  his 
part.  And  although  plaintiff  on,  &c.,  and  on  divers  other  da3's,  &c., 
paid  for  defendant  to  divers  persons,  to  wit,  &c.  (naming  them) ,  divers 
accounts,  being  debts  due  and  owing  from  defendant  to  those  per- 
sons respective!}',  and  amounting  in  the  whole  to  a  large,  &c.,  to 
wit,  281/.,  the  full  amount  of  which  accounts  defendant  was  liable 
to,  and  ought  to  have  paid  to  plaintiff  according  to  the  agreement, 
whereof,  &c.  (notice  to  defendant)  ;  and  although  since  the  making  of 
the  agreement,  and  before  the  commencement  of  this  suit,  divers,  to 
wit,  five  of  the  sums  of  40Z.  in  the  agreement  mentioned,  have  become 
due  from  defendant  to  plaintiff  according  to  the  agreement,  to  wit,  on 
October  1st,  1833,  and  the  first  days  of  January-,  April,  July,  and 
October,  1834  ;  and  although  the  debts  mentioned  in  the  agreement 
have  not  been  fully  settled,  and  although  defendant  hath  paid  a  part, 
to  wit,  1 60/.  of  the  amount  of  the  said  accounts  so  paid  as  aforesaid, 
and  of  the  said  sums  of  40/.  so  due  as  aforesaid,  yet,  &c.,  breach,  that 
defendant  hath  not  paid  the  residue  of  the  full  amount  of  the  said 
accounts,  or  of  the  said  sums  of  40/.  which  became  due  as  aforesaid, 
though  requested,  to  wit,  on,  &c.,  so  to  do;  and  there  is  now  due  to 
plaintiff,  &c.  The  same  count  also  charged  a  breach  of  contract  by 
defendant  in  not  paj'ing  expenses  incurred  b}'  plaintiff  in  setthng  the 
accounts  paid  as  aforesaid. 

Third  plea,  as  to  the  first  three  sums  of  40/. ,  payment. 

Fourth  plea,  as  to  the  non-paj'ment  of  two  sums  of  40?.  alleged  in 
the  declaration  to  have  become  due  July  1st  and  October  1st,  1834,  that 
long  before  the  same  or  either  of  them  became  due,  to  wit.  May  1st, 
1834,  and  on  divers  other  days  and  times  afterwards  and  before  the 
said  1st  of  Jul}',  1834,  there  were  persons,  to  wit,  &c.,  (mentioning 
three  persons  different  from  those  named  in  the  declaration),  the 
residue  of  the  said  persons  to  whom  defendant,   at  the  time  of  the 
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making  of  the  said  agreement,  was,  and  then  still  continued,  indebted 
in  divers  sums  of  money,  whereof  plaintiff  then  had  notice,  and  plain- 
tiff could  and  might  then  have  fully  paid  or  otherwise  settled  their  said 
debts,  had  he  used  due  and  reasonable  care  and  diligence  in  that 
behalf ;  but  plaintiff  did  not  nor  would  fully  pay  or  settle  the  same,  and 
carelesslj-  and  negligently  suffered  and  permitted  the  same  to  be  and 
remain  unpaid  and  unsettled.  And  defendant  further  saith  that, 
although  he  did  afterwards,  to  wit,  April  1st,  1834,  pay  to  plaintiff  the 
said  sum  of  40?.  to  be  by  defendant  paid  to  plaintiff  on  that  ,day  for  the 
purposes  in  the  said  agreement  mentioned ;  yet  plaintiff  did  not  nor 
would,  thereout  or  otherwise,  at  any  time  afterwards,  although  often 
requested  so  to  do,  advance  to  defendant  a  sovereign  per  week,  but 
wholty  neglected  so  to  do ;  and  thereupon  defendant,  within  a  reason- 
able time  then  next  following,  and  before  the  said  last  mentioned  sums 
of  40?.  became  due  and  payable,  to  wit,  Maj^  20th,  1834,  rescinded  and 
put  an  end  to  and  abandoned  the  said  agreement,  and  gave  plaintiff 
notice  thereof,  and  that  defendant  should  not  require  plaintiff  to  per- 
form the  same  in  any  thing  further  on  his  part  and  behalf  to  be 
performed  and  fulfilled.     Verification. 

Rephcation  to  the  fourth  plea,  that,  before  and  at  the  time  when  de- 
fendant paid  plaintiff  the  sum  of  40Z.  in  that  plea  alleged  to  have  been 
so  paid,  defendant  was  indebted  to  plaintiff  in  a  large  sum  of  monej', 
to  wit,  50/.  and  more,  for  and  in  respect  of  the  said  money  paid  by 
plaintiff  for  defendant  as  in  the  said  first  count  is  mentioned  ;  and  that 
the  said  last-mentioned  sum  of  40/.,  at  the  time  when  the  same  was 
paid  by  defendant  to  plaintiff,  was  of  less  amount  than,  and  was  insufli- 
cient  to  satisfj'  or  discharge,  the  said  monej'  in  which  defendant  was 
indebted  to  plaintiff  as  last  aforesaid,  and  for  which  money  the  said 
agreement  in  the  said  first  count  mentioned  was  then  a  security  to 
plaintiff.     Verification. 

Demurrer  to  the  replication,  assigning  for  causes,  that,  although  the 
defendant  hath  in  his  fourth  plea  alleged  that  he  paid  plaintiff  the  40/. 
for  the  purposes  of  the  agreement,  the  plaintiff  hath  not  in  his  replica- 
tion shown  any  excuse  for  not  applying  it  to  those  purposes,  and  hath 
endeavored  to  apply  it  to  other  purposes  and  debts  which  by  law  he 
could  not  do ;  that  the  replication  does  not  sjDecifically  show  how  the 
40/.  was  appropriated,  nor  what  was  the  subject-matter  of  the  debt 
due  from  defendant  to  plaintiff;  that  the  replication  is  a  departure; 
and  that,  although  defendant  in  his  fourth  plea  has  shown  another 
breach  by  plaintiff  of  the  said  agreement,  sufficient  to  enable  defendant 
to  rescind  the  same,  plaintiff  hath  not  bj'  his  replication  traversed  or 
denied,  or  confessed  and  avoided  the  said  breach,  and  hath  admitted 
it.     Joinder  in  demurrer. 

Ji.  V.  Richards,  in  support  of  the  demurrer.  The  replication  admits 
that  the  sum  of  40/.  was  received,  and  was  by  agreement  to  be  appro- 
priated to  a  particular  purpose.  It  could  not  be  applied  to  a  different 
one  by  making  a  set-off  of  the  demand  to  which  it  was  so  applied. 
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The  question  then  may  be  whether  the  fourth  plea  is  one  which  would 
be  bad  on  general  demurrer.  Now,  whether  the  word  "rescinded"  be 
correctly  used  in  the  plea  or  not,  still,  where  two  parties  have  agreed 
to  do  certain  acts  concurrently,  and  one  seeks  to  enforce  performance  by 
the  other,  it  is  a  sufficient  answer  that  he  himself  has  not  fulfilled  his 
part  of  the  contract.  The  defendant  here  was  not  bound  to  go  on  pay- 
ing the  sums  of  40/.  although  they  were  not  properly  applied.  In 
Withers  v.  Reynolds,  where  the  defendant  agreed  to  supply  the  plain- 
tiff with  straw  at  so  much  per  load,  to  be  paid  for  (as  the  Court 
construed  the  agreement)  on  deliverj',  it  was  held  that,  on  the  plain- 
tifTs  refusal  to  continue  paying  on  delivery,  the  defendant  might  leave 
off  sending  straw,  and  that  he  was  not  obliged  to  go  on  with  the 
supply  and  bring  a  cross-action.  The  judgments  of  the  Court  in  that 
case  apply  to  the  present.  The  plaintiff  here  was  to  paj-  a  sovereign 
per  week  out  of  the  40/.  which  the  defendant  was  to  advance.  By 
ceasing  to  paj-  the  sovereign,  he  virtuallj'  put  an  end  to  the  contract. 
[Coleridge,  J.  Is  not  there  a  distinction  between  a  partial  and  a 
total  non-performance?]  In  Withers  v.  Reynolds  the  plaintiff  had 
only  refnst'd  to  pay  for  one  load  of  straw ;  j'et  the  defendant  was  held 
to  be  discharged  from  his  contract. 

W.  Clarkson,  contra.  The  replication  is  good.  The  declaration 
shows  that  the  paj-meuts  of  40/.  by  the  defendant  were  to  be  antece- 
dent to  those  which  the  plaintiff  was  to  make,  but  that  the  plaintiff  had 
in  fact  paid  a  considerable  sum,  in  advance,  to  certain  persons  named. 
Then  the  plea  alleges  that  before  Julj-  1st,  1834,  there  were  persons 
(naming  them)  whom  the  plaintiff  might  have  paid  but  did  not,  and 
that,  although  the  defendant  on  April  1st,  1834,  paid  the  plaintiff  40/. 
to  be  appUed  to  the  purposes  of  the  agreement,  yet  the  plaintiff  did  not 
afterwards  ad^-anee  the  sovereign  per  week.  To  the  new  matter  so 
alleged  the  replication  is  an  answer.  It  states  that,  when  the  40/.  was 
paid  on  April  1st,  1^<34,  the  defendant  was  indebted  to  the  plaintiff  in 
a  large  sum  for  money  paid  by  the  plaintiff  as  stated  in  the  first  count, 
that  is,  in  discharge  of  the  debts  there  referred  to,  beyond  the  amount 
advanced  bj-  the  defendant.  It  does  not  (as  is  suggested  on  the  other 
side)  claim  to  appropriate  the  40/.  to  demands  of  the  plaintiff  on  other 
accounts  than  those  comprehended  in  the  agreement.  The  replication 
here  is  like  the  surrejoinder  in  Calvert  v.  Gordon,-'  which  was  held  good. 
The  plaintiff  shows  that  he  has  performed  his  contract  as  long  as  he 
had  the  means.  The  fourth  plea  discloses  no  act  done  bv  him  which 
could  warrant  the  defendant  in  rescinding  the  contract.  On  this  point 
Withers  v.  Re^'nolds,  and  particularly  the  judgment  of  Patteson,  J., 
there,  is  an  authority  for  the  plaintiff. 

R.  V.  Richards,  in  reply.  One  object  of  the  agreement  was,  that 
out  of  the  40/.  the  plaintiff  should  be  enabled  to  paj'  the  defendant  a 
sovereign  per  week.  The  plaintiff  cannot,  in  his  replication,  set  up  a 
right  to  retain,  inconsistent  with  the  stipulations  of  his  agreement. 

1  7  B.  &  C.  809. 
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Lord  Denman,  C.  J.  The  defendant  by  Ms  plea  says,  "  True  it  is, 
I  did  not  pay  the  sums  claimed,  but  there  were  some  debts  which  you 
might  have  paid  and  have  not,  and  you  have  not  paid  me  the  sovereign 
per  week ;  therefore  I  have  rescinded  the  contract."  And  this  is  said 
when  the  plaintiff  is  considerably  in  advance.  It  is  clear  that  the  de- 
fendant had  no  right  to  treat  the  contract  as  rescinded.  That  is  illus- 
trated by  the  judgment  of  Patteson,  J.,  in  Withers  v.  Reynolds,  where 
it  is  said,  "  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular 
load,  that  of  itself  might  not  have  been  an  excuse  to  the  defendant  for 
delivering  no  more  straw."  As,  therefore,  the  defendant  here  has  not 
shown  a  valid  excuse  hj  his  plea,  it  is  unnecessary  to  consider  whether 
or  not  the  replication  be  bad. 

LiTTLEDALE,  J.  With  rcspcct  to  the  plea,  the  plaintiff  may  say, 
"Assuming  that  there  has  been  a  default  made  as  to  my  part  of  the 
contract,  it  is  only  a  partial  breach,  and  the  defendant's  argument 
would  go  the  length  of  insisting  that  if  I  had  in  any  one  week  omitted 
to  pay  the  sovereign,  he  might  put  an  end  to  the  contract,  and  deprive 
me  of  all  the  money  I  have  paid  in  advance  ;  for  he  states  that  he  has 
rescinded  the  agreement  altogether."  It  is  a  clearly  recognized  princi- 
ple that,  if  there  is  only  a  partial  failure  of  performance  by  one  party 
to  a  contract,  for  which  there  may  be  a  compensation  in  damages,  the 
contract  is  not  put  an  end  to.  In  Boone  v.  Eyre,  which  was  an  action 
of  covenant  on  a  deed  whereby  the  plaintiff  conveyed  to  the  defendant 
the  equity  of  redemption  of  a  plantation  with  the  stock  of  negroes  upon 
it,  in  consideration  of  an  annuity,  and  covenanted  that  he  had  good 
title  and  was  lawfull}^  possessed  of  the  negroes,  and  the  defendant  cov- 
enanted that,  the  plaintiff  performing  ever}'  thing  in  the  deed  contained 
on  his  part,  he  would  pay  the  annuity,  and  the  breach  alleged  was  non- 
payment, the  defendant  pleaded  that  the  plaintiff  was  not  lawfully  pos- 
sessed of  the  negroes.  On  demurrer  to  the  plea,  Lord  Mansfield  said, 
"The  distinction  is  very  clear.  Where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are  mutual  conditions, 
the  one  precedent  to  the  other.  But  where  they  go  only  to  a  part, 
where  a  breach  may  be  paid  for  in  damages,  there  the  defendant  has  a 
remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent. 
If  this  plea  were  to  be  allowed,  any  one  negro  not  being  the  property 
of  the  plaintiff  would  bar  the  action."  So  here,  it  cannot  be  contended 
that,  if  in  any  one  week  the  sovereign  had  been  unpaid,  that  default 
would  put  an  end  to  a  contract  made  up  of  several  stipulations,  some 
of  which  have  been  executed.  It  is  immaterial  to  consider  whether 
or  not  the  replication  be  good. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  think  both  the  replication  and  the  plea  bad.  The 
plea  is  not  good,  unless  one  party  to  a  contract  like  this  may  treat  it  as 
rescinded,  if  the  other  fails  in  the  slightest  degree  to  perform  his  part 
of  it.  The  rule  is  that,  in  rescinding  as  in  making  a  contract,  both 
parties  must  concur.     In  Withers  v.  Reynolds  each  load  of  straw  was 
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to  be  paid  for  on  delivery.  When  the  plaintiff  said  that  he  would  not 
pay  for  the  loads  on  delivery,  that  was  a  total  failure  ;  and  the  plaintiff 
was  no  longer  bound  to  deliver.  In  such  a  case  it  may  be  taken  that 
the  partj'  refusing  has  abandoned  the  contract.  The  present  case  is 
different ;  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff". 


STAYERS   V.   CURLING   and   Another. 
In  the  Common  Pleas,  November  25,  1836. 

[Reported  in  3  Bingham's  New  Cases,  355.] 

The  declaration  stated  that  by  certain  sealed  articles  of  agreement 
between  the  plaintiff  and  defendants,  dated  February  9,  1832,  after 
reciting  that  the  defendants,  as  owners  of  the  ship  Offley,  then  lying  at 
Gravesend  in  the  river  Thames,  had  fitted  out  the  same  with  all  neces- 
sarj'  stores,  provisions,  casks,  and  other  implements  for  the  prosecut- 
ing of  a  vo3'age  to  the  southern  whale  fisherj',  and  had  appointed  the 
plaintiff  to  be  master  of  the  said  vessel  on  the  terms  and  conditions 
thereinafter  mentioned,  it  was  witnessed  that  the  plaintiff  did  thereby 
covenant,  jDromise,  and  agree  to  and  with  the  <lefendants  to  take  upon 
himself  the  command  of  the  said  ship,  and  proceed  in  her,  as  soon  as 
she  was  ready  for  sea,  to  the  southern  whale  fishery,  and  procure  a 
cargo  of  sperm  oil,  &c. ,  or  as  great  a  proportion  thereof  as  might  be 
under  all  circumstances  within  his  power  to  (,il3tain  ;  and,  having  done 
so,  to  return  with  said  ship  to  the  port  of  London,  and  there,  at  his 
own  costs,  together  with  the  crew,  discharge  and  deliver  to  the  defend- 
ants whatever  cargo  the  said  vessel  might  have  on  board  ;  and  also  to 
obej-  such  instructions  relative  to  the  said  vessel  and  her  voj-age  as  he 
might  from  time  to  time  receive  from  the  defendants,  and  be  as  frugal 
as  possible  with  the  stores  and  provisions  of  the  said  ship,  and  regu- 
larly enter  in  a  book  to  be  provided  for  the  purpose  the  expenditure 
and  appropriation  thereof,  and  not  dispose  of  an}'  part  of  them  without 
faithfully  accounting  with  the  defendants  for  the  produce  thereof,  and 
not  on  any  account  or  pretence  whatsoever  to  smuggle  or  trade,  or 
permit  it  directly  or  indirectly,  wherebj'  the  said  ship  or  the  owners 
thereof  might  be  prejudicially  affected,  nor  consent  or  suffer  to  be 
committed  with  his  knowledge  any  illegal  act  or  acts  on  board  said 
ship,  whereby  the  owners  might  be  injured ;  and  he  engaged  and 
bound  himself  to  indemnify,  in  case  of  such  an  event,  the  said  owners 
from  and  against  any  claims,  loss,  or  damage  which  they  might  sustain 
thereby  ;  and  he  engaged  on  all  occasions  to  act  for  the  interests  of 
said  ship  and  owners,  according  to  the  utmost  of  his  judgment  and 
abilities  ;  and  the  defendants  did  thereby  covenant,  promise,  and  agree 
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on  the  performance  of  the  before-mentioned  terms  and  conditions  on 
the  part  of  the  plaintiff,  to  pay  to  the  plaintiff  a  sum  of  money  equal 
to  one-twelfth  part  of  the  net  proceeds  of  the  cargo ;  and  also  to 
allow  him  one  per  cent  on  said  net  proceeds.  And  the  plaintiff  said 
that  on  the  1st  of  March,  1832,  he  took  command  of  said  ship,  and 
proceeded  in  her  for  the  southern  whale  fishery,  and  afterwards,  to  wit, 
on,  &c.,  and  on  divers  days  between  that  day  and  the  return  of  the 
said  ship  to  the  port  of  London  as  after  stated,  at  and  in  the  said 
southern  whale  fishery,  procured  for  the  said  ship  a  cargo,  to  wit,  374' 
tons  of  sperm  oil,  &c.,  of  great  value,  to  wit,  of  the  value  of  10,000?., 
being  the  best  cargo  that  under  all  the  circumstances  it  was  in  the 
power  of  the  plaintiff  to  obtain  ;  that  the  plaintiff  arrived  at  the  port 
of  London  with  said  ship  and  cargo  on  the  first  of  January,  1835,  and 
then  and  there  at  his  own  cost,  together  with  the  crew  of  said  ship, 
discharged  and  delivered  said  cargo  to  the  defendants.  The  plaintiff 
then  averred  in  detail  peformance  of  the  r(^maining  covenants  on  his 
part,  and  alleged  that  said  cargo  was  sold  by  the  defendants  for  a  large 
sum,  to  wit,  10,000Z.,  and  that  the  net  proceeds  thereof  amounted  to  a 
large  sum,  to  wit,  6,0001.,  whereby  an  action  had  accrued  to  the  plain- 
tiff and  against  the  defendants,  to  recover  one-twelfth  of  the  said  net 
proceeds,  and  also  one  per  cent  thereof.     Yet,  &c. 

There  was  also  a  count  for  work  and  labor,  money  paid,  and  on  an 
account  stated. 

The  defendants  pleaded,  secondlj',  that  after  the  making  of  said 
agreement,  and  on  said  9th  of  February,  1832,  the  defendants  had 
instructed  the  plaintiff,  among  other  things,  during  the  said  voj-age  to 
pay  the  strictest  attention  to  the  preservation  of  the  stores  of  all  kinds 
belonging  to  the  ship,  and  to  be  careful  in  bringing  the  ship  and  re- 
maining stores  home  in  the  best  possible  order  for  undertaking  a  future 
voyage  ;  to  abstain  cautiously  himself,  and  strictly  forbid  all  on.  board 
the  said  vessel  from  engaging  in  an}'  sort  of  trade  whatsoever ;  studi- 
ously to  avoid  putting  in  anywhere  except  when  urgent  and  unavoid- 
able necessity  compelled  him  to  do  so ;  to  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full  cargo  for  the  said  ship  ;  and  to 
endeavor  to  maintain  order  and  regularity  therein,  and  to  promote  the 
health  and  comfort  of  all  on  board  the  said  vessel  during  the  voj-age. 
The  defendants  then  proceeded  to  allege  disobedience  to  said  instruc- 
tions in  detail,  specif3'ing  in  each  instance  in  what  the  disobedience 
consisted  ;  and  concluded  with  a  verification. 

Thirdly.  That  the  plaintiff  during  the  said  voyage  did  trade  in  such 
a  manner  that  the  owners  of  said  ship  were  prejudicially  affected 
thereby  ;  concluding  to  the  country.     And 

Fifthly.  So  far  as  related  to  the  non-payment  of  the  said  sum  of 
money,  in  which  the  defendants  were  alleged  to  be  indebted  to  the 
plaintiff  for  the  price  and  value  of  work  done  by  the  plaintiff  for  the 
defendants  at  their  request,  that  such  work  was  done  and  performed 
under  said  articles  of  agreement  in  the  first  count  mentioned  ;  and  that 
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the  plaintiff  did  during  tlie  said  voyage  trade  in  such  a  manner  that 
the  owners  of  said  ship  were  prejudicially  affected  thereby ;  concluding 
with  a  verification. 

Demurrer  and  joinder.^ 

Whateh/,  in  support  of  the  demurrer. 

The  pleas  are  ill.  They  disclose  grounds  for  a  cross-action,  but  no 
bar  to  the  plaintiff's  declaration  ;  for  the  covenants  which  the  plaintiff 
is  alleged  to  have  broken  go  only  to  a  part  of  the  consideration. 
Whether  a  covenant  shall  be  deemed  dependent  and  a  condition  pre- 
cedent, or  independent  and  merely  the  ground  of  a  cross-action,  must 
depend  upon  the  intention  of  the  parties,  as  it  is  to  be  collected  from 
the  whole  of  the  instrument,  and  not  from  any  particular  expression. 
Where  a  covenant  goes  only  to  part  of  the  consideration,  and  a 
breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  inde- 
pendent covenant,  and  an  action  may  be  maintained  for  a  breach  on 
the  part  of  the  defendant,  without  averring  performance  in  the  dec- 
laration. Boone  v.  Ej're.  According  to  the  construction  which  the 
defendants  propose  to  put  on  this  deed,  though  the  voyage  should 
have  been  performed,  and  a  large  profit  have  been  obtained  upon  the 
sale  of  the  cargo,  5-et  the  plaintiff  would  not  be  entitled  to  anj-  remu- 
neration for  three  or  four  years'  service,  if  he  should  have  omitted  to 
obtain  a  full  cargo,  minus  onlj'  a  single  fish.^  .   .   . 

H.  V.  Sichards,  contra.  Taking  the  whole  of  the  agreement  be- 
tween these  parties,  as  set  forth  ))}'  the  declaration,  it  was  their  inten- 
tion that  the  performance  of  the  covenants  into  which  the  plaintiff  has 
entered  should  be  a  condition  precedent  to  his  having  any  claim  for 
remuneration  ;  and  this  appears  not  onlj'  from  the  nature  of  the  trans- 
action, but  from  the  express  words  emploj'ed.  A  whaling  voyage  is 
protracted  through  a  period  of  several  years  ;  the  ship  and  outfit  ab- 
sorb a  heavy  capital ;  and  under  the  best  management  the  risk  is  con- 
siderable ;  the  owners  therefore  could  never  ensure  anj-  return,  if  a 
rigid  performance  of  his  covenants  were  not  a  condition  precedent  to 
the  captain's  having  anj-  claim  for  remuneration  of  his  services. 

The  demurrer  admits  the  truth  of  the  facts  alleged  in  the  pleas ; 
according  to  the  construction,  therefore,  put  on  this  deed  for  the  plain- 
tiff, he  is  entitled  to  his  pay  as  captain,  notwithstanding  he  has  done 
everj'  thing  to  frustrate,  instead  of  forwarding,  the  object  of  the  voyage  ; 
has  entered  into  prohibited  trades  ;  has  lost  his  time  in  deviations  ;  and 
has  disorganized  his  crew  by  drunkenness.  That  never  could  have 
been  the  intention  of  the  parties.  No  express  form  of  words  is  neces- 
sary to  create  a  condition  precedent.     It  was  at^aU  events  competent 

1  The  statement  of  the  pleadings  has  heen  ahbreriated. — Ed. 

2  The  learned  counsel  here  stated  the  cases  of  Davidson  v.  Gwynne,  12  East,  381 ; 
and  Constable  i'.  Cloberie,  Palmer,  397;  and  cited  Campbell  v.  Jones,  6  T.  E.  573; 
Eitchie  v.  Atkinson,  10  East,  295 ;  Puller  i>.  Staniforth,  11  East,  282 ;  Storer  v.  Gor- 
don, 3  M.  &  S.  308;  Carpenter  v.  Cresswell,  4  Bing.  409;  Hunlocke  v.  Blacklowe, 
2  Wms.  Saund.  156.  — Ed. 
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to  the  parties  to  annex  such  a  condition  to  the  contract  if  they  wished 
it ;  and  their  language  is  free  from  doubt :  it  is  not  in  consideration, 
but  "on  performance  of  the  above-mentioned  terms  and  conditions" 
that  the  captain  is  entitled  to  his  reward.  In  Carpenter  v.  Cresswell 
the  defendant's  engagement  was  in  consideration  of  the  plaintiff's  cove- 
nants, not  as  here  on  performance  of  them.  And  in  Rose  v.  Poulton,^ 
Taunton,  J.,  saj-s  :  "  There  is  a  well  known  distinction  between  cases 
where  the  consideration  for  doing  a  thing  is  the  doing  of  some  other 
thing,  and  where  it  is  merel.y  the  covenanting  to  do  such  thing."  In 
none  of  the  cases  cited,  with  the  exception  of  Hunlocke  v.  Blacklowe, 
where  the  covenant  was  negative,  has  the  language  been  so  strong. 
But  they  turned  each  on  its  peculiar  circumstances,  and  therefore  afford 
no  guide  for  the  present,  in  which  the  Court  maj-  collect  from  the  plead- 
ing that  there  has  been  a  breach  of  the  substantial  covenants  entered 
into  by  the  plaintiff.''  .  .  .  In  the  present  case,  the  material  part  of  the 
plaintiff's  covenant  has  not  been  performed,  and  the  plaintiff  therefore 
is  not  in  a  condition  to  sue. 

Whately,  in  reply.  This  is  not  a  question  for  a  jury  as  to  the  mate- 
riality of  the  covenant  which  has  been  broken  hy  the  plaintiff,  but  for 
the  Court  to  determine  whether  that  covenant  constitutes  a  condition 
subsequent  or  precedent.  That  depends  upon  no  technical  expressions, 
but  on  the  intention  of  the  parties  as  deducible  from  the  whole  instru- 
ment. Hotham  v.  East  India  Company,  Porter  v.  Shephard. '  And  it 
cannot  be  imagined  that  the  plaintiff  would  consent  to  lose  all  claim  to 
remuneration  if  he  deviated  only  for  an  instant  from  the  strict  line  of 
his  course.  In  Puller  v.  Staniforth*  it  was  ui'ged  that,  according  to  the 
terms  of  the  charter-party,  the  captain  was  bound  to  come  direct  from 
St.  Petersburgh  to  this  country,  and  to  bring  his  outward  cargo  with  him  ; 
that  his  doing  so  was  a  condition  precedent,  without  performing  which 
he  could  not  claim  the  freight  or  anj-  j^art  of  it ;  and  that  his  going  into 
Stockholm  and  disposing  of  part  of  his  outward  cargo  there,  was  a  breach 
of  that  condition:  but  Lord  Ellenborough  said,  "Many  circumstances 
might  occur  to  make  it  prudent,  and  for  the  interest  of  all  concerned, 
that  the  captain  should  touch  at  some  port  in  his  way  home,  should  dis- 
pose of  the  outward  cargo,  and  should  get  a  freight  home.  Is  such  a 
construction  then  to  be  put  upon  the  charter-party  hy  implication  as 
to  take  away  from  him  all  power  of  availing  himself  of  those  circum- 
stances ?  If  he  were  to  do  it  improperly,  he  would  be  answerable  in 
damages  for  whatever  injury  his  misconduct  should  occasion :  so  that 
justice  would  be  done  to  the  freighters,  though  this  were  not  held  a 
condition  precedent :  and  the  holding  it  to  be  a  condition  precedent 
might,  in  the  case  I  have  just  put,  be  extremely  prejudicial  to  them." 
In  Glazebrook  v.  Woodrow  and  Rose  v.  Poulton,  the  covenant  was 

1  2  B.  &  Adol.  831. 

2  The  learned  counsel  here  stated  the  case  of  Glazebrook  v.  Woodrow,  8  T.  E. 
366  —Ed. 

»  6  T.  R.  668.  *  11  East,  232. 
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clearljr  dependent,  and  fell  within  the  rule  laid  down  in  Thorpe  v. 
Thorpe.  In  Davidson  v.  Gwj-nne,  after  setting  forth  the  covenants  on 
the  part  of  the  master,  and  the  course  pointed  out  for  him,  the  deed 
proceeded  :  "In  consideration  whereof,  and  of  every  thing  above  men- 
tioned," the  said  freighter  covenanted,  &c.  That  amounts  to  the  same 
thing  as  the  language  of  the  present  deed,  in  which  the  consideration 
of  the  defendants'  covenant  is  alleged  to  be  the  performance  of  the 
plaintiff's  covenant ;  and  j-et  in  Davidson  v.  Gw5'nne  the  covenants  of 
the  master  were  held  not  to  be  conditions  precedent.  Huulocke  v. 
Blacklowe  is  in  point.  Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  demurrer  to  the  pleas  of  the  defendants  raises 
the  question,  whether  the  performance  of  the  covenants  entered  into 
b}''  the  plaintiff,  in  the  articles  of  agreement  on  which  this  action  is 
founded,  forms  a  condition  precedent  to  the  plaintiff's  right  to  recover 
on  the  covenants  entered  into  by  the  defendants. 

The  rule  has  been  established  by  a  long  series  of  decisions  in  modem 
times,  that  the  question  whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other,  is  to  be  determined  by  the  intention  and 
meaning  of  the  parties  as  it  appears  on  the  instrument,  and  hj  the  ap- 
plication of  common  sense  to  each  particular  case  ;  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression  must  give  way. 
And  one  of  the  means  of  discovering  such  intention  has  been  laid 
down  with  great  accuracy  liy  Lord  EUenborough,  in  the  case  of  Ritchie 
V.  Atkinson,  to  be  this,  "that  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are  mutual  conditions, 
the  one  precedent  to  the  other ;  but  where  the  covenants  go  only  to  a 
part,  there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the 
breach  of  it,  but  it  is  not  a  condition  precedent." 

Now,  applj'ing  that  distinction  to  the  consideration  of  the  covenant 
in  question,  we  think  the  necessarj-  inference  is,  that  it  was  not  the  inten- 
tion of  the  contracting  parties  that  any  of  the  covenants  entered  into  by 
the  plaintiff,  the  captain  of  the  ship,  should  form  a  condition  precedent 
to  his  right  to  recover  on  the  covenant  entered  into  b^-  the  defendants,  the 
shipowners,  for  his  stipulated  remuneration.  Thus,  for  instance,  if  the 
covenant  to  procure  a  cargo  of  sperm  oil,  &c. ,  or  as  great  a  proportion 
thereof  as  might  be  under  all  circumstances  within  the  power  of  the 
plaintiff  to  obtain,  be  held  to  be  a  condition  precedent,  a  very  sniall 
and  trifling  deficiency  from  the  best  possible  cargo,  if  attributable  to 
any  the  shghtest  carelessness  on  the  part  of  the  plaintiff,  would  occa- 
sion the  total  loss  of  all  his  profits  of  the  voj'age, whereas  if  the  breach 
of  the  covenant  were  made  the  subject  of  an  action  by  the  defendants, 
the  compensation  to  them  for  such  breach  would  correspond  exactly 
with  the  extent  of  their  injury.  The  same  observation  applies,  in  a 
still  stronger  degree,  to  the  non-performance  of  the  several  other  cove- 
nants set  out  and  relied  upon  in  the  second  and  last  pleas,  which 
covenants  might  be  broken,  to  the  letter,  with  very  little  damage  result- 
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ing  therefrom  to  the  shipowner,  whilst,  on  the  other  hand,  by  treating 
them  as  conditions  precedent,  a  trifling  injury  to  one  party  would  occa- 
sion the  loss  of  all  the  remuneration  to  the  other  for  long  and  laborious 
service. 

The  parties  to  such  a  contract  may  undoubtedly,  if  they  think  proper, 
agree  that  the  captain's  right  to  recover  any  remuneration  for  his  ser- 
vices shall  be  conditional  onlj-,  and  shall  depend  on  his  strict  perfoiin- 
ance  of  the  covenants  he  enters  into ;  and  if  words  are  used  in  the 
contract  so  precise,  express,  and  strong,  that  such  intention  and  such 
intention  only,  is  compatible  with  the  terms  employed,  however  incon- 
sistent it  may  be  with  general  principles  of  reasoning,  a  Court  can  only 
give  effect  to  such  declared  intention  of  the  parties.  The  outy  question 
in  every  particular  case  is,  whether  such  intention  is  so  declared.  In 
this  case  it  is  insisted  on  the  part  of  the  defendants  that  such  must  be 
considered  to  be  the  intention  ;  for  that  the  defendants'  covenant  is  en- 
tered into  with  the  plaintiff,  not  simply  in  consideration  of  the  plaintiff's 
covenants  and  agreements,  but  "  on  the  performance  of  the  before-men- 
tioned terms  and  conditions  on  the  part  of  the  plaintiff,"  which  words  it 
is  argued  must  of  necessity  show  the  intention  that  the  performance  by 
the  plaintiff  must  be  a  condition  precedent,  and  not  rest  in  covenant 
merelj'.  And  if  this  were  res  integra  the  argument  would  undoubtedly 
be  strong.  But  in  the  case  of  Boone  v.  "Eyre,  the  leading  case  on  this 
subject,  and  in  which  the  distinction  before  adverted  to  is  first  clearly 
established,  the  defendant  covenanted  that,  "  the  plaintiff  well  andtnily 
performing  all  and  every  thing  therein  contained  on  his  part  to  be  per- 
formed," he  the  defendant  would  pay  the  annuity.  In  that  case  the  per- 
formance of  the  plaintiff's  covenant  is  made  the  consideration  for  the 
defendant's  liability  according  to  the  strict  technical  frame  of  the  agree- 
ment ;  but  in  that  case  it  was  held  that  the  obvious  intention  of  the 
parties  was  opposed  to  it,  and  such  intention  was  allowed  to  prevail. 
The  case  also  of  Hunlocke  v.  Blacklowe  is  strong  to  show  that  courts 
of  justice  are  more  anxious  to  discover  and  to  be  governed  by  the  inten- 
tion of  the  parties,  than  to  follow  the  strict  and  technical  form  of  words 
used  in  the  instrument. 

We  think,  therefore,  the  authorities  enable  us  to  give  effect  in  this 
case  to  that  which  appears  to  us  the  intention  of  the  parties,  namely, 
that  the  shipowners  should  have  their  remedy  in  damages  on  the  cove- 
nants entered  into  by  the  captain  for  any  loss  occasioned  by  the  breach 
thereof;  but  that  a  failure  in  the  fhll  and  literal  performance  of  those 
covenants  on  the  part  of  the  captain  should  not  be  set  up  by  the  ship- 
owners as  an  answer  to  an  action  on  their  own  covenants.  And  we 
therefore  give  Judgment  for  the  plaintiff. 
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NEWSON  V.  SMYTHIES. 

In  the  Exchequer,  Notembeb  15,  1858. 

[Reported  in  3  Hurlstone  Sf  Norman,  840.] 

Declaration.  That  by  indenture  made  between  the  plaintiflF  and 
the  defendant,  sealed  with  the  seals  of  the  plaintiff  and  the  defendant, 
the  plaintiff  covenanted  with  the  defendant  that  he  the  plaintiff  would, 
on  the  25th  of  March,  1857,  quit  and  deliver  up  to  the  defendant  spe- 
cified parts  of  certain  farms,  and  would,  on  the  29th  of  September,  1857, 
quit  and  deliver  up  to  the  defendant  the  residue  of  the  several  farms, 
and  that  in  the  mean  time  the  plaintiff  would  cultivate  the  farms  upon 
the  four-course  sj'stem,  &c.  And  further,  that  upon  delivery  up  of  the 
residue  of  the  several  farms  on  the  29th  of  September,  the  plaintiff 
should  surrender  and  yield  up  a  certain  agreement,  in  the  indenture 
mentioned,  to  be  cancelled ;  and  would  surrender  and  yield  up  all  his 
unexpired  term  in  the  several  farms,  &c.  ;  and,  if  the  defendant  should 
so  require,  the  plaintiff  should  and  would,  at  the  expense  of  the  de- 
fendant, at  anj'  time  afterwards  execute  any  further  act  or  deed  for  the 
more  effectual  and  absolute  surrender  of  the  residue  of  such  unexpired 
term  and  interest  in  the  said  farms.  And  the  defendant  did  thereby 
covenant  that,  if  the  plaintiff  did  and  should,  on  the  25th,  quit  and 
deliver  up  to  the  defendant  the  parts  of  the  farms  mentioned  in  the 
schedule,  and  did  and  should,  on  the  29th  of  September,  quit  and 
deliver  up  the  peaceable  possession  of  the  residue  of  the  several  farms, 
and  in  the  mean  time  cultivate  the  farms  upon  the  four-course  system, 
&c.,  and  did  and  should  well  and  truly  observe,  perform  and  keep  all 
and  singular  other  the  covenants  and  agreements  thereinbefore  contained, 
and  on  his  part  to  be  performed,  he  the  defendant  should  and  would, 
upon  the  delivery  up  of  the  possession  of  the  residue  of  the  said  farms, 
lands  and  hereditaments  to  him  upon  the  twenty-ninth  day  of  September, 
so  farmed,  cultivated  and  managed  as  aforesaid,  and  on  such  perform- 
ance of  such  other  covenants  as  aforesaid,  pay  or  cause  to  be  paid  to 
the  plaintiff  for  the  manure,  tillages,  hay,  clover,  &c.,  usually  paid 
for  as  between  an  outgoing  and  incoming  tenant,  such  sum  as  the 
same  should  be  said  to  be  worth  by  the  valuation  of  two  persons,  &c. 
Averment :  that,  though  the  plaintiff  did  quit  and  deliver  up  possession 
of  the  several  farms  in  the  parts,  at  the  time  and  in  the  manner  in  the 
indenture  covenanted,  and  did  perform  all  other  things  by  the  said 
indenture  on  his  part  covenanted  to  be  performed,  and  although  the 
manure,  tillages,  hay,  clover,  &c.,  upon  the  said  farms  when  the  same 
were  delivered  up,  as  are  usually  paid  for  between  an  outgoing  and  an 
incoming  tenant,  were  valued  to  be  worth  a  large  sum  of  money,  &c.  ; 
I  and  although  the  plaintiff  had  done  all  things  necessary,  &c.,  and  a 
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reasonable  time  had  elapsed,  &c.,  3'et  the  defendant  had  not  paid  the 
said  sum  or  any  part  thereof,  &c. 

Plea  :  That  the  plaintiff  did  not  surrender  and  yield  up  the  said  agree- 
ment in  the  said  indenture  mentioned  as  covenanted  bj'  the  plaintiff. 

Demurrer  and  joinder  therein. 

Henri/  Mills,  in  support  of  the  demurrer.  The  consideration  for  the 
defendant's  covenant  is  not  entire  and  indivisible.  The  plaintiff's  cov- 
enant to  deliver  up  the  agreement  does  not  go  to  the  whole  considera- 
tion ;  therefore,  according  to  the  authorities  collected  in  the  note  to 
Pordage  v.  Cole,^  the  non-performance  of  it  does  not  bar  the  action. 

Hmmm,  for  the  defendant.  Whether  the  performance  of  a  covenant 
by  one  party  constitutes  a  condition  precedent  to  the  right  to  enforce 
the  performance  of  a  covenant  on  the  part  of  the  other,  must  in  every 
case  depend  on  the  intention  of  the  parties  to  be  collected  from  the  whole 
instrument.  In  Stavers  v.  Curling  the  defendant  covenanted  to  proceed 
to  a  fishery  and  procure  a  cargo  consisting  of  sperm  oil  in  as  great  a 
proportion  as  possible,  to  deliver  the  cargo  in  London,  to  obey  orders,  to 
be  frugal  of  provisions,  &c. ,  and  not  to  smuggle  or  trade  ;  and  the  de- 
fendants covenanted,  on  performance  of  the  before-mentioned  condi- 
tions on  the  part  of  the  plaintiff,  to  pay  him  a  certain  proportion  of  the 
net  proceeds  of  the  cargo.  Tindal,  C.  J.,  pointed  out  that  if  the  mat- 
ter were  res  integra  the  argument  would  be  strong,  that  the  words  "on 
performance  of  the  before-mentioned  terms  and  conditions  on  the  part 
of  the  plaintiff,"  would  show  that  the  intention  was  to  make  the  per- 
formance by  the  plaintiff  a  condition  precedent.  The  i-ule  acted  on  in 
that  case  does  not  apply  where  the  plaintiff  covenants  to  perform  a 
specific  act  on  a  particular  daj',  and  the  defendant's  covenant  is  to  do 
something  on  the  performance  of  that  act.  [Bramwell,  B.  It  may 
be  that  by  the  word  "if"  the  parties  intended  to  make  the  performance 
of  the  plaintiff's  covenant  a  condition  precedent.  He  referred  to  Grey 
v.-  Friar.  ^] 

H.  Mills.,  in  repty.  Unless  the  covenants  are  treated  as  independent 
the  plaintiff  may  get  nothing,  because  he  may  fail  in  the  performance 
of  the  covenant  to  give  up  possession  of  the  agreement  by  reason  of 
its  performance  having  become  impossible.     Grimman  v.  Legge." 

Pollock,  C.  B.  The  plaintiff  is  entitled  to  our  judgment.  The 
decision  of  this  case  must  turn  upon  the  obvious  intention  of  the  par- 
ties rather  than  upon  any  strict  construction  of  the  language  used.  In 
Boone  v.  Eyre  and  Pordag§  v.  Cole  there  was  nothing  in  the  language  to 
prevent  the  acts  to  be  done  by  the  plaintiffs  from  being  treated  as  con- 
ditions precedent.  But  common  sense  and  justice  dictated  the  decision 
in  those  eases.  It  is  a  general  rule  that  covenants  are  to  be  treated  as 
independent  rather  than  as  conditions  precedent,  especially  where  some 
benefit  has  been  derived  by  the  covenantor. 

Beamvs'eli,,  B.    I  am  of  the  same  opinion,  though  not  without  some 

1  1  Wms.  Saund.  319  h,  320  c. 

2  4  H.  L.  665.  8  8  B.  &  C.  324. 
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doubt.  The  expressions  "if  the  plaintiff  did  and  should  on  the  25th 
quit,  &c.  ;  and  did  and  should  well  and  truly  observe,  perform,  and 
keep  all  and  singular  other  the  covenants  and  agreements  thereinbefore 
contained,"  prima  facie  make  the  covenant  of  the  defendant  con- 
tingent on  the  performance  of  the  plaintiff's  covenants.  I  say  with 
Tindal,  C.  J.,  if  this  matter  were  res  integra  I  should  doubt.  But 
Boone  v.  Eyre  has  established  a  principle  which  is  fatal  to  Mr.  Han- 
nen's  argument.  The  defendant's  covenant  appears  to  be  made  condi- 
tional upon  the  performance  of  all  the  covenants  on  the  part  of  the 
plaintiff.  But  some  of  them,  such  as  that  for  further  assurance,  are  not 
to  be  performed  until  after  the  time  for  payment.  Therefore  it  is  im- 
possible to  construe  the  covenant  literally.  The  reasonable  construc- 
tion is,  that  the  plaintiff  is  entitled  to  recover  for  the  manure ;  and 
that  the  breach  of  his  covenant  is  the  subject  of  a  cross-action.  I  do 
not  say  that  if  possession  of  the  farms  had  not  been  delivered  up,  that 
the  plaintiff  could  have  sued.  That  is  of  the  substance  of  the  consid- 
eration. I  had  some  doubt  whether  the  surrender  of  this  document 
was  not  equally  so.  But  there  is  an  independent  covenant  by  the 
plaintiff  to  surrender  up  all  his  unexhausted  term  and  interest,  which 
has  been  performed. 

Watson,  B.  In  cases  of  this  kind  we  must  look  to  the  substance 
and  real  intention  of  the  parties  rather  than  to  any  particular  expres- 
sion. It  is  often  difficult  to  say  what  covenants  are  conditions  prece- 
dent and  what  are  not ;  and  it  is  well  to  adhere  to  the  canons  laid 
down  by  Mr.  Serjeant  Williams  for  determining  the  question.  The 
delivery  up  of  this  piece  of  paper  is  immaterial,  and  not  of  the  sub- 
stance of  the  consideration. 

Channell,  B.  I  think  that  the  dehvering  up  of  this  document  is 
not  of  the  essence  of  the  consideration ;  and  therefore  the  covenant  to 
deliver  it  up  is  not  a  condition  precedent  unless  expressly  made  so. 
Boone  v.  Eyre  seems  to  show  that  the  language  of  this  deed  is  not 
sufficient  for  that  purpose.  Judgment  for  the  plairdiff. 


WHITE  V.  BEETON. 
In  the  Exchequer,  June  5,  1861. 

[Reported  in  7  Hurlstone  ^  Norman,  42.] 

Declaration.  That  an  agi-eement  was  made  between  the  defend- 
ant and  the  plaintiff  in  the  words  following,  that  is  to  say :  "An  agree- 
ment made  the  thirtieth  day  of  June,  a.d.  1856,  between  James 
Beeton,  of,  &c. ,  of  the  one  part  (meaning  the  above-named  defendant) , 
and  Wilham  White  (meaning  the  above-named  plaintiff) ,  and  Wilson 
Whitley,  both  of,   &c.,  of  the  second  part;   whereby,  in  considera- 


SECT.   VI. J  WHITE   V.    BEETON.  885 

tion  of  the  sum  of  877Z.  14s.  of  lawful  English  money,  to  be  paid 
on  or  before  the  first  day  of  July,  1860,  in  the  following  propor- 
tions, that  is  to  say,  to  Mr.  William  White  (meaning  the  plaintiff), 
for  cash  advanced  by  him  to  the  Hull  Loan  and  Discount  Society, 
the  sum  of  69/.  14s.,  also  the  sum  of  480/.,  being  the  value  of 
and  in  full  payment  for  sixty  shares  of  81.  per  share,  held  by  him' 
in  his  own  name ;  also  the  sum  of  40/. ,  being  the  value  of  five 
shares  of  8/.  each  now  belonging  to  him,  and  originallj'  held  by  Mr. 
Charles  Todd,  all  in  the  said  Hull  Loan  and  Discount  Society  ;  and  to 
Mr.  Wilson  Whitley  the  sum  of  160/.,  being  the  value  and  in  full  pay- 
ment for  twenty  shares  of  8/.  each,  held  by  him  in  the  said  societj^  and 
to  Mr.  John  Goodburne  the  sum  of  120/.,  being  the  value  of  and  in 
fuU  payment  for  fifteen  shares  of  8/.  each,  held  by  him  in  the  said 
societ}',  with  interest  at  five  per  cent  per  annum  in  the  mean  time,  to 
be  paid  half  j'early,  &c.  In  consideration  whereof  the  parties  named 
herein  as  of  the  second  part  to  this  agreement  do  herebj'  covenant  and 
agree,  on  account  of  the  sums  of  money  before  named,  that  the  entire 
property  of  and  in  the  said  Hull  Loan  and  Discount  Society,  and  all 
the  sums  of  money  now  standing  in  the  books  to  the  credit  of  the  said 
society,  and  all  the  interest,  profits,  and  emoluments  arising  therefrom, 
and  now  due  or  to  become  due,  shall  from  this  day  be  vested  in,  and 
exclusively  belong  to,  and  be  held  by  and  to  the  uses  of  the  said  James 
Beeton,  his  heirs  and  assigns,  and  all  promissory  notes,  bonds,  or  other 
aecurities  shall  be  given  up  to  him  on  the  signing  of  this  agreement, 
and  all  necessary  assistance  in  the  recovery,  at  law  or  in  equity,  of 
any  sums  of  money  owing  on  the  said  notes  or  other  securities  shall  be 
given  by  the  said  William  White  as  heretofore.  And  for  the  securing 
the  paj-ment  of  the  sum  of  877/.  14s.  as  aforesaid,  and  the  interest 
that  may  become  due  thereon,  the  said  James  Beeton  hereby  agrees  to 
deposit  with  the  said  William  White  the  title  deeds  and  conveyances  of 
certain  lots  of  land  belonging  to  the  said  James  Beeton,  to  remain  with 
him  until  the  said  sum  of  877/.  14s.  and  interest  thereon  shall  be  fully 
paid.  And  the  said  William  White  hereby  agrees,  that  on  payment  to 
him  and  them  of  the  sums  of  monej'  as  above  by  the  said  James 
Beeton,  he  will  deliver  up  to  the  said  James  Beeton  or  his  assigns  all 
the  said  title  deeds  and  conveyances  of  the  said  lots  of  land  without 
injury  done  to  them  ;  and  he  will  not  in  the  mean  time  use  them  for  any 
purpose  but  for  their  care  and  safe-keeping,  according  to  the  true  intent 
and  meaning  of  this  agreement.  Witness  our  hands,  the  day  and  year 
first  before  written,  James  Beeton,  William  White,  Wilson  Whitley." 
And  although,  before  suit,  all  conditions  precedent  were  fulfilled,  and 
all  things  had  happened,  and  all  times  had  elapsed  necessary  to  entitle 
the  plaintiff  to  a  performance  by  the  defendant  of  the  said  agreement, 
yet  the  defendant  hath  not  paid  the  said  principal  sums  of  money  by 
the  said  agreement  to  be  paid  to  the  plaintiff,  or  any  part  thereof,  or 
any  interest  thereon. 
Plea :    That  the  said  society  was  a  common  partnership,  and  was  not 


886  "WHITE   V.   BEETON.  [CHAP.   IH. 

constituted  under  any  act  of  parliament ;  that  tlie  defendant  entered 
into  the  contract  in  the  declaration  mentioned  on  the  faith  and  in  con- 
sideration of  aU  the  shares  in  the  said  society  being  vested  in  him  :  that 
neither  the  plaintiff  nor  the  said  Wilson  Whitley  had  any  power  or 
authority,  nor  were  they  or  either  of  them  ever  ready  or  willing  or 
able,  to  vest  in  the  defendant  the  said  five  shares  of  the  said  Charles 
Todd,  nor  did  the  same  ever  vest  in  the  defendant ;  and  the  said  Charles 
Todd  has  wholly  repudiated  the  said  contract :  that  neither  the  plain- 
tiff nor  the  said  Wilson  Whitley  had  any  power  or  authority,  nor  were 
thej'  or  either  of  them  ever  ready  or  willing  or  able,  to  vest  in  the  de- 
fendant the  said  shares  of  the  said  John  Goodburne,  nor  did  the  said 
last-mentioned  share  ever  vest  in  the  defendant ;  and  the  said  John 
Goodburne  has  whoUy  repudiated  the  said  contract :  that,  with  the 
exception  of  certain  shares  held  by  the  defendant,  the  said  shares  in 
the  said  agreement  mentioned  were  all  the  shares  in  the  said  society,  and 
that  the  substantial  part  of  the  contract  in  the  declaration  mentioned 
was  that  the  defendant  should  become  the  owner  of  all  the  shares  in  the 
said  society,  so  that  the  defendant  might  become  the  sole  partner  in  the 
said  society,  and  so  that  he  might  carry  on  the  business  of  the  said 
society  exclusively  on  his  own  account :  that  by  reason  of  the  premises 
in  this  plea  mentioned  all  the  shares  in  the  said  societj'  never  vested  in 
the  defendant,  and  neither  the  plaintifi"  nor  the  said  Wilson  Whitley,  nor 
either  of  them,  ever  was  ready,  willing,  or  able  to  vest  in  the  defendant 
all  the  shares  in  the  said  society,  whereby  the  consideration  for  the 
defendant  entering  into  the  said  contract  failed. 

Demurrer  and  joinder  therein. 

MelUsh  appeared  in  support  of  the  demurrer ;  but  the  Court  called 
on 

Quain  to  support  the  plea.  The  defendant  entered  into  the  agree- 
ment upon  the  faith  and  in  consideration  that  all  the  shares  in  the 
society  should  be  vested  in  him ;  but,  as  two  of  the  shareholders  have 
refused  to  vest  in  him  their  shares,  a  substantial  part  of  the  considera- 
tion has  failed.  [Martin,  B.  Suppose  a  person  says  to  another,  "  1 
have  a  debt  due  to  me  of  1,000/.,  and  A.  B.  has  a  debt  due  to  him  of 
500Z.  ;  in  consideration  of  3'our  pa3-ing  me  a  sum  of  mone^',  I  wiU  assign 
to  you  m3'  debt  immediatelj',  and  I  undertake  to  assign  to  you  the  debt 
of  A.  B.  at  the  end  of  one  year  ;  "  if  he  assigns  his  own  debt,  and  the 
assignee  accepts  the  assignment,  and  has  the  benefit  of  it,  is  it  any 
answer  to  an  action  for  the  consideration  that  he  has  not  procured  an 
assignment  of  the  debt  of  A.  B.  ?]  The  doctrine  on  this  subject  is 
founded  on  the  case  of  Boone  v.  Eyre,  where  Lord  JIansfield  said : 
"  The  distinction  is  \&ry  clear,  where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  the}'  are  mutual  conditions,  the  one 
precedent  to  the  other.  But  where  they  go  only  to  a  part,  where  a 
breach  may  be  paid  for  in  damages,  there  the  defendant  has  a  remedj'' 
on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent."  The 
authorities  are  discussed  in  1  Wms.  Saund.  319  6,  note,  where  rules 
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are  laid  down  for  ascertaining  when  covenants  are  dependent  or  inde- 
pendent. Here  the  defendant's  bargain  was  that  he  should  become 
the  sole  proprietor  of  all  the  shares  in  the  society,  and,  as  the  bringing 
a  cross-action  would  not  effect  that  object,  the  breach  could  not  be 
compensated  by  damages.  In  Ritchie  v.  Atkinson,  where  it  was  held 
that  the  delivery  of  a  complete  cargo  was  not  a  condition  precedent  to 
the  right  to  recover  a  freight,  the  sum  to  be  recovered  was  apportion- 
able.  Glaholm  v.  Hays,  Croockewit  v.  Fletcher,^  and  Ellen  v.  Topp, 
established  this  rule,  that,  although  part  of  the  consideration  has  been 
enjoyed,  yet,  if  a  substantial  part  has  not  been  performed,  the  contract 
cannot  be  enforced.  In  Chanter  v.  Leese,''  the  consideration  for  the  de- 
fendant's contract  was  the  exclusive  use  of  six  patents  ;  but  one  of  them 
being  void  for  want  of  novelty,  it  was  held  that  the  contract  could  not 
be  enforced,  because  he  had  not  the  whole  benefit  of  that  for  which  he 
contracted.  So,  here,  the  bargain  was  for  an  entire  thing  ;  viz.,  all  the 
shares  in  the  society.  [Bramvtell,  B.  In  Ellen  v.  Topp,  there  was  a 
continuing  duty  to  be  performed  :  the  case  maj'  be  different  where  there 
is  only  a  single  act.  The  defendant  might  have  refused  to  accept  the 
other  shares  until  he  got  an  undertaking  from  the  two  shareholders  that 
they  would  transfer  to  him  their  shares  ;  and  he  should  have  returned 
the  promissory  notes  and  other  securities,  and  said,  "  I  will  repudiate 
the  contract,  unless  all  the  shares  are  transferred  to  me  within  a  reason- 
able time;''  but,  instead  of  doing  so,  he  takes  a  benefit  under  it.  Chan- 
NELL,  B.  Bj'  not  repudiating  the  contract,  does  not  the  defendant 
affirm  it  ?]  If  the  defendant  appropriated  any  portion  of  the  property, 
after  he  became  aware  that  the  plaintiff  could  not  perform  his  under- 
taking, that  should  have  been  replied.  [Beamwell,  B.  Suppose  prom- 
issory notes  to  the  amount  of  2,000Z.  were  handed  over  to  the  defendant, 
and  he  carried  on  the  business  for  a  long  time,  trying  to  negotiate  with 
the  two  shareholders  for  the  transfer  of  their  shares,  is  he  to  pay  noth- 
ing for  the  shares  he  has  got  ?]  If  the  defendant  had  carried  on  the 
business,  he  would  be  liable  to  account  to  the  other  partners  in  a  court 
of  equity.  The  authorities  show  that  the  question,  whether  covenants 
are  dependent  or  independent  of  each  other,  is  to  be  determined  by  the 
intention  of  the  parties  as  it  appears  on  the  instrument.  Stavers  v. 
Curling  and  Macintosh  v.  The  Midland  Counties  Railway  Company' 
point  out  the  distinction  between  covenants,  the  breach  of  which  may 
be  compensated  by  damages,  and  covenants  which  go  to  the  whole  con- 
sideration. 

MeUish,  contra.  There  has  been  no  such  failure  of  consideration  as 
to  preclude  the  plaintiff  from  recovering  in  this  action.  The  declara- 
tion contains  a  general  averment  of  the  occurrence  of  all  things  neces- 
sary to  entitle  the  plaintiff  to  a  performance  by  the  defendant  of  his 
agreement.  The  plea  alleges  that  the  plaintiff  has  not  performed  that 
portion  of  his  contract  which  relates  to  the  vesting  in  the  defendant 

1  1  H.  &  N.  893.  2  4  M.  &  W.  295 ;  in  error,  5  M.  &  W.  698. 

8  14  M.  &  W.  548. 
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the  shares  of  two  shareholders.  Therefore  it  must  be  assumed  that 
ever}'  thing  has  been  done  b}-  the  plaintiff,  except  that  which  the  plea 
alleges  is  not  done.  In  this  respect  the  case  differs  from  Chanter  v. 
Leese,  because  there  the  declaration  contained  no  averment  of  per- 
formance of  any  condition  precedent.  This  case  is  also  unlike  Ellen  v. 
Topp,  where  there  was  to  be  a  continual  performance  of  the  whole 
agreement  on  both  sides  ;  so  that  when  one  party  ceased  to  perform 
his  part,  the  other  was  at  hberty  to  do  so.  The  cases  are  reviewed, 
and  the  rule  laid  down  in  Boone  v.  Eyre  is  thus  explained,  in  1  "Wms. 
Saund.  320  d,  note  :  "  Hence  it  appears  that  the  reason  of  the  decision 
in  these  and  other  similar  cases,  besides  the  inequahty  of  the  damages, 
seems  to  be  that  where  a  person  has  received  a  part  of  the  considera- 
tion for  which  he  entered  into  the  agreement,  it  would  be  unjust  that, 
because  he  has  not  had  the  whole,  he  should  therefore  be  permitted  to 
enjoy  that  part  without  either  paying  or  doing  any  thing  for  it.  There- 
fore the  law  obliges  him  to  perform  the  agreement  on  his  part,  and 
leaves  him  to  his  remedy  to  recover  any  damage  he  may  have  sus- 
tained in  not  having  received  the  whole  consideration."  Campbell  v. 
Jones  was  decided  on  that  principle.  Ritchie  r.  Atkinson  is  an 
express  authority  that  the  transfer  of  all  the  shares  was  not  a  condi- 
tion precedent  to  the  plaintiff's  right  to  paj'ment  for  his  shares.  The 
plaintiff  cannot,  at  law  or  in  equit}-,  recover  back  that  which  the  de- 
fendant has  received ;  and  the  defendant  ought  not  to  have  taken  any 
benefit  under  the  agreement  without  first  ascertaining  that  the  plain- 
tiff was  in  a  position  to  transfer  to  him  all  the  shares.  The  defendant, 
by  accepting  a  part  performance  of  the  contract,  has  precluded  himself 
from  insisting  upon  the  performance  of  the  remainder  as  a  condition 
precedent  to  the  plaintiff's  right  to  recover. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  agreement  is  set  out  in  hmc  verba,  and  it  appears  to  be 
made  between  the  defendant  of  the  one  part,  and  the  plaintiff  and  W. 
Whitlej'  of  the  second  part.  The  agreement  then  stipulates  in  sub- 
stance that  all  the  shareholders  in  a  loan  society  shall  give  up  their 
shares  to  the  defendant  at  certain  prices.  He  is  to  paj*  to  the  plaintiff 
a  certain  sum,  to  pay  to  Whitley  another  sum,  and  to  pay  to  other 
persons,  who  do  not  appear  to  have  signed  the  agreement,  other  sums. 
I  can  see  nothing  to  prevent  the  fact  that  he  had  agreed  with  the 
other  shareholders,  and  then  came  to  the  plaintiff  and  Whitle}-,  and 
said,  "  I  have  bargained  with  the  other  parties;  if  j'ou  will  sign  this 
agreement,  you  need  not  trouble  yourselves  about  them  ;  "  whereupon 
the  plaintiff  and  Whitley  agree  to  give  up  their  shares  upon  paj-ment 
to  each  of  them  of  a  certain  sum.  After  a  lapse  of  more  than  four 
years  the  plaintiff  wants  to  be  paid,  and  then  the  defendant  says:  "I 
have  not  got  the  other  shareholders  to  agree,  and  cannot  get  the  whole 
of  the  shares  in  the  societj' ;  therefore  I  am  not  in  the  position  in 
which  I  ought  to  be,  because  I  entered  into  the  agreement  upon  the 
faith  that  I  was  to  have  the  whole."     It  may  be  his  misfortune  or  his 
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fault  that  he  has  failed  to  carry  out  the  arrangement,  but  that  cannot 
affect  the  plaintiff's  rights.  It  appears  to  me,  therefore,  that  this  case 
does  not  faU  within  the  rule  relied  upon  by  Mr.  Quain,  where  the 
parties  have  agreed  that  the  performance  of  certain  things  shall  be  a 
condition  precedent.  It  is  clear  that  the  defendant  derived  consider- 
able benefit  from  the  agreement,  for  aU  the  property  belonging  to  the 
society  was  vested  in  him. 

Bkamwell,  B.  I  am  of  the  same  opinion.  I  think  Lord  Kenyon's 
remark  in  Campbell  v.  Jones  is  perfectly  correct,  viz.,  that  "whether 
these  kinds  of  covenants  be  or  be  not  independent  of  each  other  must 
certainly  depend  on  the  good  sense  of  the  case,"  except  where  the 
parties,  by  express  agreement,  have  determined  that  something  shall 
be  a  condition  precedent.  In  the  common  case  of  building  a  house, 
the  person  who  employs  the  builder  says,  "The  money  shall  be  paid 
when  the  house  is  built ;  "  and  if  it  is  not  built,  the  money  is  not  pay- 
able because  the  contract  has  not  been  performed.  But  where  there  is 
no  express  stipulation  making  the  performance  of  some  act  a  condition 
precedent.  Lord  Kenyon's  observation  applies. 

The  question  then  is,  What  is  the  good  sense  of  the  case  which  we 
have  now  to  decide?  I  cannot  help  thinking  that  the  performance  of 
an  act  may  be  at  one  time  a  condition  precedent  and  not  at  another. 
For  instance,  if  I  bargain  for  the  purchase  of  ten  horses  for  a  certain 
sum  of  money,  and  the  seller  delivers  only  nine,  I  may  say  to  him,  "  I 
will  not  accept  them  ;  my  bargain  was  for  ten."  But  if  instead  of  so 
doing  I  take  the  nine  horses  and  use  them,  that  which  was  at  one  time 
a  condition  precedent,  by  my  own  conduct  has  become  no  condition 
precedent.  Therefore  the  delivery  of  ten  horses  was  a  condition  pre- 
cedent at  one  time  and  not  at  another.  In  the  case  of  Ritchie  v.  At- 
kinson the  defendant  might  have  said  to  the  plaintiff:  "  You  have  not 
performed  your  condition  precedent  to  saU  on  a  j)articular  day,  and  we 
will  not  load;"  but,  having  loaded,  they  could  not  saj-,  "The  freight 
shall  not  be  paid  because  it  was  a  condition  precedent  that  you  should 
sail  on  a  particular  da}'."  So,  in  this  case,  the  defendant  might  have 
said  to  the  plaintiff  and  Whitley,  "  I  wiU  not  take  from  j-ou  any  assign- 
ment of  your  shares  until  I  am  sure  that  you  have  the  authority  of  the 
two  other  shareholders  to  vest  in  me  their  shares,  so  that  I  shall  get 
the  full  benefit  of  the  contract."  However,  he  did  not  do  so,  but 
took  all  the  property,  credits,  and  securities  of  the  society ;  for  we 
must  assume  that  the  allegations  in  the  declaration  not  controverted 
by  the  plea  are  the  true  facts. 

Then,  is  it  a  condition  precedent  to  the  performance  of  his  contract 
that  the  shares  of  the  two  refractory  shareholders  should  be  vested  in 
him?  We  must  look  at  the  good  sense  of  the  matter,  and  I  think 
th.at  in  cases  of  this  kind  there  may  be  a  part  performance  where  there 
is  no  condition  precedent.  Suppose,  for  instance,  the  guardians  of  a 
union  workhouse  contracted  with  a  baker  to  supply  one  hundred  loaves 
every  day  for  three  months,  and  he  supphed  them,  with  one  exception, 
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when  he  delivered  ninety-nine  only,  it  would  be  preposterous  to  say 
that  he  is  not  entitled  to  be  paid  the  contract  price.  Again,  suppose 
the  baker  delivered  the  hundred  loaves  on  one  day  only,  is  he  entitled  to 
be  paid  the  contract  price?  It  seems  to  me  that  would  be  equally 
unjust,  and  that  the  guardians,  who  had  the  hundred  loaves  for  one  day 
only,  might  reasonably  complain  that  a  new  contract  should  be  forced 
upon  them  ;  and  as  to  retaining  the  loaves  they  might  say,  "  We  can- 
not help  it,  for  the_y  are  consumed."  Therefore  it  seems  to  me  that 
there  may  be  cases  of  partial  performance  in  which  the  party  would 
not  be  entitled  to  the  contract  price,  and  there  may  be  other  cases  of 
partial  performance  in  which  he  would  be  entitled  to  the  contract 
price.  Then  where  is  the  line  to  be  drawn?  If  there  is  a  substantial 
performance  of  the  contract,  the  price  must  be  paid,  and  the  remedy 
is  by  a  cross-action.  If  one  loaf  only  was  missing  out  of  three  thousand 
which  ought  to  have  been  delivered,  there  would  be  a  substantial  per- 
formance of  the  contract,  but  upon  what  deficiency  there  would  cease 
to  be  a  substantial  performance  is  another  question.  Apptying  that 
reasoning,  has  there  been  in  this  case  such  a  substantial  performance 
of  the  contract  that  the  plaintiff  is  entitled  to  the  price  and  the  defend- 
ant is  driven  to  his  cross-action  ?  I  am  not  sure  that,  upon  demurrer 
and  with  the  materials  before  us,  that  question  can  be  correctlj^  deter- 
mined ;  but  I  think  the  answer  is  that  the  defendant  has  undertaken  to 
make  a  good  plea  and  has  failed,  and  that  it  appears  by  the  declara- 
tion that  enough  has  been  done  by  the  plaintiff  to  entitle  him  to  the 
contract  price.  I  put  it  on  this  ground  :  the  promissory  notes,  bonds, 
and  other  securities  of  the  society  are  to  be  handed  over  to  the  defend- 
ant immediatelj-  on  signing  the  agreement ;  and  if  he  wanted  guaran- 
ties that  the  shares  of  the  two  refractory  shareholders  should  \'est  in 
him,  he  ought  not  to  have  signed  an  agreement  wherebj-  he  was  bound 
at  once  to  take  the  assets  with  the  securities  of  the  societj-.  Inasmuch 
as  one  act  which  the  plaintiff  had  to  do  was  to  be  done  at  one  time, 
and  another  act,  namely,  the  getting  the  assent  of  the  two  shareholders 
to  vest  their  shares  in  the  defendant,  was  to  be  done  at  a  future  time, 
there  is  good  reason  for  supposing  that  the  performance  of  the  latter 
act  is  not  a  condition  precedent.  It  maj'  be  that  the  defendant  would 
have  been  at  liberty,  after  the  lapse  of  a  reasonable  time  for  procuring 
the  assent  of  the  two  shareholders,  to  have  returned  to  the  plaintiff 
the  property  and  securities  received  from  him,  and  to  have  reinstated 
him  so  far  as  practicable  ;  and  then  to  have  said,  "  You  have  not  per- 
formed your  contract,  and'  you  were  bound  to  do  so  within  a  reason- 
able time  ;  although  I  was  obliged  to  take  the  property  and  securities 
at  the  time  the  agreement  was  signed,  I  now  return  them  to  j'ou,  and 
rescind  the  contract,  as  you  have  failed  to  perform  the  whole  of  your 
undertaking." 

In  whatever  way  the  case  is  regarded,  it  seems  to  me  that  the  plea 
is  defective.  It  ought  at  least  to  have  stated  that  a  reasonable  tim_e 
had  elapsed,  before  the  commencement  of   this  suit,  for  the   plaintift 
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to  get  the  consent  of  the  two  shareholders,  and  that  he  had  failed ; 
that  in  a  reasonable  time  afterwards  the  defendant  returned  what 
he  had  received  and  rescinded  the  agreement.  If  a  good  plea  could 
be  made  (and  I  doubt  whether  it  could  at  law,  because  the  plaintiff  was 
to  do  one  act  at  one  time  and  another  act  at  another  time) ,  it  could 
only  be  done  in  the  way  I  have  stated.  Further,  that  the  substantial 
part  of  the  contract  could  not  be  performed  without  the  consent  of  the 
two  shareholders  to  the  vesting  of  their  shares  in  the  defendant,  must 
be  bj-  reason  of  the  property,  securities,  and  shares  delivered  to  the 
defendant  being  of  no  sensible  value  as  compared  with  the  vesting  ia 
him  of  those  shares,  but  the  plea  fails  to  state  that. 

Upon  the  whole,  therefore,  I  come  to  this  conclusion :  First,  that  in- 
asmuch as  the  plaintiff  was  to  deliver  the  securities  to  the  defendant  at 
one  time,  and  at  another  time  to  get  the  consent  of  the  two  sharehold- 
ers to  the  vesting  of  their  shares  in  the  defendant,  the  performance  of 
the  latter  act  is  not  a  condition  precedent  to  the  plaintiff's  right  to 
recover  in  this  action  ;  but  the  non-performance  of  that  act  is  the  sub- 
ject of  a  cross-action.  Secondl}',  assuming  that  the  performance  of 
that  act  was  a  condition  precedent,  it  was  only  so  in  the  sense  I  have 
already  described,  where  the  partj'  must  insist  on  his  right  to  the  per- 
formance of  that  part  of  the  contract  before  he  accepts,  or,  having 
accepted,  retains  the  benefit  of  the  other  part.  Third!}',  if  the  per- 
formance of  the  act  is  to  be  treated  as  a  condition  precedent  on  account 
of  the  comparative  worthlessness  of  that  part  of  the  contract  which 
the  plaintiff  has  performed,  the  defendant  should  have  made  that  ap- 
parent on  his  plea.  Therefore,  upon  all  the  three  grounds  on  which 
it  was  suggested  that  the  vesting  of  these  shares  in  the  defendant  was 
a  condition  precedent,  Mr.  Quain  has  failed,  that  is  to  say,  he  has  failed 
to  show  that  the  performance  of  the  act  was  in  any  sense  a  condition 
precedent ;  or,  assuming  it  was,  he  has  failed  to  show  that  the  defend- 
ant availed  himself  of  his  right  to  its  performance,  and,  within  a  rea- 
sonable time,  returned  what  he  had  received ;  and  he  has  also  failed  to 
show  any  condition  precedent  bj'  alleging  the  comparative  worthless- 
ness of  that  part  of  the  contract  which  the  plaintiff  did  perform.  For 
these  reasons  I  think  that  the  plaintiff  is  entitled  to  judgment.  My 
brother  Martin,  who  has  left  the  court,  requested  me  to  state  that  he  is 
of  the  same  opinion. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  agreement  is  set  out  in  terms  in  the  declaration,  and 
the  plaintiff  seeks  to  recover  his  proportion  of  the  money  payable 
under  that  agreement.  No  objection  has  been  made  to  the  declaration, 
and  the  question  is,  whether  it  is  answered  by  the  plea.  The  defendant 
relies  upon  this :  that  the  plaintiff  has  not  done  any  act  by  which  he 
has  vested  in  the  defendant  the  shares  of  two  of  the  shareholders  in 
the  society,  and  that  they  have  repudiated  the  contract.  Then,  does 
that  afford  any  answer  to  the  declaration?  Upon  these  pleadings  it 
must  be  assumed  that  aU  the  stipulations  of  the  contract  required  to  be 
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performed  before  the  time  arrived  for  payment  of  the  money  to  the 
plaintiff,  have  been  performed,  with  the  exception  of  the  two  particu- 
lars I  have  mentioned.  The  question  then  is,  whether  the  defendant 
is  liable  to  \mj  to  the  plaintiff  these  sums  of  money,  which  are  the 
stipulated  proportions  which  he  was  to  receive,  or  whether  the  defend- 
ant can  say  that  there  has  been  an  entire  failure  of  the  contract  so  as 
to  preclude  the  plaintiff  from  recovering  them.  I  am  of  opinion  that 
he  cannot,  and  that  the  vesting  iu  the  defendant  the  shares  of  the  two 
shareholders  who  repudiated  the  contract,  was  not  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover.  I  agree  that  in  a  certain  sense 
it  might  have  been, — the  defendant  might,  if  he  had  thought  of  it, 
have  stood  aloof  from  any  acquiescence  in  a  part  performance  of  the  con- 
tract bj'  the  plaintiff.  I  agree  that  the  performance  of  certain  stipu- 
lations might  not  give  the  plaintiff  a  right  to  recover  this  money 
when  the  rest  have  not  been  performed.  But  in  this  case  there  has 
been,  not  a  mere  partial  performance  by  the  plaintiff,  but  a  partial 
performance  which  has  been  accepted  bj*  the  defendant,  and  of 
which  he  has  had  the  benefit :  for  on  these  pleadings  we  must  as- 
sume that  all  the  promissory  notes,  bonds,  and  other  securities  were 
delivered  up  to  the  defendant  on  signing  the  agreement,  and  that  aU 
necessary-  assistance  has  been  rendered  to  him  for  the  recovery,  at  law 
or  in  equit}',  of  any  moneys  owing  on  the  notes  or  other  securities.  It 
seems  to  me  that  the  defendant  should  either  have  repudiated  the  con- 
tract before  this  action  was  brought,  and  have  returned  all  that  he  ob- 
tained by  it,  or  he  should  have  averred  in  his  plea  that  a  reasonable 
time  had  not  elapsed  so  as  to  enable  him  to  see  whether  the  plaintiff 
would  perform  the  rest  of  the  contract.  For  want  of  that  averment,  I 
think  that  the  plea  is  bad. 

It  seems  to  me  that  the  case  falls  within  the  principle  of  the  deci- 
sions in  Boone  v.  Eyre,  Ritchie  v.  Atkinson,  and  Campbell  v.  Jones ; 
and  is  distinguishable  from  the  cases  of  Chanter  v.  Leese,  and  Ellen  v. 
Topp,  on  the  ground  that  it  cannot  be  said  that  the  plaintiff  was  to  con- 
tinue to  do  something,  which  was  to  be  the  consideration  for  the  per- 
formance by  the  defendant  of  his  part  of  the  contract. 

Judgment  for  the  plaintiff. 


SECT.   VI.J  PTJST   V.   DOWIB. 

PUST  V.  DOWIE. 
In  the  Quekn's  Bench,  April  28,  1863. 

[Bepm-ted  in  32  Law  Journal  Reports,  Queen's  Bench,  179.] 

In  the  Exchequer  Chamber,  February  4,  1865. 

[Reported  in  34  Law  Journal  Reports,  Queen's  Bench,  127.] 

Declaration,  setting  out  tlie  following  charter-party  made  between 
the  plaintiff  and  the  defendant :  — 

"  Memorandum  for  charter,  Liverpool,  30th  of  July,  1862.  It  is  this 
day  agreed  between  Captain  Pust,  of  the  good  ship  or  vessel  called  the 
Der  "West,  guaranteed  677  tons  English,  3-3  Veritas,  whereof  he  is 
master,  of  the  one  part,  and  James  Dowie,  Esq. ,  freighter  or  charterer 
of  the  said  vessel,  of  the  other  part,  witnesseth,  that  it  is  agreed  that 
(sufficient  room  for  the  cables,  ship's  stores,  provisions,  water,  captain, 
ofHcers,  and  crew,  throughout  this  charter-partj^  being  excepted,  reserv- 
ing, however,  such  room  only  for  that  purpose  as  the  owners  would, 
were  the  ship  to  be  loaded  for  their  exclusive  benefit) ,  the  said  vessel 
shall  immediately  be  made  -ready,  and  receive  and  take  on  board  from 
the  said  charterer  (who  is  to  have  the  fuU  reach  of  the  vessel's  hold 
from  bulkhead  to  bulkhead)  a  full  and  complete  cargo  of  lawful  mer- 
chandise, specie,  gunpowder,  acid  on  deck,  the  short  number  of  steerage 
passengers,  if  necessary,  the  owners  emploj'ing  sufficient  hands  for  that 
purpose  ;  and  thereupon,  on  being  despatched,  shall  proceed  to  Sj'dney, 
N.  S.  W.,  and  there  deliver  the  said  cargo  in  the  usual  and  customary 
manner,  agreeablj-  to  bills  of  lading,  and  so  end  the  voj'age ;  in  con- 
sideration whereof  the  said  affreighter  shall  deliver  alongside  the  cargo 
to  be  laded  on  board  the  said  vessel,  and  shall  receive  or  cause  the 
same  to  be  received  at  her  port  of  discharge  in  the  usual  and  custom- 
ary manner,  and  shall  and  will  pay  for  the  use  and  hire  of  the  said  ves- 
sel, in  respect  of  the  said  voj'age,  the  sum  of  1,550Z.  in  full,  on  condition 
of  her  taking  a  cargo  of  not  less  than  1000  tons  of  weight  and  measure- 
ment, payment  to  be  made  as  foUows,  viz.,  the  captain  to  receive  the 
freight  paj'able  abroad,  as  per  bills  of  lading,  or  an  order  handed  over 
to  him  by  the  charterer  at  the  current  rate  of  exchange,  and  the  balance 
to  be  paid  in  cash  on  sailing,  less  three  months'  interest ;  and  the  said 
charterer  shall  be  allowed  for  the  purpose  of  loading  the  said  vessel 
forty-five  running  days  (Sundays  excepted  throughout  this  charter- 
party)  ,  if  not  sooner  despatched,  to  be  computed  fi'om  the  arrival  of 
the  vessel  at  a  proper  place  of  loading  in  the  Wapping  or  Prince's 
Dock ;  if  she  loads  in  Wapping,  days  not  to  commence  before  8th  of 
August,  having  a  clear  hold,  and  being  in  readiness  to  load,  and  notice 
thereof  being  given  in  writing  to  the  said  charterer.  .  .  .  And  that 
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such  goods  only  as  the  charterer  maj'  direct  shall  be  received  on  board 
the  said  vessel,  for  which  the  mate  shall  give  a  receipt  and  measure 
when  tendered  alongside,  as  well  as  for  weight  of  coals  when  weighed 
into  the  vessel ;  and  no  goods  to  be  received  in  the  cabin  or  any  part 
of  the  vessel  without  the  consent  of  the  charterer.  That  the  master 
shall,  at  the  charterer's  request,  sign  bills  of  lading  for  any  rate  of  freight 
that  may  be  filled  in  and  made  payable  in  any  manner  the  charterer 
may  choose,  without  prejudice  to  this  charter,  and  that  he  shall  attend 
at  the  broker's  office  at  least  once  each  day  after  the  loading  shall  com- 
mence, for  the  purpose  of  signing  such  bills  of  lading.  That  the  vessel 
shall  be  consigned  to  the  charterer's  agents  at  her  port  of  discharge,  the 
owners  pajing  the  outstanding  compensation  or  freight  payable  abroad 
as  per  manifest.  .  .  .  The  captain  to  have  an  absolute  lien  and  charge 
for  freight  on  the  cargo,  and  to  have  no  recourse  on  the  charterer  for 
any  freight  due  abroad  for  bills  of  lading,  if  not  paid,"  &c. 

The  declaration  tlien  alleged  that  all  things  necessary  to  make  the 
said  charter-party  a  complete  and  binding  agreement  between  the 
plaintiff  and  the  defendant  happened  and  were  fulfilled ;  and  further, 
that  all  conditions  were  performed,  and  all  things  happened,  and  all 
times  elapsed  necessarj'  to  entitle  the  plaintiff  to  maintain  this  action 
for  the  several  breaches  of  contract  hereinafter  mentioned.  Yet  the 
defendant  made  default  in  loading  the  said  ship  with  cargo  as  agreed, 
and  did  not  -pay  the  plaintiff  the  balance  of  the  sum  of  1,550^  in  the 
said  charter-party  mentioned,  over  and  above  the  freight  pa_yable  abroad 
as  per  Ijills  of  lading,  and  which,  in  the  whole,  amounted  to  a  sum  less 
than  the  said  sum  of  1,5.50/. 

Third  plea,  as  to  so  much  of  the  declaration  as  relates  to  the  non- 
payment of  the  balance  of  the  said  sum  of  1,550?.,  that  the  vessel  did 
not  nor  could  take  a  cargo  of  not  less  than  1,000  tons  of  weight  and 
measurement  pursuant  to  the  said  condition ;  but,  on  the  contrary, 
could  and  did  only  take  a  cargo  of  very  much  less  than  1,000  tons  of 
weight. 

Demurrer  and  joinder. 

Kemplay,  for  the  plaintiff,  in  support  of  the  demurrer.  The  agree- 
ment that  the  charterer  will  "pay  1,550L,  in  full,  on  condition  of  the 
ship  taking  a  cargo  of  not  less  than  1,000  tons,"  does  not  make  the  ship 
being  of  the  burthen  of  1,000  tons  a  condition  precedent.  The  promise 
is  in  consideration  of  her  taking  a  full  and  complete  cargo.  [Crompton, 
.J.  It  is  a  limitation  on  the  promise  to  pay  1,550/.]  Possibly,  leaving 
the  defendant  to  his  cross-action.  [Crompton,  J.  If  it  is  a  stipulation 
to  reduce  a  proportionate  part  of  the  price  if  the  ship  cannot  carry 
1,000  tons,  it  would  go  in  reduction  of  damages.]  There  is  a  general 
allegation  in  the  declaration  of  all  the  conditions  precedent,  &e.,  having 
happened  ;  and  the  plea,  therefore,  is  no  answer.  Even  assuming  that 
originally  the  burthen  of  1,000  tons  was  a  condition  precedent,  yet,  as 
the  defendant  has  had  the  benefit  of  a  substantial  part  of  the  consider- 
ition,  he  cannot  now  avail  himself  of  this  stipulation  as  a  condition 
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precedent.  [He  cited  Behn  v.  Burness,  Graves  v.  IiCgg,  notes  to  Por- 
dage  V.  Cole,^  notes  to  Cutter  v.  Powell,''  and  Stavers  v.  Curling.] 

No  counsel  appeared  for  the  defendant. 

CocKBUEN,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  If  this  clause  in  question  is  to  be  read  as  a  stipulation  only, 
then  it  gives  the  defendant  the  right  merely  to  bring  a  cross-action  for 
the  plaintiff's  non-compliance  with  it,  or  to  a  reduction  of  damages. 
But  even  if  this  were  originally  a  condition  precedent,  still,  under  the 
circumstances  of  the  case,  the  principle  pointed  out  hy  Parke,  B.,  in 
delivering  the  judgment  of  the  Court  in  Graves  v.  Legg,  would  apply ; 
and  the  defendant,  having  had  the  benefit  of  part  of  the  consideration, 
cannot  now  be  allowed  to  take  advantage  of  the  non-performance  of 
the  condition  precedent,  and  to  say  that  because  the  condition  has  not 
been  performed  he  will  pay  nothing.  The  only  way  that  justice  can  be 
done  is,  by  holding  the  plaintiff  entitled  to  maintain  this  action,  leaving 
the  defendant  to  one  of  two  remedies,  either  by  giving  the  failure  of 
the  fuU  tonnage  in  reduction  of  damages,  or  by  a  cross-action.  The 
vessel  sailed,  and  has  been  used  by  the  defendant,  and  he  has  had  the 
full  advantage  of  what  she  could  carry,  although  the  cargo  carried  was 
not  up  to  the  tonnage  stipulated  for ;  and  it  would  be  strange  if  the 
defendant,  having  had  the  use  of  the  vessel  up  to  the  extent  of  her 
eapabilitjf,  could  be  compelled  to  pay  nothing,  simply  because  she  did 
not  come  up  to  the  stipulated  amount  of  tonnage.  The  plea,  therefore, 
which  relies  on  this  want  of  tonnage  as  a  defence  to  the  whole  demand, 
is  bad,  and  judgment  on  the  demurrer  must  be  for  the  plaintiff. 

Crompton,  J.  I  am  of  opinion  that  the  ship  being  of  the  tonnage 
named  was  not  a  condition  precedent  to  the  defendant  being  called  upon 
to  pay  any  thing.  I  cannot  think  that  if  it  was  a  condition  precedent 
at  all,  it  could  have  been  intended  as  a  condition  precedent  to  any  pay- 
ment by  the  defendant  in  case  the  ship  sailed.  Now,  the  defendant  has 
pleaded  this  (though  in  form  to  the  balance,  which  is  all  that  is  claimed) , 
not  as  a  condition  precedent  to  the  payment  of  such  balance,  but  as  a 
condition  precedent  to  any  liability  on  the  part  of  the  defendant. 
It  may  possibly  be  that  the  use  of  the  words  "  in  full"  may  have  some 
bearing  on  the  construction  of  the  contract.  But  without  reference  to 
this,  I  am  incHned  to  think  the  clause  was  only  a  stipulation.  There  is 
a  great  difference  between  a  stipulation,  warranty,  and  condition  pre- 
cedent ;  and  the  use  of  the  word  "  warranty"  has  created  some  confu- 
sion. A  warranty  in  insurance  cases  no  doubt  has  the  effect  of  a 
condition  precedent.  But  the  present  is  more  like  a  warranty  in  horse 
cases.  The  plaintiff,  however,  pleads  the  failure  of  tonnage  as  a  ground 
against  the  plaintiff's  being  entitled  to  recover  any  thing  ;  so  pleaded  it 
is  bad,  though  it  might  afford  a  good  ground  in  reduction  of  damages. 
I  am  clearly,  however,  of  opinion  that,  in  the  events  that  have  happened, 
and  looking  at  what  must  be  taken  to  have  been  the  intention  of  the  par 

1  1  WmB.  Saund.  320  i.  »  2  Smith's  Lead.  Caa.  1. 
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ties,  the  defendant  is  not  entitled  to  plead  this  as  an  answer  to  the 
action  ;  and  that,  therefore,  there  must  be  judgment  for  the  plaintiff. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  first  thing  is  to  see 
what  intention  the  parties  express  by  the  words  they  have  used,  and 
what  the  contract  imports  on  the  face  of  it.  They  say  that  the  ship  is  to 
"  take  on  board  from  the  charterer  a  full  and  complete  cargo,"  and  for 
that  the  charterer  is  to  "  pay  the  sum  of  1,550/.  in  full,  on  condition  of 
her  taking  a  cargo  of  not  less  than  1,000  tons  of  weight  and  measure- 
ment ;  "  and  it  is  not  easy  to  say  what  is  meant  bj'  these  latter  words, 
unless  they  import  a  condition  in  some  sense  ;  and  if,  when  the  matter 
was  still  executory',  the  charterer  had  refused  to  put  any  goods  on  board 
on  the  ground  that  the  vessel  was  not  of  the  capacitj*  for  which  he  had 
stipulated,  I  will  not  say  that  he  might  not  have  been  justified  in  repu- 
diating the  contract  altogether ;  and  in  that  case  the  condition  would 
have  been  a  condition  precedent  in  the  full  sense.  In  the  recent  case 
of  Behn  v.  Burness,  in  the  Exchequer  Chamber,  the  law  is  stated,  on 
the  whole,  rather  favorably  to  conditions  generally ;  adopting,  how- 
ever, the  distinction  put  by  Parke,  B.,  in  Graves  v.  Legg,  Williams,  J., 
in  delivering  the  judgment  of  the  Exchequer  Chamber,  says,  "With 
respect  to  statements  in  a  contract  descriptive  of  the  subject-matter  of 
it,  or  of  some  material  incident  thereof,  the  true  doctrine  established 
by  principle  as  well  as  authority,  appears  to  be,  generallj'  speaking, 
that  if  such  descriptive  statement  was  intended  to  be  a  substantive 
part  of  the  contract,  it  is  to  be  regarded  as  a  warranty,  that  is  to  say, 
a  condition,  on  the  failure  or  non-performance  of  which  the  other  party 
maj',  if  he  is  so  minded,  repudiate  the  contract  in  toto,  and  so  be  re- 
lieved from  performing  his  part  of  it,  provided  it  has  not  been  partially 
executed  in  his  favor.  If  indeed  he  has  received  the  whole  or  any  sub- 
stantial part  of  the  consideration  for  the  promise  on  his  part,  the  war- 
ranty loses  the  character  of  a  condition,  or  to  speak  more  properly, 
perhaps,  ceases  to  be  available  as  a  condition,  and  becomes  a  warranty 
in  the  narrower  sense  of  the  word,  namely,  a  stipulation  by  waj-  of  agree- 
ment, for  the  breach  of  which  a  compensation  must  be  sought  in 
damages."  No  doubt  that  principle  is  adopted  from  the  judgment  of 
Lord  Wensleydale,  in  Graves  v.  Legg,  and  this  distinction  will  explain 
many  of  the  cases  in  which,  although  there  appears  to  have  been  a  con- 
dition precedent  not  performed,  a  party  having  received  part  of  the 
consideration  has  been  driven  to  his  cross-action.  Now  is  not  this  a 
case  in  which  a  substantial  part  of  the  consideration  has  been  received  ? 
And  to  saj'  that  the  failure  of  a  single  ton  (which  would  be  enough  to 
support  the  plea)  is  to  prevent  the  defendant  from  being  compelled 
to  paj'  an}-  thing  at  all  would  be  deciding  contrary  to  the  exception 
put  in  the  case  of  Behn  v.  Burness. 

Mkllor,  J.  I  am  of  the  same  opinion.  The  failure  of  the  ship  in 
point  of  tonnage  afforded  no  defence  to  the  action.  It  must  have  been 
the  intention  of  the  parties  that  this  should  be  or  amount  to  a  stipula- 
tion as  to  tonnage,  so  as  to  regulate  the  amount  to  be  paid,  and  to 
no  more.  Judgment  for  the  plaintiff . 
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From  the  foregoing  judgment  the  defendant  appealed  to  the  Exche- 
quer Chamber. 

Baylis,  for  the  appellant,  the  defendant  below  {E.  James  with 
him).*  .  .  .  By  the  terms  of  the  charter-party  no  part  of  the  balance 
of  the  freight  was  payable,  unless  the  vessel  could  take  1000  tons. 
The  words  "  on  condition  "  in  the  charter-partj-  import  a  condition  pre- 
cedent on  their  fair  meaning.  The  Court  wiU  give  effect  to  the  plain 
words  of  anj'  contract  importing  a  condition  precedent.  Stadhard  v. 
Lee,*"  Tidey  v.  Mollett,  Behn  v.  Burness,  and  Graves  v.  Legg.  The 
plaintiflf,  therefore,  cannot  recover  on  the  charter-party  at  all.  He  may 
sue  indeed  on  a  quantum  meruit  for  freight,  having  carried  the  goods ; 
but  in  that  action  he  would  be  met  by  the  fact  that  the  amount  that 
the  defendant  would  have  to  pay  for  freight,  according  to  the  rate  per 
ton  in  the  charter-party,  is  less  than  the  sum  actually  paid  by  the  de- 
fendant. The  Court  below,  in  their  decision  on  the  demurrer,  rely  on 
the  ruling  in  Behn  v.  Burness,  that  when  a  party  receives  a  partial 
benefit,  a  condition  precedent  loses  that  character  and  becomes  a  war- 
ranty. That  principle  does  not  apply  to  this  case,  for  no  part  of  the 
benefit  had  been  derived  by  the  defendant  when  the  goods  had  been 
put  on  board  the  vessel. 

Mellish  {Kemplay  with  him) ,  for  the  plaintifl',  was  not  called  upon. 

Erle,  C.  J.  .  .  .  The  third  plea  states  that  the  vessel  did  not  nor 
could  take  a  cargo  of  not  less  than  1000  tons  of  weight  and  measure- 
ment. Even  if  we  were  to  construe  the  words  as  a  condition  precedent, 
the  case  falls  within  the  principle  laid  down  in  Behn  v.  Burness,  that 
where  a  part  of  the  benefit  of  the  contract  has  been  received  by  the 
partj-,  he  cannot  reject  it  in  toto.  Here  the  ship  has  been  placed  by 
the  shipowner  at  the  disposal  of  the  defendant,  and  loaded  by  the 
latter.  Though  the  breach  of  a  condition  precedent  might  have  given 
the  defendant  a  right  originally  to  repudiate  the  contract,  it  cannot  now 
justify  him  in  wholly  refusing  to  pay  any  part  of  the  freight.  But  he 
may  have  the  benefit  of  the  breach  of  contract,  if  any,  in  reduction  of 
the  amount  claimed. 

For  these  reasons,  and  also  on  the  grounds  stated  by  the  Court  be- 
low, in  which  we  fully  concur,  we  are  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  aflirmed. 

The  other  judges  concurred.  Judgment  affirmed. 

^  Only  so  much  of  the  case  on  appeal  is  given  as  relates  to  the  demurrer  to  the 
third  plea.  —  Ed. 
«  3  B.  &  S.  371. 
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SECTION  VII. 

Waiver  of  Performance  of  Conditions,  and  Effect  thereof. 

SIR  ANTHONY  MAYNE'S   CASE. 

In  the  Queen's  Bench,  Easteb  Term,  1596. 

[Reported  in  5  Reports,  20  6.] 

The  case  in  eflFect  was,  that  Sir  Anthony  Mayne  did  lease  certain 
land  to  Scott  for  twenty-one  years  by  indenture,  and  covenanted  that 
at  &nj  time  during  the  life  of  Scott,  upon  surrender  of  his  lease,  Sir 
Anthonj-,  &c.,  would  make  a  new  lease  during  the  residue  of  the  years, 
and  bound  himself  to  perform  the  covenants,  &c.  And  now  in  debt  on 
the  said  obhgation  by  Scott  against  Sir  Anthony,  he  pleaded  that  Scott 
did  not  surrender,  &c.  To  which  Scott  replied,  and  said,  that  after  the 
said  lease  Sir  Antbonj'  had  accepted  a  fine  sur  conusans  de  droit  come 
ceo,  &c.,  and  by  the  same  fine  granted  and  rendered  the  land  to  the 
conusee  for  eighty  years  :  upon  which  the  defendant  did  demur  in  law. 
And  it  was  adjudged  for  the  plaintiff.  And  in  this  case  three  points 
were  resolved  :  — ■ 

1.  That  Sir  Anthony  Mayne  had  broken  his  covenant  without  any 
surrender  made  ;  for,  by  the  said  flue  le'vied  by  him  for  eighty  years, 
he  had  disabled  himself  either  to  take  a  sun-ender  or  to  make  a  new 
lease  ;  and  the  law  will  not  enforce  any  one  to  do  a  thing  which  will  be 
vain  and  fruitless;  lex  nemhiem  cogit  ad  rana  seu  intitilia  peragenda: 
but  it  would  be  vain  to  compel  him  to  make  a  surrender  to  him  who 
cannot  take  it ;  and  although  the  lessee  in  this  case  by  the  words  of 
the  indenture  ought  to  do  the  first  act,  scil.  to  make  the  surrender,  yet 
when  the  lessor  hath  disabled  himself,  not  only  to  take  the  surrender, 
but  also  to  make  a  new  lease  according  to  the  covenant,  for  this  cause 
the  lessor's  covenant  is  broken  without  any  surrender  made.  Vide 
32  E.  III.,  Barre  204,  and  21  E.  IV.,  55  a.  If  you  are  bound  to 
enfeoff  me  of  the  manor  of  D.  before  such  a  feast,  if  you  make  a 
feoffment  of  the  said  manor  to  another  before  the  said  feast,  you  have 
forfeited  your  obligation,  although  you  repurchase  the  land  again  be- 
fore the  feast,  because  j'ou  were  once  disabled  to  make  the  feoffment. 
And  therewith  agrceth  Temp.  E.  I.,  Covenant  29.  A  man  leased  a 
manor  for  years,  and  the  lessee  covenanted  to  keep  the  houses  of  the 
manor  and  as  much  as  was  in  the  manor  in  as  good  plight  as  he 
found  them ;  during  the  term  the  lessee  committed  waste  in  the 
houses,  and  in  cutting  of  oaks ;  the  lessor  brought  an  action  of  cove- 
nant before  the  end  of  the  term  for  the  oaks,  because  for  them  it  was 
impossible  that  the  covenant  should  be  performed ;  otherwise  it  is  of 
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the  houses ,  and  therewith  agree  F.  N.  B.  145  K,  and  13  E.  III.,  Tit. 
Covenant  2. 

2.  It  was  resolved,  if  a  man  seised  of  lands  in  fee  covenants  to  en- 
feoff J.  S.  of  them  upon  request,  and  afterwards  he  makes  a  feoffment 
in  fee  of  the  said  lands  ;  now  in  this  ease  J.  S.  shall  have  an  action  of 
covenant  without  request.  And  that  in  effect  is  all  one  with  the 
principal  case. 

3.  It  was  resolved  that,  in  the  case  at  bar,  if  the  said  term  of  eighty 
years  were  but  an  interest  of  a  future  term,  so  that  Scott  notwith- 
standing that  might  make  the  surrender,  yet  in  such  case  Scott  should 
have  an  action  of  covenant  without  making  any  surrender ;  for  true  it 
is  that  he  may  surrender ;  but  also  true  it  is  that  Sir  Anthony  after 
such  surrender  cannot  make  the  new  lease,  which  was  the  effect  that 
the  surrender  should  produce ;  and  therefore  inasmuch  as  the  lessor 
hath  disabled  himself  to  make  a  new  lease,  which  is  the  effect  and  end 
of  the  surrender,  and  that  which  he  ought  to  do  on  his  part,  the  lessee 
shall  not  be  enforced  to  make  the  surrender,  which  is  the  first  thing  to 
be  done  on  his  part,  for  by  the  surrender  he  would  lose  his  old  term 
without  a  possibility  of  having  the  new  according  to  the  lessor's  cove- 
nant. And  therewith  agreeth  14  H.  IV.,  19  a.  J.,  parson  of  the  church 
of  G.,  was  bound  in  an  obligation  of  100^.  to  the  prior  of  E.  ;  the  con- 
dition was  that  if  the  parson  resign  his  church  within  certain  time  to 
the  prior  for  a  certain  pension  as  they  could  agree,  that  then  the  obli- 
gation should  be  void  ;  and  afterwards  and  within  the  time  the  prior 
and  parson  agreed  of  a  pension  of  oL,  j'et  the  parson  did  refuse  to 
resign.  And  the  opinion  of  the  whole  Court  was  that,  although  they 
had  agreed  of  the  pension,  yet  the  parson  is  not  bound  to  resign  until 
he  be  sure  of  the  pension,  and  that  he  cannot  be  without  deed.  And 
therefore,  in  such  case,  the  parson  is  not  obliged  to  resign  until  the 
prior  hath  tendered  him  a  deed  of  the  said  pension,  by  which  he  might 
be  sure  of  it.* 


SHALES   V.   SEIGNOEET. 
In  the  King's  Bench,  Easter  Term,  1699. 

[Reported  in  1  Lord  Raymond,  440.] 

Covenant  upon  articles  of  agreement.  The  plaintiff  declares  that  it 
was  covenanted  and  agreed  between  him  and  the  defendant  that  he,  in 

1  "  If  a  man  binds  himself  to  do  certain  acts  which  he  afterwards  renders  himself 
unable  to  perform,  he  thereby  dispenses  with  the  performance  of  conditions  prece- 
dent to  the  act  which  he  has  so  rendered  himself  unable  to  perform."  Per  Maule,  J., 
Sands  v.  Clarke,  8  C.  B.  751,  762,  citing  Mayue's  case,  supra ;  and  see  Newcomb  v. 
Brackett,  16  Mass.  161.— Ed. 
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consideration  of  twenty  guineas  by  the  defendant  to  him  then  paid, 
should  transfer  to  the  defendant  before  or  upon  the  19th  of  November, 
1695,  1,000Z.  of  bank  stocli: ;  and  that  the  defendant  covenanted  with 
the  plaintiff  to  accept  it  upon  notice  of  three  days,  and  to  pay  to  the 
plaintiff  for  it  940Z.  ;  and  then  the  plaintiff  avers  that  no  bank  stock  is 
transferable  by  law  but  in  the  office  of  the  Bank  of  England,  in  the 
presence  of  both  the  parties  ;  and  that  he  gave  three  daj's'  notice  to  the 
defendant  that  he  would  transfer  to  him  the  bank  stock  in  the  office  of 
the  Bank  the  19th  of  November  ;  and  that  he  attended  there  the  whole 
day  to  have  transferred  it ;  but  that  the  defendant  did  not  come  to 
accept  it ;  for  which  he  brings  this  action  for  the  940Z. ,  &c.  The  de- 
fendant, after  oyer  of  the  articles,  pleads  that  the  plaintiff  nor  none  of 
his  assigns  had  any  interest  in  any  bank  stock  upon  the  18th  of  Novem- 
ber, &c.  The  plaintiff  demurs.  And  the  whole  Court  was  of  opinion 
that  the  plea  was  ill ;  because,  though  the  plaintiff  had  not  any  bank 
stock  upon  the  18th  of  November,  j-et,  if  he  had  it  the  19th,  he  might 
have  performed  the  contract  within  the  time  ;  for  the  covenant  was  not 
that  he  should  transfer  any  particular  1,000Z.  of  bank  stock  which  he 
had  at  the  time  of  the  covenant,  but  any  1,000Z.  of  stock.  But  then 
the  whole  Court  held  :  1.  That  this  action  will  not  lie  for  the  plaintiff 
in  this  case,  because  it  appears  that  the  plaintiff  has  not  transferred ; 
and,  without  transfer  to  the  defendant,  the  defendant  is  not  bound  to 
pay  the  money,  for  the  money  was  to  be  paid  upon  the  transfer ;  and, 
therefore,  no  transfer,  no  money.  Co.  Lit.  304  ;  ^  Dyer,  371  ;  2  Mod. 
266,  Otway  v.  Holdips.  But  the  matter  in  the  declaration  might  have 
been  a  good  excuse  for  the  plaintiff,  if  the  defendant  had  sued  him  for 
not  transferring  the  bank  stock ;  or  the  plaintiff  might  have  assigned 
his  breach  in  the  non-acceptance  of  the  stock  by  the  defendant.  2. 
The  Court  held  that  it  did  not  appear  to  the  Court  but  that  the  bank 
stock  was  transferable  at  another  place  than  at  the  office  of  the  Bank ; 
for  though  the  act  says  that  no  transfer  shall  be  but  as  the  king  shall 
appoint,  and  the  king  has  appointed  it  to  be  at  the  office  of  the  Bank, 
and  not  in  any  other  place  ;  3-et  that  ought  to  have  been  pleaded,  or, 
otherwise,  the  Court  cannot  take  notice  of  it ;  and,  therefore,  notwith- 
standing au3'  thing  that  appears  here  to  the  contrary,  the  transfer 
might  have  been  in  any  other  place ;  and  then  a  tender  ought  to  have 
been  made  to  the  person.  Sir  Bartholomew  Shower  and  Mr.  Northey 
argued  for  the  plaintiff;  Darnall  and  Wright,  king's  Serjeants,  for  the 
defendant.  Judgment  for  the  defendant. 

>  "  If  a  man  plead  performance  of  covenants,  and  the  plaintiff  reply  that  he  did 
not  sucli  an  act  according  to  his  covenant,  the  defendant  saith  that  he  offered  to  do 
it,  and  the  plaintiff  refused  it;  this  is  a  departure,  because  the  matter  is  not  pur- 
suant; for  it  is  one  thing  to  do  a  thing,  and  another  to  offer  to  do  it,  and  the  other 
refused  to  do  it;  therefore  that  should  have  been  pleaded  in  the  former  plea."  Co. 
Lit.  304.— Ed. 
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JONES   AND  Akother,   Assignees   op  GARDINER,   a  Bankkupt, 

V.   BARKLEY. 

In  the  King's  Bench,  June  19,  1781. 

[Reported  in  Douglas,  684,  1st  ed.  p.  659.] 

This  was  a  special  action  on  the  case  for  non-performance  of  an 
agreement.  The  first  count  of  the  declaration,  after  reciting  that  the 
plaintiffs,  as  assignees  of  Gardiner,  were  entitled  to  the  equity  of  re- 
demption of  1,490^.  bank  stock,  which  was  in  mortgage  to  one  Lane  for 
securing  a  sum  of  money  lent  by  him  to  the  bankrupt,  and  that  the 
defendant  was  desirous  that  this  equity  of  redemption  should  be  as- 
signed to  Lane  by  the  plaintiffs,  and  that  they  should  execute  to  Lane 
a  general  release  of  all  claims  and  demands  which  they,  as  assignees, 
had  upon  him;  stated  the  agreement  to  have  been,  "  That  on  Gardi- 
ner's having  his  certificate  confirmed  by  the  Lord  Chancellor,  and  the 
plaintiffs  assigning  to  Lane,  or  an}-  person  he  should  appoint,  so  far  as 
in  them  lay,  the  equity  of  redemption  of  the  said  capital  stock  mort- 
gaged to  the  said  Lane,  and  also  executing  to  him  a  general  release  of 
all  claims  and  demands  which  thej',  as  assignees,  had  on  him,  the  de- 
fendant should  pay,  and  promised  to  pay  (four  months  after  the 
certificate  should  be  confirmed  by  the  Chancellor,  and  on  the  plain- 
tiffs assigning  the  equity  of  redemption  as  aforesaid  of  the  said  stock 
to  Lane  or  anj'  person  he  should  appoint,  and  executing  or  deliv- 
ering such  general  release),  the  sum  of  611Z.  to  the  plaintiffs,  for  the 
benefit  of  the  creditors  of  the  bankrupt. "  Then,  after  stating  that,  ia 
consideration  of  the  promise  and  undertaking  of  the  plaintiffs  to  per- 
form all  their  part  of  the  agreement,  the  defendant  promised  and 
undertook  to  fulfil  all  his  part  of  it,  the  plaintiffs  averred,  "That 
afterwards,  viz.,  on  the  19th  of  July,  1774,  the  bankrupt's  certificate 
was  allowed  and  confirmed  by  the  Chancellor ;  that  the  plaintiffs  at  all 
times  since  the  making  of  the  agreement  had  been  ready  and  willing, 
and,  at  the  expiration  of  four  months  from  the  time  of  the  certificate 
being  confirmed  by  the  Chancellor,  viz.,  on  the  20th  of  November,  1774, 
offered  to  the  defendant,  to  assign,  as  far  as  in  them  laj',  the  said  equity 
of  redemption,  &c.,  and  to  execute  and  deliver  to  the  said  Lane  a  gen- 
eral release,  &c.,  and  did  then  and  there  tender  to  the  defendant  a 
draft  of  such  assignment  and  release  to  the  said  Lane,  for  his  the  said 
defendant's  approbation  thereof,  and  did  then  and  there  offer  to  exe- 
cute and  deliver,  and  would  then  and  there  have  executed  and  de- 
livered to  the  said  defendant  such  assignment  and  release,  but  that  the 
said  defendant  then  and  there  absolutely  discharged  the  plaintiffs 
from  executing  the  same,  or  any  assignment  or  release  whatsoever. 
Yet  the  defendant,  not  regarding,  &c.,  did  not,  four  months  after  the 
said  certificate  had  been  confirmed  by  the  Chancellor,  nor  at  any  tim<» 
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before  nor  since,  although  often  requested,  pay  the  said  sum  of  611Z.  or 
any  part  thereof  to  the  plaintiffs.  There  was  another  count  nearly  to 
the  same  purpose.  The  defendant  pleaded,  1.  The  general  issue.  2. 
To  the  first  count :  ' '  That  the  said  plaintiffs  did  never  execute  an  as- 
signment of  the  said  equity  of  redemption  to  the  said  Lane,  or  any  per- 
son he  appointed,  and  a  general  release  to  the  said  Lane  of  all  claims 
and  demands  which  they,  as  assignees,  had  on  him  at  the  time  of 
making  the  agreement,  and  deliver  or  tender  such  assignment  and  gen- 
eral release  so  executed  to  the  said  Lane,  or  the  said  defendant."  3.  A 
lilie  plea  to  the  second  count.  To  these  special  pleas  the  plaintiff 
demurred,  and  showed  for  cause,  in  the  demurrer  to  the  plea  to  the 
first  count,  that  the  defendant  had  not  by  his  plea  traversed  or  denied 
or  attempted  to  pat  in  issue  any  matter  of  fact  alleged  by  the  plaintiffs, 
but  had  introduced  and  attempted  to  put  in  issue  matters  of  fact  not 
alleged,  nor  necessary  to  be  alleged,  and  that  the  plea  was  no  answer 
to  the  said  first  count,  but  evasive  and  argumentative  ;  and  the  same  to 
the  plea  to  the  second  count.     The  defendant  joined  in  demurrer. 

Le  Blanc,  for  the  plaintiffs.  The  averment  of  the  plaintiffs,  in  the  decla- 
ration, is  equivalent  to  an  averment  of  a  performance  of  their  part  of  the 
agreement,  and,  if  it  is,  the  plea  is  bad.  1.  "Wherever  a  man,  by  doing 
a  previous  act,  would  acquire  a  right  to  any  debt  or  duty,  by  a  tender 
to  do  the  previous  act,  if  the  other  party  refuses  to  permit  him  to  do 
it,  he  acquires  the  right  as  completely  as  if  it  had  been  actually  done  ; 
and  if  the  tender  is  defective  owing  to  the  conduct  of  the  other  party, 
such  incomplete  tender  will  be  sufficient,  because  it  is  a  general  princi- 
ple that  he  who  prevents  a  thing  from  being  done  shall  not  avail  him- 
self of  the  non-performance  which  he  has  occasioned.  Thus,  it  is  laid 
down  by  Lord  Coke,  "  that  if  a  man  make  a  feoffment  in  fee,  upon  con- 
dition that  the  feoffee  shall  re-infeoff  him  before  such  a  da3',  and  before  the 
day  the  feoffor  disseise  the  feoffee,  and  hold  him  out  b}'  force  until  the  day 
be  past,  the  state  of  the  feoffee  is  absolute,  for  the  feoffor  is  the  cause 
wherefore  the  condition  cannot  be  performed,  and  therefore  shall  never 
take  advantage  for  non-performance  thereof."  •■  In  Lancashire  r.  Kil- 
lingworth,  which  is  reported  hy  Lord  Raj'mond,^  and  in  other  books,' 
the  plaintiff  declared  on  a  covenant  hy  the  defendant's  testator,  that 
upon  two  days'  notice  to  be  given  to  the  testator  to  accept  1,000/.  Hud- 
son's Bay  stock,  at  Hudson's  Bay  House,  in,  &c.,  and  upon  the  transfer 
thereof  to  him,  he  would  pay  the  plaintiff  2,000Z.,  and  the  plaintiff 
averred  that  he  gave  notice,  and  was  readj'  there  at  the  day,  and 
offered  to  transfer  the  stock,  but  that  the  testator  did  not  come  to 
accept  it.  This  was  held  ill  upon  demuiTcr,  because  the  plaintiff  did 
not  aver  a  refusal  by  the  other  party,  or  that  he  stayed  till  the  last  hour 
of  the  day,  and  the  other  did  not  come.  But  Lord  Holt  said,  "  that 
though  the  money  were  payable  upon  the  transfer,  yet  if  a  legal  tender 
nad  been  made  by  the  plaintiff,  he  would  have  been  as  well  entitled  to 

1  Co.  Lit.  206  6.  2  I  La.  Raym.  686, 

»  Com.  117,  12  Mod.  529,  2  Salk.  623. 
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the  money  as  if  he  had  made  an  actual  transfer."  So  in  Blaeljwell  v. 
Nash,  which  was  debt  for  a  penalty,  the  plaintiff  declared  that  he  cov- 
enanted to  transfer  to  the  defendant,  on  or  before  the  21st  of  September, 
so  much  stock,  and  that  the  defendant,  in  consideratione  pramissorum, 
covenanted  to  accept  and  pay  for  it,  and  then  averred,  that  he  was  at 
the  books  the  21st  of  September,  and  paratus  fuit  and  obtulit  to  trans- 
fer to  the  defendant,  who  then  and  there  refused  to  accept  or  pay.  On 
demurrer,  it  was  objected  that  this  was  a  condition  precedent,  and 
therefore,  to  entitle  himself  to  the  action,  the  plaintiff  ought  to  have 
shown  an  actual  transfer  of  the  stock  ;  but  the  Court  held  that  the  ex- 
pression ' '  in  consideratione  prmmissorum "  meant,  in  consideration  of 
the  covenant  to  transfer,  and  not  of  an  actual  transfer,  but  that  if  it 
had  meant  an  actual  transfer,  a  tender  and  refusal  would  amount  to  a 
performance.  Both  of  these  cases  prove  that  the  refusal  of  the  de- 
fendant excuses  the  non-performance,  and  completes  the  tender.  In  the 
case  of  Peeters  v.  Opie,  reported  by  Ventris,^  and  Saunders, °  the  same 
principle  is  to  be  found.  That  was  assumpsit  on  an  agreement  be- 
tween the  plaintiff  and  the  defendant,  that  the  plaintiff  should  puU 
down  two  walls,  and  build  a  house,  &c.,  for  the  defendant,  and  that  the 
defendant  should  pay  him  pro  labors  sua  in  el  circa  divulsionem,  &c., 
8Z.,  and  that,  in  consideration  that  the  plaintiff  assumed  to  perform  his 
part,  the  defendant  assumed  to  perform  his,  and  the  plaintiff  averred 
that  he  was  ready  and  offered  to  perform  all  on  his  part,  but  that  the 
defendant  had  not  paid  him  the  money.  After  verdict  the  defendant 
moved  in  arrest  of  judgment,  because  there  was  no  averment  of  per- 
formance or  tender.  But  the  Court,  after  several  arguments,  and  a  dis- 
cussion how  far  the  words  '•'■pro  labore"  made  a  condition  precedent, 
held  that  this  was  good  after  verdict.  Now,  the  utmost  that  could  be 
implied  after  the  verdict  was  the  refusal  on  the  part  of  the  defendant ; 
for  such  an  implication  comes  under  the  distinction  in  the  rule  on  which 
a  late  case  was  decided, °  being  only  a  circumstance  attending  the  facts 
on  which  the  plaintiff's  title  was  founded  ;  but  if  nothing  but  perform- 
ance would  have  done,  then  the  very  ground  of  action  was  not  averred 
in  the  declaration,  and  that,  according  to  the  same  rule,  could  not  have 
been  implied  after  verdict.  To  the  same  effect  is  a  case  stated  in  RoUe's 
Abridgment*  from  the  Year  Books, ^  where,  the  condition  of  a  bond  being 
to  raise  a  mill,  the  obligor  came  to  the  obligee,  and  said,  all  is  ready  to 
erect  the  mill,  and  asked  when  he  would  have  him  come  with  it  and  put 
it  up,  and  the  obligee  answered  that  he  would  not  have  it,  and  dis- 
charged him  entirely  of  the  mill.  That  was  held  to  excuse  him  from  the 
performance.  And  in  the  same  book  ^  it  is  laid  down,  that  if  a  condition 
be,  that  the  son  of  the  obligor  shall  serve  the  obligee  seven  years,  if  he 
tenders  his  son,  and  the  obligee  refuses,  or  takes  him,  and  within  the 
term  commands  him  to  go  away,  the  bond  will  not  be  forfeited.    In  like 

1  1  Ventr.  177,  214.  2  2  Saund,  350. 

3  Rushton  V.  Aspinwall,  Doug.  679.  *  1  Boll.  Abr.  453,  N.  pi.  5. 

6  3  Hen.  VI.  37.  «  1  Roll.  Abr.  455,  P.  pi.  1. 
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manner,  where  money  is  to  be  paid,  tender  and  refusal  is  constantly 
held  to  be  equivalent  to  performance.  But,  if  it  is  said  that  the  tender 
in  the  present  case  was  defective  and  incomplete,  still  that  cannot  avail 
the  defendant,  because  he  has  made  it  good  by  waiver,  having  dis- 
charged the  plaintiffs  from  doing  any  thing  farther.  That  such  a  waiver 
may  make  good  a  defective  tender,  is  proved  bj'  many  authorities,  and 
particularly  by  the  case  of  Austen  v.  The  Executors  of  Sir  William  Dod- 
weU,'  where  on  a  question  whether  interest  should  be  allowed  on  a  mort- 
gage after  an  alleged  tender  of  the  principal,  it  appeared  that  the 
plaintiff  had  tendered  a  bank  bill  to  one  of  the  executors,  for  him  to 
take  out  of  the  amount  of  it  the  principal  and  interest  then  due.  The 
executor  refused  to  take  it,  and  the  plaintiff  asking  if  he  objected  to  the 
legalit}"  of  the  tender,  and  sajing  that  if  he  did  he  would  presently  turn 
the  bill  into  money,  he  answered  that  he  did  not ;  upon  which  Lord  King 
held,  that  the  tender  in  a  bank  note  was  not  strictly  speaking  a  legal 
tender,  but  since  it  was  proved  that  the  defendant  offered  to  turn  it  into 
monc}^,  that  made  it  a  good  tender.  Now,  here,  there  was  the  most 
complete  waiver  of  the  irregularity  hj  the  discharge  from  executing  any 
assignment  or  release  whatsoever.  2.  What  I  have  hitherto  submitted 
to  the  Court,  is  upon  the  supposition  that  the  execution  of  the  assign- 
ment and  release  was  a  condition  precedent ;  but  I  shall  now  contend 
that  there  is  no  condition  precedent  in  this  case,  but  that  this  is  one  of 
those  middle  agreements  in  which  what  each  has  undertaken  to  do,  is  to 
be  performed  at  the  same  time.  There  are  no  words  necessarilj'  import- 
mg  priority  here,  as  "for,  in  consideration  of ,  pro  inde"  &c.,  but  the 
agreement  is,  that  the  one  partj'  is  to  do  an  act  on  the  other's  doing 
another.  Turner  v.  Goodwin,^  reported  in  10  Modern,  is  a  case  ex- 
tremelj'  applicable  on  this  distinction.  That  was  an  action  of  debt  upon 
a  bond,  by  the  condition  of  which,  after  reciting  that  A.  was  indebted 
to  the  plaintiff  in  a  bond  of  3,000^.  conditioned  for  the  payment  of 
1,500^.,  and  had  recovered  judgment  for  that  monej-,  it  was  declared 
that  the  defendant,  upon  consideration  that  the  plaintiff  would  forbear 
suing  out  execution  upon  A.,  promised  to  pay  the  monej'  upon  request 
to  the  plaintiff,  "  he  assigning  over  to  him  the  judgment  he  had  against 
A."  The  defendant  pleaded,  that  the  i^laintiff  had  not  assigned  the 
judgment;  to  which  the  plaintiff  replied,  "  that  he  was  ready  to  assign, 
and  requested  the  defendant  to  pay  the  mone}',  which  he  refused,"  *  and 
to  this  replication  the  defendant  demurred.  It  was  contended,  on  the 
part  of  the  defendant,  that  the  words  "he  assigning,"  &c.,  made  a  con- 
dition precedent.  The  case  was  argued  several  times,  and  there  was  on 
tlie  first  argument  a  difference  of  opinion,  but  at  last  judgment  was 
given  for  the  plaintiff,  which  could  not  have  been  if  the  Court  had  not 
held  that  the  assignment  was  not  a  condition  precedent.^     It  may  be 

'  1  Eq.  Cases  Abr.  318,  pi.  9.  "■  10  Mod.  153.  3  lo  Mod.  190. 

*  This  case  of  Turner  v.  Goodwin,  as  stated  in  Viner's  Abridgment,  vol.  20,  p.  183, 
pi.  9,  is  still  more  in  point  to  the  present,  for  there  the  words  are  "  upon  his  assigning 
a  judgment."  But  Viner  cites  the  case  from  a  book  of  still  less  authority  than  10 
Modern,  viz.,  2  Barnard.  308.     [More  fully  reported  in  Fortescue,  145.  —  Ed.] 
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said  that  10  Modern  is  not  a  book  of  authority :  but  there  is  a  recent 
case  in  this  court  which  confirms  the  doctrine  there  laid  down,  and 
the  distinction  stated  to  have  been  taken  by  Lord  Macclesfield.  The 
case  I  allude  to  is  that  of  Kingston  v.  Preston,  determined  in  E.  13 
Geo.  III. 

"  It  was  an  action  of  debt  for  non-performance  of  covenants  contained 
in  certain  articles  of  agreement  between  the  plaintiff  and  the  defendant. 
The  declaration  stated :  That,  by  articles  made  the  24th  of  March, 
1770,  the  plaintiff,  for  the  considerations  thereinafter  mentioned,  cove- 
nanted with  the  defendant  to  serve  him  for  one  year  and  a  quarter 
next  ensuing,  as  a  covenant  servant,  in  his  trade  of  a  silk-mercer,  at 
200Z.  a  year,  and,  in  consideration  of  the  premises,  the  defendant 
covenanted  that,  at  the  end  of  the  year  and  a  quarter,  he  would  give 
up  his  business  of  a  mercer  to  the  plaintiff,  and  a  nephew  of  the 
defendant,  or  some  other  person  to  be  nominated  by  the  defendant, 
and  give  up  to  them  his  stock  in  trade,  at  a  fair  valuation ;  and  that, 
between  the  j'oung  traders,  deeds  of  partnership  should  be  executed 
for  fourteen  years,  and  from  and  immediately  after  the  execution  of 
the  -said  deeds  the  defendant  would  permit  the  said  young  traders  to 
carry  on  the  said  business  in  the  defendant's  house.  Then  the  declar- 
ation stated  a  covenant  by  the  plaintiff,  that  he  would  accept  the 
business  and  stock-in-trade,  at  a  fair  valuation,  with  the  defendant's 
nephew,  or  such  other  person,  &c.,  and  execute  such  deeds  of  partner- 
ship, and,  further,  that  the  plaintiff  should  and  would,  at  and  before 
the  sealing  and  delivery  of  the  deeds,  cause  and  procure  good  and 
sufficient  security  to  be  given  to  the  defendant,  to  be  approved  of  by 
the  defendant,  for  the  paj-ment  of  250Z.  monthly  to  the  defendant,  in 
lieu  of  a  moietj'  of  the  monthly  produce  of  the  stock  in  trade,  until 
the  value  of  the  stock  should  be  reduced  to  4,000Z.  Then  the  plaintiff 
averred  that  he  had  performed  and  been  ready  to  perform  his  cove- 
enants,  and  assigned  for  breach  on  the  part  of  the  defendant,  that  he 
had  refused  to  surrender  and  give  up  his  business  at  the  end  of  the 
said  year  and  a  quarter.  The  defendant  pleaded:  1.  That  the  plain- 
tiff did  not  offer  sufficient  security ;  and,  2,  That  he  did  not  give 
sufficient  security  for  the  pajTuent  of.  the  250Z. ,  &c.  And  the  plaintiff 
demurred  generally  to  both  pleas.  On  the  part  of  the  plaintiff,  the 
ease  was  argued  by  Mr.  Buller,  who  contended  that  the  covenants 
were  mutual  and  independent,  and  therefore  a  plea  of  the  breach  of 
one  of  the  covenants  to  be  performed  by  the  plaintiff  was  no  bar  to 
an  action  for  a  breach  by  the  defendant  of  one  which  he  had  bound 
himself  to  perform,  but  that  the  defendant  might  have  his  remedy  for 
the  breach  by  the  plaintiff  in  a  separate  action.  On  the  other  side, 
Mr.  Grose  insisted  that  the  covenants  were  dependent  in  their  nature, 
and  therefore  performance  must  be  alleged.  The  security  to  be  given 
for  the  money  was  manifestly  the  chief  object  of  the  transaction,  and  it 
would  be  highlj'  unreasonable  to  construe  the  agreement  so  as  to  oblige 
the  defendant  to  give  up  a  beneficial  business,  and  valuable  stock-in- 
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trade,  and  trast  to  the  plaintiff's  personal  security  (who  might,  and 
indeed  was  admitted  to  be  worth  nothing) ,  for  the  performance  of  his 
part. 

"In  delivering  the  judgment  of  the  Court,  Lord  Mansfield  ex- 
pressed himself  to  the  following  effect :  There  are  three  kinds  of 
covenants :  1 .  Such  as  are  called  mutual  and  independent,  where 
either  party  may  recover  damages  from  the  other  for  the  injury  he 
ma^'  have  received  by  a  breach  of  the  covenants  in  his  favor,  and 
where  it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the 
covenants  on  the  part  of  the  plaintiff.  2.  There  are  covenants  which 
are  conditions  and  dependent,  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  another,  and  therefore,  tUl  this 
prior  condition  is  performed,  the  other  party  is  not  hable  to  an  action 
on  his  covenant.  3.  There  is  also  a  third  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the  same  time  ;  and  in  these, 
if  one  party  was  ready  and  offered  to  perform  his  part,  and  the  other 
neglected  or  refused  to  perform  his,  he  who  was  ready  and  offered 
has  fulfilled  his  engagement,  and  maj'  maintain  an  action  for  the 
default  of  the  other ;  though  it  is  not  certain  that  either  is  obliged  to 
do  the  first  act.  His  lordship  then  proceeded  to  saj',  that  the  depend- 
ence or  independence  of  covenants  was  to  be  collected  from  the  evident 
sense  and  meaning  of  the  parties,  and  that,  however  transposed  they 
might  be  in  the  deed,  their  precedency  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction  requires  their  performance. 
That,  in  the  case  before  the  Court,  it  would  be  the  greatest  injustice  if 
the  plaintiff  sh(juld  prevail.  The  essence  of  the  agreement  was,  that 
the  defendant  should  not  trust  to  the  personal  security  of  the  plaintiff, 
but,  before  he  delivered  up  his  stock  and  business,  should  have  good 
securitj-  for  the  payment  of  the  mouey.  The  giving  such  security, 
therefore,  must  necessarily  be  a  condition  precedent.  Judgment  was 
accordinglj'  given  for  the  defendant,  because  the  part  to  be  performed 
by  the  plaintiff  was  clearly  a  condition  precedent." 

But  it  is  equally  clear  that,  in  the  present  case,  the  agreement  falls 
within  the  third  class,  as  defined  bj-  Lord  Mansfield ;  and,  therefore, 
absolute  performance  by  the  plaintiff  was  not  necessary  to  entitle  him 
to  his  action,  nor  had  he  occasion  to  aver  any  thing  further  than  that 
he  was  ready  to  assign  the  stock  and  grant  the  release. 

Wood,  for  the  defendant.  The  plaintiffs'  part  of  this  agi-eement  was 
a  condition  precedent.  There  cannot  be  a  more  emphatical  term  to 
express  priority  of  performance,  than  the  word  "  upon."  The  general 
principle  is  true,  that  tender  and  refusal  is  suflHcient,  but  the  plaintiffs 
ought  to  ha^'c  done  everj'  thing  they  had  engaged  to  do,  as  far  as  was 
in  their  power  without  any  concurrence  of  the  defendant ;  and,  after 
that,  if  they  had  tendered  to  complete  their  part  and  the  defendant 
had  refused  his  concurrence,  such  tender  and  refusal  would  have  been 
equivalent  to  a  performance.  These  plaintiffs  had  not  proceeded  so 
far.     They  might  have  executed  a  release,  and  tendered  to  deliver  it  to 
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the  defendant ;  for,  as  it  was  not  required  by  the  agreement  that  it 
should  be  such  a  release  as  the  defendant  should  approve  of,  the}-  might 
have  gone  that  far  without  his  concurrence.  But,  instead  of  doing  so, 
they  only  tendered  a  draft  of  a  release.  It  was  the  more  necessary 
thej^  should  perform  every  thing  in  this  case  which  they  had  bound 
themselves  to  do,  as  far  as  they  could  without  any  hindrance  from  the 
non-concurrence  of  the  defendant,  because  there  is  no  express  mutual 
promise  on  their  part  to  execute  the  release,  so  that  the  defendant 
could  not  have  brought  an  action  against  them  for  not  doing  it.  The 
two  following  cases  are  directly  in  point,  viz. :  1 .  Austin  v.  Jervoyse, 
where  the  plaintiff  declared  that  he  had  bought  a  horse  of  the  defend- 
ant for  twenty-two  shillings  paid  in  hand,  and  for  11?.  more  to  be  paid 
at  the  death  or  marriage  of  the  plaintiff,  for  which  he  should  become 
bound,  with  sufficient  suretj',  by  their  writing  obligatory,  and  that  the 
defendant,  in  consideration  thereof,  promised  to  deliver  him  the  horse 
when  he  should  be  required,  and  then  averred  that  afterwards  he 
offered  to  become  bound  to  him,  but  yet  the  defendant  had  not  de- 
livered the  horse,  though  he  had  been  required  so  to  do.  On  non- 
assumpsit  pleaded,  there  was  a  verdict  for  the  plaintiff,  but  the 
judgment  was  arrested,  because  he  had  not  averred  that  he  had  ten- 
dered the  obligation  sealed,  nor  stated  what  securitj'  he  had  offered ; 
2.  An  anonymous  case  in  EoUe's  Eeports,^  where,  in  an  action  on  a 
bond  conditioned  for  the  delivery  of  a  release  on  a  certain  day  to  the 
plaintiff,  the  defendant  pleaded  that  he  was  ready  on  the  day  to  seal 
and  deliver  the  release,  that  it  was  written  and  the  wax  fixed  to  the 
label,  but  the  plaintiff  refused  to  accept  of  it.  The  plaintiff  demurred  : 
And  it  was  laid  down  by  Chamberlayne,  J.,  that  if  a  defendant  is 
bound  to  do  a  thing  which  cannot  be  done  without  the  plaintiff,  and 
the  plaintiff  refuse  to  accept  it,  there  the  defendant  is  discharged  if 
he  does  what  is  in  his  power,  but  that  in  that  case  the  defendant  had 
not  done  all  he  could,  for  he  ought  to  have  sealed  the  release  without 
the  plaintiff,  which  he  had  not  done.  The  same  principle  is  to  be 
gathered  from  the  determination  in  Blandford  v.  Andrews  ;  for  there, 
in  an  action  on  a  bond  conditioned  for  the  defendant's  procuring  a 
marriage  by  such  a  time  between  the  plaintiff  and  one  J.  P. ,  the  defend 
ant  pleaded  that  the  plaintiff  had  gone  to  J.  P.,  and  abused  her, 
and  told  her  that,  if  he  married  her,  he  would  tie  her  to  a  post, 
by  reason  whereof  the  defendant  could  not  procure  the  marriage  by 
the  time  stipulated ;  and  the  plaintiff  having  demurred  to  the  plea,  it 
was  held  to  be  bad,  because  the  defendant  had  not  alleged  that  he  had 
used  his  endeavor  to  procure  the  marriage,  and  he  ought  to  have  shown 
there  was  no  default  in  him,  and  that  he  did  as  much  as  in  him  lay 
to  procure  it.  Both  this  case  and  Austin  v.  Jervoyse  are  recognized 
by  Lord  Holt  as  law,  in  that  of  Lancashire  v.  Killingworth.  "With 
regard  to  the  payment  of  money,  if  the  person  who  is  bound  to  pay 
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should  bring  money  in  bags,  and  saj  to  tlie  other,  "  Here,  I  am  ready 
to  paj'  you  the  monej',"  and  the  other  should  discharge  him,  surely 
that  would  not  be  sufficient,  but  he  still  ought  to  make  an  actual  tender 
of  the  mone}'."  This  was  expressly  adjudged  in  the  case  of  Suckling  v. 
Coney. ^  As  to  the  authorities  relied  on  for  the  plaintiffs,  they  do  not 
come  up  to  the  present  case.  In  Lancashire  v.  Killingworth  a  tender 
of  the  transfer  and  refusal  by  the  defendant  would  have  been  sufficient, 
because  the  plaintiff  could  not  have  gone  further  without  the  concur- 
rence of  the  defendant.  [Loed  Mansfield.  Yes,  he  might  transfer 
stock  without  the  presence  of  the  other  partj'.  J  The  case  of  Peeters  v. 
Opie  was  after  verdict,  and  therefore  does  not  establish  what  is  or 
what  is  not  good  upon  demurrer.  In  the  case  stated  by  Rolle  from 
the  Year  Books,  the  plaintiff  could  not  have  come  upon  the  defendant's 
premises  to  erect  the  mill  without  his  concurrence.  The  tender  of  the 
bank-note,  in  Austin  v.  The  Executors  of  Dodwell,  was  equivalent 
to  a  tender  of  cash,  especially  being  accompanied  with  an  offer  to 
turn  it  into  mono}-. 

Le  Blanc,  in  repl}',  admitted  that,  unless  there  were  a  discharge  by 
the  other  partj-  from  going  farther,  the  plaintiff  must  take  ever3-  step 
necessary  for  him  to  do,  in  which  the  defendant's  concurrence  is  not 
requisite,  before  he  can  avail  himself  of  a  refusal  by  the  defendant ;  but 
that  none  of  the  cases  cited  went  so  far  as  to  controvert  his  position, 
that  where  the  defendant  stops  the  plaintiff  by  the  way,  he  may  take 
advantage  of  it.  The  case  of  Blandford  v.  Andrews  was,  he  said,  the 
strongest,  but  in  that  case  there  was  onl}-  an  averment  that  the  de- 
fendant paratus  fait,  and  then  particular  facts  stated,  from  which  an 
inference  was  to  be  drawn  that  the  plaintiff  by  his  conduct  had 
rendered  it  impossible  for  him  to  perform  the  condition  ;  but  no  allega- 
tion of  an  express  discharge  bj'  the  plaintiff.  As  to  the  payment  of 
mone}',  in  the  case  put  of  its  being  in  bags,  if  the  other  part}'  said,  "  I 
admit  the  monej^  to  be  there,  but  I  won't  ha-ve  it,"  he  thought  that 
would  be  a  sufficient  tender. 

Lord  Majstsfield.  If  ever  there  was  a  clear  case,  I  think  the 
present  is.  One  needs  only  state  what  the  agreement,  tender,  and 
discharge  were  as  set  forth  in  the  declaration.  It  charges  that  the 
plaintiffs  offered  to  assign,  and  to  execute  and  deliver  a  general  release, 
and  tendered  a  draft  of  an  assignment  and  release,  and  offered  to  exe- 
cute and  deliver  such  assignment,  but  the  defendant  absolutelj'  dis- 
charged them  from  executing  the  same,  or  any  assignment  and  release 
whatsoever.  The  defendant  pleads  that  the  plaintiffs  did  not  actually 
execute  an  assignment  and  release  ;  and  the  question  is,  whether  there 
was  a  sufficient  performance.  Take  it  on  the  reason  of  the  thing.  The 
party  must  show  he  was  ready  ;  but,  if  the  other  stops  him  on  the 
ground  of  an  intention  not  to  perform  his  part,  it  is  not  necessary  for 
the  first  to  go  farther,  and  do  a  nugatory  act.      Here  the  draft  was 
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shown  to  the  defendant  for  his  approbation  of  the  form,  but  he  would 
not  read  it,  and,  upon  a  different  ground,  namelj',  that  he  means  not  to 
pay  the  money,  discharges  the  plaintiffs  from  executing  it. 

WiLLES  and  Ashhuest,  JJ.,  of  the  same  opinion. 

BuLLER,  J.  The  defence  arises  upon  an  objection  to  the  declaration, 
and  therefore  the  defendant  should  have  demurred  to  it,  and  not  have 
lengthened  the  record  unnecessarily  by  two  special  pleas.  None  of  the 
cases  cited  by  Mr.  Wood  apply.  The  case  in  Hobart  is  very  distin- 
guisliable  from  the  present,  for  there  was  no  refusal  nor  discharge  in 
that  case ;  the  defendant  was  perfectly  passive,  and  the  plaintiff  did 
not  perform  what  he  had  undertaken,  although  there  was  nothing  to 
prevent  Mm.  In  the  case  of  Blandford  v.  Andrews,  the  defendant  had 
agreed  to  use  his  endeavors,  and,  notwithstanding  what  had  been  done 
by  the  plaintiff,  he  might  have  prevailed  on  the  woman,  before  the  time 
elapsed,  to  marry  him.  The  questions  on  tenders  are  very  different 
from  this.  They  have  arisen,  not  upon  what  shall  excuse,  but  on  what 
is  a  tender.  If  the  party  pleads  a  tender,  he  must  prove  one.  But  the 
decision  would  have  been  very  different  in  the  cases  of  that  sort,  if 
there  had  been  any  act  of  the  one  party  stated  on  the  record  which 
had  prevented  the  other  from  making  a  complete  tender.  The  cases 
cited  by  Mr.  Le  Blanc  are  very  strong  on  the  present  point.  In  Kings 
ton  V.  Preston  the  principle  is  clearly  laid  down,  that,  where  something 
is  to  be  performed  by  each  party  at  the  same  time,  he  who  was  ready 
and  offered  to  do  his  part  maj-  sue  the  other  for  not  performing  his. 
I  am  sure  there  have  been  other  cases  since  of  the  same  sort. 

Judgment  for  the  plaintiff's. 


SMITH  V.  WILSON. 

In  the  King's  Bench,  Mat  30,  1807. 

[Reported  in  8  East,  437.] 

This  case  came  on  upon  demurrers  to  the  4th,  5th,  and  6th  pleas  to 
an  action  of  covenant  upon  a  charter-party  of  affreightment;  and  was 
argued  in  Easter  Term  last  by  Richardson  in  support  of  the  demurrers, 
and  by  Marryat  for  the  defendant.  It  was  admitted  that  the  4th  and 
5th  pleas  were  only  intended  to  raise  the  question  as  to  the  validity  of 
the  declaration ;  and  that,  if  that  were  good,  the  pleas  were  necessarily 
bad.  But  supposing  the  declaration  to  be  sufficient  in  itself,  it  was 
contended  that  the  matter  disclosed  by  the  6th  plea  was  an  answer  to 
it ;  setting  out,  as  it  did,  certain  proceedings  in  the  Court  of  Admiralty, 
where  the  ship  and  cargo  were  libelled,  which  the  defendant  relied  on 
as  furnishing  a  legal  excuse  to  him  for  not  reshipping  his  cargo,  which 
had  been  unshipped  by  the  orders  of  that  Court,  so  as  to  enable  the 
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plaintiff's  ship  to  proceed  with  the  cargo  on  the  destined  voyage ;  but 
which  plea  the  plaintifT  contended  to  be  merelj'  argumentative,  and  no 
answer  to  the  breach  assigned.  It  is  unnecessary,  however,  to  state 
the  particulars  of  that  plea,  as  the  Court  waived  giving  any  opinion 
upon  it,  and  decided  the  case  wholly  on  the  insufficiency  of  the  declara- 
tion.    The  case  stood  over  for  consideration  till  this  Term,  when 

Lord  Ellenbokough,  C.  J.,  dehvered  the  judgment  of  the  Court. 
This  was  an  action  of  covenant  upon  a  charter-partj'  of  affreightment, 
made  between  the  plaintiff,  as  agent  of  one  James  Clark,  of  Baltimore, 
owner  of  the  ship  Portsmouth,  of  the  one  part,  and  the  defendant,  the 
freighter,  of  the  other  part.  The  covenants  on  the  part  of  the  plaintiff 
were,  that  the  ship,  being  properly  fitted,  &c.,  should  receive  and  take 
on  board  at  London  or  Portsmouth,  at  the  option  of  the  freighter,  such 
goods  as  he  might  think  proper  to  ship,  and  should  sail  and  proceed 
therewith  to  Monte  Video  ;  and,  being  arrived  there,  should  give  due 
notice  thereof  to  the  agents  of  the  freighter,  and  make  a  right  and  true 
delivery  to  them  of  all  such  goods,  &c.,  as  might  be  shipped  as  afore- 
said ;  and,  after  such  delivery,  should  receive  and  take  on  board  from 
the  freighter,  his  agents,  &c.,  a  full  and  complete  cargo  of  lawful  goods, 
&c.  ;  and,  having  received  the  same,  and  being  despatched,  should  and 
would  (wind  and  weather  permitting)  immediatelj'  set  sail  from  thence, 
and  proceed  to  some  one  port  of  discharge  in  Great  Britain,  agreeable 
to  the  directions  the  commander  might  receive  from  the  said  freighter, 
his  executors,  &c.  ;  and  the  said  ship,  being  arrived  at  her  destined 
port,  the  commander  should  and  would  make  a  right  and  true  delivery 
of  the  said  cargo  unto  the  freighter,  his  executors,  &c.,  agreeablj' to 
the  bills  of  lading  that  might  be  signed  for  the  same,  and  there  end 
his  said  intended  voj'age  (the  act  of  God,  the  king's  enemies,  and  all 
and  every  the  dangers  and  accidents  of  the  sea,  &c.,  excepted).  The 
owner  further  covenanted  that  the  ship  should,  if  required,  touch  at 
the  coast  of  Africa,  on  this  side  of  the  Cape  of  Good  Hope,  on  her 
outward  voyage  to  Monte  Video,  and  take  in  passengers  for  that 
place,  for  whom  water  and  provisions  were  to  be  provided  and  paid  for 
by  the  freighter.  In  consideration  whereof  the  defendant  covenanted, 
that  he,  his  executors,  &c.,  would  well  and  truly  pay  to  the  plaintiff 
670/.  sterhng  per  month,  for  everj'  calendar  month  the  ship  should  be 
emploj-ed  b)-  him,  the  freighter,  during  her  said  intended  voj'age  to 
Monte  Video  and  back  to  her  port  of  discharge,  and  so  in  proportion 
for  an}-  less  time,  in  full  for  the  freight  or  hire  of  the  said  ship  during 
her  said  intended  service  ;  such  freight  to  commence  from  the  day  the 
ship  should  be  ready  to  receive  goods  on  board  at  Portsmouth,  and  end 
when  she  should  have  finally  discharged  the  whole  of  her  said  cargo ; 
and  also  should  pay  two-thirds  of  all  pilotage  and  port-charges  during 
the  whole  of  the  said  voyage ;  and  also  two-thirds  of  all  expenses  of 
stowing  the  said  ship's  cargo  at  Monte  Video ;  such  freight,  pilotage, 
and  port-charges  to  be  paid  on  the  arrival  and  discharge  of  the  said 
ship  at  her  destined  port  in  Great  Britain.     The  declaration  proceeds 
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to  state  that  the  ship  afterwards  took  on  board  at  Portsmouth,  from  the 
defendant,  the  freighter,  such  cargo  as  he  thought  fit  to  ship ;  and,  being 
despatched,  proceeded  on  her  outward  voyage ;  and  being  required, 
touched  at  the  coast  of  Africa,  for  the  purposes  in  the  charter-party 
mentioned :  and  that  whilst  she  was  afterwards  prosecuting  her  out- 
ward A'oyage,  and  before  her  arrival  at  Monte  Video,  the  ship,  without 
the  default  of  the  plaintiff,  the  owner,  commander,  or  crew,  was,  against 
their  will,  by  force  wrongfully  seized,  taken,  and  detained  on  the  coast 
of  Africa  by  persons  unknown,  and  bj'  them  sent  and  conducted  to 
London,  and  was  by  those  persons  forcibly  kept  and  detained  for  a 
long  time  afterwards,  until  she  was  liberated  and  restored  to  the  plain- 
tiff. That  in  consequence  of  the  seizure,  detention,  and  other  circum- 
stances stated,  the  ship,  upon  her  liberation  and  restoration,  required 
certain  necessary  repairing  and  refitting  to  enable  her  to  prosecute  and 
complete  the  voj-age  ;  that  the  plaintiff  caused  such  refitting  and  re 
pairing  to  be  done  with  all  necessarj-  despatch  ;  and  that  the  plaintiff 
always,  from  the  time  of  the  liberation,  restoration,  and  refitting  of  the 
ship,  was  ready  and  willing  to  cause  the  ship  to  prosecute  and  com- 
plete the  said  voyage,  and  gave  notice  thereof  to  the  defendant,  and 
tendered  and  offered  the  ship  to  him  to  prosecute  and  complete  that 
voj-age,  and  requested  him  to  give  the  necessarj'  directions  and  in- 
structions in  that  behalf,  and  to  permit  the  said  ship  to  prosecute  and 
complete  such  voj'age,  and  offered  to  observe  such  directions  and  in- 
structions ;  and  would  have  caused  the  ship  to  prosecute  and  complete 
that  voj'age :  and  avers  that  the  ship  was  properly  fitted,  victualled, 
and  manned  for  the  purpose  ;  and  that  the  defendant  had  notice  of  it. 
The  declaration  further  states  that  the  defendant  did  not  nor  would 
give  any  directions  or  instructions  respecting  the  ship,  or  the  prosecu- 
tion of  that  voyage ;  nor  did  nor  would  permit  the  ship  to  prosecute 
or  complete  the  same  ;  but  refused  to  do  so,  and  wholly  renounced  the 
charter-part}'  and  the  further  prosecution  of  the  voj'age,  and  wholly 
discharged  the  plaintiff  from  further  prosecuting  or  completing  that 
voyage,  and  dispensed  therewith.  The  plaintiff  then  proceeds  to  state 
that  the  ship  was  emploj'ed  during  the  voyage  in  the  charter-party 
mentioned  fQr  twelve  months,  and  that  the  freight  thereof,  according 
to  the  rate  of  the  charter-party,  amounted  to  8,040Z.  ;  and  that  the  same 
ship  would  have  been  employed  by  the  defendant,  if  he  would  have  per- 
mitted her  so  to  be,  during  the  further  prosecution  and  completion  of 
the  voj'age  for  other  twelve  calendar  months ;  and  that  the  freight 
thereof,  at  the  same  rate,  would  have  amounted  to  other  8,040/.  ;  and 
that  two-thirds  part  of  the  pilotage  and  port  charges  of  the  ship,  paid 
for  and  incurred  by  the  plaintiff  during  the  voj'age,  amounted  to  a 
further  sum  of  50/.  ;  and  then  assigns  a  breach  in  the  non-payment 
upon  request  of  the  freight,  pilotage,  and  port  charges,  so  claimed.  To 
this  declaration  there  were  seven  pleas  pleaded  on  the  part  of  the  de- 
fendant ;  upon  the  three  first  of  which  issues  were  taken  ;  to  the  4th, 
5th,  and  6th  of  which  there  were  demurrers  and  joinders  in  demurrer ; 
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and  to  the  7th  there  was  a  special  replication  upon  which  issue  was 
taken  bj-  the  rejoinder. 

The  question  in  this  case  arises  upon  the  demurrers  and  joinders  in 
demurrer  to  the  4th,  5th,  and  6th  pleas  ;  the  substance  of  which  pleas  it 
is  unnecessary  to  state,  because,  assuming  them  to  be  bad  in  law,  the 
defendant  is  nevertheless  entitled  to  judgment,  if  the  declaration  be 
bad  in  substance,  as  it  appears  to  us  to  be.  The  breach  assigned  is  in 
the  non-payment  of  what  is  claimed  by  the  plaintiff,  eo  nomine,  as 
freight;  viz.,  8,040/.  at  the  charter-party  rate  of  670L  per  month  for 
twelve  months  that  the  ship  was  employed  during  the  voj^age  ;  and  the 
like  amount  of  the  like  rate  for  freight  for  other  twelve  months  that 
the  ship  would  have  been  employed  by  the  defendant  (as  alleged)  in 
the  further  prosecution  of  the  voj'age,  if  the  defendant  would  have 
permitted  her  so  to  be.  But,  by  the  terms  of  the  charter-party,  the 
freight,  pilotage,  and  port  charges,  thereby  covenanted  to  be  paid  on 
the  part  of  the  defendant,  are  all  of  them  expressly  covenanted  to  be 
paid,  "  on  the  arrival  and  discharge  of  the  ship  at  her  destined  port 
in  Great  Britain  ;  "  and  of  course  are  made  to  depend  on  the  event  of 
such  arrival  and  discharge  at  her  destined  port  in  Great  Britain,  as  a 
condition  precedent  to  the  plaintiff's  right  to  demand  the  same.  But  it 
is  argued,  on  the  authoritj-  of  Jones  v.  Barklej',  Doug.  685,  last  edit., 
and  Hotham  v.  The  East  India  Company,  1  Term  Rep.  638,  that  the 
plaintiff  having  done  all  in  his  power  towards  earning  the  freight, 
pilotage,  and  port-charges  in  question,  bj'  the  tender  and  offer  of  his 
ship  to  complete  the  voj'age,  by  his  request  of  necessary  directions  and 
instructions,  and  his  offer  to  obey  them,  &c.  ;  and  the  defendant  having, 
as  alleged  in  the  declaration,  refused  to  give  &ny  directions  or  instruc- 
tions for  the  ship  or  the  prosecution  of  the  voj-age,  and  having  wholly 
renounced  the  charter-partj'  and  the  further  prosecution  of  the  voyage, 
and  having  discharged  the  defendant  from  further  prosecuting  or  com- 
pleting the  voyage,  and  dispensed  therewith,  that  the  plaintiff  had 
acquired  the  right  to  the  sums  demanded  as  freight,  &c.,  as  completely 
as  if  the  voyage  had  been  performed,  and  the  ship  had  arrived  and  been 
discharged  at  her  destined  port.  But  the  decision  of  the  Court  in 
neither  of  the  cases  cited  sustains  the  argument  urged  on  behalf  of  the 
plaintiff  in  this  extent.  The  most  that  can  be  understood  to  have  been 
there  decided  is  (what  was  contended  for  by  the  plaintiff's  counsel  in 
the  case  of  Jones  v.  Barkley),  that  where  a  man  "  by  doing  a  previous 
act  would  acquire  a  right  to  a  debt  or  duty  ;  by  a  tender  to  do  the  pre- 
vious act,  if  the  other  partj'  refuse  to  permit  him  to  do  it,  he  acquires 
the  right  as  completely  as  if  it  had  actually  been  done."  But  the  ques- 
tion still  occurs  whether,  hy  actually  doing  the  previous  act  tendered 
to  be  done  in  this  case,  the  plaintiff  would  have  acquired  a  right  to  the 
freight  and  other  payments  demanded?  Here,  if  he  had  done  aU  that 
he  offered  to  do,  and  whicli  the  defendant  discharged  him  from  perform- 
ing, still  it  would  have  amounted  at  most  only  to  an  endeavor  on  his 
part  to  prosecute  and  complete  the  voyage,  and  to  procure,  as  far  as  in 
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him  laj',  the  arrival  and  discharge  of  her  at  her  destined  port ;  but  the 
actual  event  of  such  an  arrival  and  discharge  did  not  depend  upon 
him,  nor  was  it  within  the  reach  of  any  efforts  on  his  part  to  insure  and 
to  accomplish  ;  but  it  was  liable  to  be  disappointed  bj-  the  act  of  God, 
and  all  the  various  other  accidents  to  which  marine  adventures  are 
subject.  But  in  the  case  put  (i.  e.,  of  Jones  v.  Barklej')  no  contingen- 
cy but  the  immediate  death  of  the  party  tendering  the  act  could  have 
disappointed  its  performance  ;  and,  being  done,  the  partj'  doing  it  would 
have  instantly  acquired,  without  anj-  further  act,  either  on  his  own 
part,  or  on  that  of  any  one  else,  a  full  right  by  the  terms  of  his  con- 
tract to  the  duty  demanded  ;  which  in  that  case  was  the  payment  at  a 
given  time  of  a  sum  of  money  stipulated  to  be  paid  him.  So  that  the 
difference  between  the  two  cases  is  this :  in  the  one,  by  doing  an  act 
in  the  power  of  the  party  to  have  done,  he  would  have  acquired  a 
full  and  instant  right  to  the  duty  demanded  ;  in  the  other,  by  doing  the 
act  tendered  to  the  full  extent  to  which  the  party  tendering  was  able 
to  perform  it,  he  would  still  have  only  taken  certain  steps  of  remote 
and  uncertain  effect  towards  the  attainment  of  the  object  and  com- 
pletion of  the  event  necessary  to  be  attained  and  completed,  in 
order  to  vest  a  right  to  the  duty  demanded  in  the  party  "demanding  it. 
The  same  in  effect  may  be  said  of  the  case  of  Hotham  < .  East  India 
Companj',  1  Term  Rep.  638,  where  the  only  thing  which  stood  in  the 
way  of  the  plaintiff's  recovering  the  allowance  claimed  for  short  ton- 
nage, according  to  the  terms  of  his  charter-party  (after  having  taken 
all  proper  steps  on  his  part  to  obtain  the  necessary  certificate  to  entitle 
him  thereto) ,  was  the  neglect  and  default  of  the  company's  own  agents 
in  refusing  to  afford  him  such  certificate.  Co\'enants  of  this  kind  have 
always  received  a  strict  construction.  In  Bright  v.  Cooper,  1  Brownl. 
21,  the  covenant  made  bj'  the  merchant  with  the  master  of  a  ship 
being  to  pay  such  a  sum  if  he  would  bring  his  freight  to  such  a  port ; 
and  part  of  the  goods  being  taken  by  pirates,  and  the  residue  brought 
to  the  place  appointed  and  there  unladed ;  the  Court  held  that  the 
merchant  was  not  bound  to  pay  the  money  to  the  master,  because  the 
agreement  was  not  performed  bj*  him.  And  the  late  case  of  Cook  v. 
Jennings  in  this  Court  (7  Term  Rep.  381)  proceeded  upon  the  same 
principle.  Adverting  therefore  to  the  declaration  only,  and  the  breach 
therein  assigned,  we  are  of  opinion  that,  as  the  ship  never  arrived  at 
her  destined  port  within  the  terms  of  the  charter-party,  the  freight 
claimed  in  the  declaration  never  became  demandable  by  law ;  and  of 
course  that  the  plaintiff  cannot  recover  thereupon ;  which  renders  it 
unnecessary  to  consider  the  sufficiency  of  the  several  pleas  demurred 
to,  and  the  questions  which  might  otherwise  have  arisen  upon  them. 

Judgment  for  the  defendant, 

68 
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LAIRD   V.   PIM  AND  Anothee. 
In  the  Exchequer,  January  18,  20,  1841. 

[Reported  in  7  Meesan  ^  Welshy,  474.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the 
6th  day  of  April,  1836,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  would  sell  them  a  lot  or  parcel  of  land,  situated 
between  Bidston  Eoad  and  Cleaveland  Street,  in  the  county  of  Ches- 
ter, at  the  price  or  rate  of  7s.  &d.  by  the  square  yard,  to  be  paid  as 
soon  ns  the  conve3-ance  thereof  should  be  completed,  with  interest 
thenceforth  on  such  purchase-monej'  at  the  rate  of  5^.  per  cent  by  the 
3^ear  until  paid,  the  defendants  to  have  the  liberty  of  making  bricks 
and  erecting  steam-engines  on  such  lot  or  parcel  of  land,  the  defend- 
ants promised  the  plaintiff  to  purchase  the  said  lot  or  parcel  of  land 
of  the  plaintiff,  and  to  paj'  him  for  the  same  at  the  rate  or  price  and 
on  the  terms  aforesaid.  And  the  plaintifl"  says  that  although  the 
plaintiff,  reljing  on  the  said  promise  of  the  defendants,  did,  within  a 
short  and  reasonable  time  from  the  malring  of  the  said  promise,  to  wit, 
on  the  day  and  year  aforesaid,  allow  and  permit  the  defendants  to 
enter  into  and  take  possession  of  the  said  lot  or  parcel  of  land,  and 
the  defendants  did,  to  wit,  then,  take  such  possession  thereof,  and  have 
continued  in  such  possession  for  a  long  time,  to  wit,  hitherto ;  and 
although  the  plaintiff,  fron;  the  time  of  making  the  said  promise  to  the 
commencement  of  this  suit,  has  performed  and  fulfilled  everj-  thing  on 
his  part  to  be  perfonned  and  fulfilled,  and  has  always  been  readj'  and 
willing  to  make  appear  to  the  defendants  a  good  and  sufficient  title  in, 
and  right  and  power  to  convey,  the  said  lot  or  parcel  of  land  in  fee- 
simple,  together  with  the  Hberty  aforesaid,  and  to  execute  and  com- 
plete a  conveyance  thereof  in  fee-simple  to  the  defendants,  together 
with  the  liberty  aforesaid  ;  and  after  the  expiration  of  a  reasonable 
time  and  before  the  commencement  of  this  suit,  to  wit,  on  the  28th 
of  October,  1837,  offered  the  defendants  to  execute  and  complete  a 
conveyance  thereof,  together  with  the  liberty  aforesaid,  to  the  defend- 
ants, and  would  then  have  tendered  to  the  defendants  a  draft  of  a 
proper  conveyance,  and  also  a  proper  conveyance  for  the  purpose  afore- 
said, but  that  the  defendants  then  discharged  the  plaintiff  from  so 
doing ;  of  all  which  the  defendants,  from  the  time  of  making  the  said 
promise,  have  had  notice  :  yet  the  defendants  did  not  regard  their 
said  promise,  and  did  not  nor  would  pay  the  plaintiff  the  said  purchase- 
monejf  for  the  said  lot  or  parcel  of  land,  together  with  the  said  liberty, 
or  any  part  thereof,  at  or  after  the  expiration  of  the  said  reasonable 
time  as  aforesaid,  or  at  any  other  time,  but  have  wholly  neglected  and 
refused  so  to  do  ;  and  the  plaintiff  has  been  and  is  wholly  deprived  of 
the  said  purchase-money,  amounting  to  a  large  sum,  to  wit,  4,125Z., 
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together  with  interest  thereon,  to  which  he  ought  and  otherwise  would 
have  been  entitled  as  aforesaid.  There  were  also  counts  for  use  and 
occupation,  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendants  pleaded  non  assumpserunt,  and  several  special  pleas, 
of  which  the  sixth  plea  (to  the  first  count)  was,  that  no  eonvej'ance  of 
the  said  lot  or  parcel  of  land  or  any  part  thereof  has  ever  been  made 
or  executed  or  completed  to  them  the  defendants  or  either  of  them, 
or  to  any  person  on  their  behalf,  or  in  any  manner  whatsoever.  Veri- 
fication. 

The  plaintiff  took  issue  on  all  the  pleas  except  the  above,  to  which 
he  demurred  generally,  and  the  defendants  joined  in  demurrer.  The 
point  stated  for  argument  by  the  plaintiff  was  as  follows  :  The  plaintiff 
contends  that  the  execution  of  a  conveyance  was  not  a  condition  prece- 
dent to  his  maintaining  this  action,  and  that  if  it  were,  it  has  been 
waived,  and  that  consequently  the  plea  demurred  to  is  bad.  The  de- 
fendants' points  were  as  follows  :  The  defendants  will  contend  that  the 
plea  is  a  sufficient  answer  to  the  first  count  of  the  declaration,  and 
they  will  also  contend  that  the  first  count  is  insufficient,  inasmuch  as 
it  shows  no  sufficient  breach  of  the  contract  stated  in  that  count ;  and 
also  that  the  statement  in  the  declaration,  that  the  plain tifi"  offered  to 
execute  a  conveyance,  and  would  have  tendered  one,  but  that  the 
defendants  dispensed  with  it,  is  no  sufficient  ground  for  alleging  as  a 
breach  that  the  defendants  did  not  paj-  the  purchase-money  ;  and  that 
upon  the  promise  stated  in  the  first  count,  the  non-payment  of  the 
purchase-mone}-  is  no  breach  of  contract  as  alleged  in  that  count ;  and 
that  the  breach  alleged  in  the  first  count  and  the  claim  to  damages  as 
therein  stated  are  not  warranted  by  the  premises  or  allegations  in  that 
count. 

The  cause  came  on  for  trial  upon  the  issues  in  fact  before  Rolfe,  B., 
at  the  last  Livei-pool  Assizes,  when  it  appeared  that  the  defendants 
(who  were  directors  of  a  company  called  the  Saw-Mills  and  Timber 
Company,  for  which  the  purchase  was  made)  had  been  put  into  pos- 
session of  the  land  under  the  agreement,  and  had  taken  therefrom  and 
sold  a  quantitj'  of  brick  clay.  They  subsequently  refused  altogether 
to  complete  the  purchase,  upon  which  the  plaintiff  brought  this  action 
for  the  recover}'  of  the  purchase-money,  and  for  the  value  of  the  cla}'  so 
taken  and  sold.  It  was  contended  for  the  plaintiff  at  the  trial  that  the 
amount  of  the  purchase-money  agreed  on,  with  interest,  was  the  proper 
measure  of  damages  on  the  first  count.  For  the  defendants  it  was  in- 
sisted, that  the  plaintiff  could  not  be  entitled  to  recover  the  purchase- 
money,  as  the  land  had  never  been  conveyed,  and  the  plaintiff  still 
remained  the  owner  of  it  as  before  the  agreement  for  sale  to  tlie  defend- 
ants. The  learned  judge  was  of  opinion  that  the  plaintiff  could  not 
recover  the  whole  purchase-money,  but  was  entitled  on  the  first  count 
to  such  damages  only  as  had  resulted  from  the  defendants'  breach  of 
their  contract ;  and  a  verdict  was  accordingly  taken  for  the  plaintiff  for 
7501. ,  made  up  as  follows  :   680Z.  for  interest  on  the  purchase-money  up 
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to  the  commencement  of  the  action,  and  701.  for  the  value  of  the  brick 
clay.     In  last  Michaelmas  Term  (Nov.  3d) , 

Cresswett  moved,  pursuant  to  leave  reserved  by  the  learned  judge, 
for  a  rule  to  show  cause  why  the  damages  should  not  be  increased  by 
the  sum  of  4,125Z.,  the  amount  of  the  purchase-mone}-.  The  plaintiff 
is  entitled  to  recover  the  full  amount  of  the  purchase-money.  This  is 
a  contract  for  a  specific  plot  of  land,  to  which  the  plaintiff  has  shown 
a  good  title,  and  which  he  has  offered  to  convej'  to  the  defendants  in 
pursuance  of  the  contract.  He  has  a  right  to  consider  them  as  the 
owners,  and  to  insist  on  paj-nient  of  the  price.  Sir  E.  Sugden^  appears 
to  consider  that  a  vendor  may  recover  the  purchase-mone}'  without 
having  executed  a  couA^ej'ance,  where  the  purchaser  has  discharged 
him  from  so  doing.  [Alderson,  B.  It  is  like  the  case  of  goods  bar- 
gained and  sold,  and  an  action  brought  for  not  accepting  them,  in 
which  case  the  damages  sustained  by  the  breach  of  contract  can  alone 
be  recovered.]  There  the  plaintiff  treats  the  goods  as  still  bis  own. 
[Parke,  B.  So  here,  the  land  is  still  yours  at  law ;  you  might  bring 
ejectment  for  it  immediately  after  this  verdict.  J  In  Hawkins  v.  Kemp,'' 
which  was  an  action  by  the  vendors  of  an  estate  against  the  vendee, 
who  had  refused  to  prepare  any  conveyance  as  required  by  the  condi- 
tions of  sale,  or  to  paj"  the  remainder  of  the  purchase-monej^  bej'ond 
the  deposit,  a  verdict  was  given  for  the  whole  residue  of  the  purchase- 
money.  The  defendants  may  afterwards  go  into  equitj'  to  compel  a 
conveyance. 

Parke,  B.  The  measure  of  damages,  in  an  action  of  this  nature,  is 
the  injury  sustained  by  the  plaintiff  by  reason  of  the  defendants  not 
ha%-ing  performed  their  contract.  The  question  is.  How  much  worse 
is  the  plaintiff  by  the  diminution  in  the  value  of  the  land,  or  the  loss 
of  the  purchase-money,  in  consequence  of  the  non-performance  of  the 
contract?  It  is  clear  he  cannot  have  the  land  and  its  value  too.  A 
party  cannot  recover  the  full  value  of  a  chattel,  unless  under  circum- 
stances which  import  that  the  property-  has  passed  to  the  defendant,  as 
in  the  case  of  goods  sold  and  delivered,  where  the}'  have  been  abso- 
lutely' parted  with  and  cannot  be  sold  again.  The  direction  of  my 
brother  Rolfe,  therefore,  was  quite  correct. 

Alderson,  B.,  Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Eule  refused.' 

The  demurrer  was  now  argued  by 

Coivling,  for  the  plaintiff.  The  execution  of  a  conveyance  is  not  a 
condition  precedent  to  the  plaintiff's  recovering  in  this  action ;  and  if 
it  were,  it  has  been  waived  by  the  defendants.  The  plea  is  clearly 
bad.  It  states  no  more  than  is  admitted  on  the  face  of  the  declara- 
tion ;  it  amounts  in  effect  only  to  a  demurrer  to  the  first  count.     But 

1  1  Vend.  &  P.  10th  ed.  374.  2  3  East,  410. 

3  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25,  33-36,  accord.  Richards  v.  Ediek 
17  Barb.  260,  264,  contra.  —  Ed. 
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it  will  be  argued  that  that  count  is  bad.  It  is  submitted,  however,  that 
although  it  may  be  somewhat  more  diffuse  than  was  necessary,  it  is 
good.  It  states  the  contract,  the  possession  taken  by  the  defendants, 
the  plaintiff's  readiness  to  execute  a  convejance,  the  expiration  of  a 
reasonable  time,  and  that  the  plaintiff  offered  to  execute  a  conveyance, 
and  would  have  tendered  a  proper  conveyance,  but  that  the  defendants 
discharged  him  from  so  doing.  There  is  nothing  to  take  this  case  out 
of  the  ordinary  rule,  that  the  purchaser  is  bound  to  prepare  the  con- 
veyance ;  but  nevertheless  the  plaintiff  has  offered  a  convej-ance  here, 
but  the  defendants  have  dispensed  with  it.  That  condition  precedent, 
if  it  be  one,  has  therefore  been  waived.  Then  it  is  said  the  plaintiff  is 
not  entitled  to  recover  the  whole  purchase-money ;  but  the  declara 
tion  does  not  seek  to  do  so ;  the  breach  is  only  for  the  damages  sus- 
tained by  the  non-performance  of  the  contract.  But  even  if  the 
declaration  were  wrong  in  seeking  to  recover  the  whole  purchase- 
money,  that  would  be  no  bar  to  the  action  ;  but  the  defendants  under- 
take by  this  plea  to  say  something  in  bar  of  the  whole  action.  [He 
was  then  stopped  by  the  Court.] 

Wightmmi,  for  the  defendants.  The  first  count  of  the  declaration 
is  bad.  The  breach  alleged  does  not  properlj*  follow  from  the  premises 
stated.  The  count  alleges  that,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendants,  would  sell  them  a  lot  or  parcel  of  land, 
&c. ,  at  the  price  of  Is.  6d.  the  square  yard,  to  be  paid  as  soon  as  the 
conveyance  thereof  should  be  completed,  &c.,  the  defendants  promised 
the  plaintiff  to  purchase  the  land  of  him,  and  to  pa^-  him  for  the  same 
at  the  rate  or  price  and  on  the  terms  aforesaid ;  and  the  breach  as- 
signed is  that  the  defendants  did  not  regard  their  promise,  and  did  not 
nor  would  pay  the  plaintiff  the  said  purchase-monej-,  &c.  There  is 
no  good  breach,  therefore,  unless  the  defendants  were  bound  under  the 
circumstances  to  pay  the  purchase-monej' ;  if  they  were  not,  it  is  a  bad 
breach,  and  the  plaintiff  cannot  recover  in  respect  of  it.  The  rule  as 
to  dependent  covenants  is  thus  laid  down  in  the  notes  to  the  case  of 
Pordage  v.  Cole:  ^  "  It  is  justlj^  observed  that  covenants,  &c.,  are  to 
be  construed  to  be  dependent  or  Independent  of  each  other,  according 
to  the  intention  and  meaning  of  the  parties,  and  the  good  sense  of  the 
case ;  and  technical  words  should  give  way  to  such  intention."  The 
following  rules  are  then  enunciated:  1.  "  If  a  day  be  appointed  for 
payment  of  mone^^  or  part  of  it,  or  for  doing  any  other  act,  and  the 
da}'  is  to  happen,  or  may  happen,  before  the  thing  which  is  the  con- 
sideration of  the  money  or  other  act  is  to  be  performed,  an  action  may 
be  brought  for  the  money,  or  for  not  doing  such  other  act,  before  per- 
formance ;  for  it  appears  that  the  party  relied  upon  his  remedy,  and 
did  not  intend  to. make  the  performance  a  condition  precedent ;  and  so 
it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  con- 
sideration of  the   money  or  other  act."    A  vendor,  therefore,  may 

1  1  Saund.  320  a,  note  i. 
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declare  for  non-payment  of  the  purchase-money  on  a  certain  day, 
although  no  convej'ance  have  been  executed.  2.  "  But,  when  a  day  is 
appointed  for  the  payment  of  money,  &c.,  and  the  day  is  to  happen 
after  the  thing  which  is  the  consideration  of  the  money,  &c.,  is  to  be 
performed,  no  action  can  be  maintained  for  the  money,  &c. ,  before  per- 
formance." The  present  case  falls  within  the  latter  rule.  It  does  not 
appear  here  that  if  the  plaintiff  were  to  recover  the  purchase-money, 
the  defendants  would  have  any  remedy  against  him  for  the  land  ;  they 
only  stipulate  to  pay  as  soon  as  the  convej'ance  shall  be  completed. 
[Pakke,  B.  The  conveyance  and  the  payment  are  to  be  contem- 
poraneous acts.]  A  tender  of  the  convej'ance  is  not  sufficient;  it 
must  be  executed  before  paj^ment  can  be  enforced.  So,  "  if  two  men 
should  agree,  one  that  the  other  should  have  his  horse,  the  other  that 
he  will  pay  10/.  for  him,  no  action  lies  for  the  money  till  the  horse  be 
delivered."  Thorpe  v.  Thorpe.  [Paeke,  B.,  referred  to  Knight  v. 
Keech.^]  It  does  not  appear  here  that  there  were  any  mutual  remedies, 
or,  if  there  were,  that  the  defendants  intended  to  rely  upon  them  ;  they 
stipulated  to  pay  their  money  only  when  the  purchase  was  completed ; 
and  although  they  may  have  subjected  themselves  to  an  action  for 
damages,  they  are  not  liable  to  this  action  until  after  the  execution  of 
the  eonvej'ance.  The  plaintiff  has  therefore  mistaken  his  remedy;  he 
should  have  declared  merely  for  damages  for  the  non-completion  of  the 
contract,  whereas  here  his  only  breach  is  the  non-paj-ment  of  the  pur- 
chase-money, which,  on  this  statement,  he  is  not  entitled  to  :  Warn  v. 
Bickford,^  Phillips  v.  Fielding. 

The  Court  then  called  on 

Cuwh'ng  to  proceed  with  his  argument.  In  the  first  place,  the  count 
does  not  claim  to  recover  the  whole  purchase-money.  The  breach,  it 
is  true,  states  that  the  defendants  did  not  nor  would  paj'  the  plaintiff 
the  said  purchase-money  or  anj'  part  thereof,  and  that  the  plaintiff  has 
been  and  is  wholly  deprived  of  it.  But  it  would  have  been  sufficient 
if  it  had  alleged  merely  that  the  defendants  did  not  regard  then-  said 
promise,  and  then  concluded  to  the  damage  of  the  plaintiff,  &c.  The 
special  damage  alleged  cannot  be  traversed  or  demurred  to,  and  the 
plaintiff  may  alwaj-s  recover  for  the  damage  properl}'  alleged.  Under 
that  form  of  broach  the  plaintiff  might  have  recovered  all  that  he  has 
actually  recovered  in  this  action  ;  and  upon  this  demurrer  (the  plea 
being  to  the  whole  count) ,  the  only  question  is  whether  the  plaintiff  is 
entitled  to  recover  any  thing.  Jones  f.  Barklcj-  is  an  express 
authority  for  the  plaintiff.^  .  .  .  Glazebrook  v.  Woodrow,  Goodisson  v. 
Nunn,  and  Maj'tin  v.  Smith,  are  authorities  to  the  same  effect. 
[Pakke,  B.  Your  argument  is,  that  nothing  remains  to  be  done 
"which  is  beneficial  to  the  plaintiff,  but  the  payment  of  the  money.] 
Yes  :  the  plaintiff  has  perhaps  even  done  more  than  was  necessary. 
In  Glazebrook  v.  Woodrow,  Le  Blanc,  J.,  says  :  "  The  payment  is  the 

1  Skin.  344.  2  7  pHce,  5oO. 

s  The  learned  counsel  here  stated  that  case.  —  Ed. 
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consideration  for  the  conveyance,  and  cannot  be  enforced  till  that  be 
made,  or  at  least  offered  to  be  made,  by  the  plaintiff."  Here  more  than 
that  is  shown  to  have  been  done. 

Wightman.  Unless  the  defendants  are  bound  to  pay  the  purchase- 
money,  no  damages  can  be  recovered  for  the  non-payment  of  it :  the 
plaintiff  therefore  must  show,  not  only  that  the  defendants  did  not 
pay,  but  also  that  they  were  bound  to  pay.  The  cases  cited  on  the 
other  side  are  distinguishable,  and  fall  within  the  first  rule  cited  from 
the  note  to  Pordage  v.  Cole.  In  all  of  them  the  conveyance  was  to  be 
executed,  and  payment  to  be  made,  on  a  certain  day ;  and  when  the 
plaintiff  had  done  aU  that  it  was  incumbent  upon  him  to  do  on  that 
day,  the  non-payment  was  a  breach  of  contract  on  the  part  of  the 
defendant.  But  here  the  time  for  payment  has  not  3'et  arrived. 
[Paeke,  B.  In  Jones  v.  Barkley  the  payment  depended  on  the  previ- 
ous act  of  assignment,  as  here  of  conveyance.]  There  was  in  that  case 
a  fixed  daj'  appointed  ;  the  defendant  was  not  bound  to  pay  until  that 
day,  although  all  the  conditions  precedent  had  been  performed  by  the 
plaintiffs ;  but,  on  the  other  hand,  he  was  bound  to  pay  on  that  day, 
unless  he  could  show  good  cause  to  the  contrary.  [Lord  Abingek, 
C.  B.  The  day  was  material  until  the  four  months  had  elapsed,  but 
not  afterwards.  Paeke,  B.  After  the  expiration  of  the  four  mouths, 
Jones  V.  Barclay  became  identical  with  the  present  case  ;  the  money 
was  then  to  be  paid  simply  on  the  execution  of  the  assignment.  Lord 
Mansfield  says  :  "  The  question  is,  whether  there  was  a  sufficient  per- 
formance. The  party  must  show  he  was  ready  ;  but  if  the  other  stops 
him  on  the  ground  of  an  intention  not  to  perform  his  part,  it  is  not 
necessary  for  the  first  to  go  farther,  and  do  a  nugatory  act."]  But 
here  the  money  is  not  to  be  paid  until  after  the  completion  of  the 
conveyance.  True,  it  is  by  the  defendants'  default  that  it  is  not 
completed,  and  they  may  be  Uable  in  damages  for  that  default , 
but  not  for  non-payment  of  the  money,  until  the  time  for  pa3-ment  of 
it  has  actually  arrived.  The  case  falls  entirely  within  the  rule  laid 
down  by  Lord  Holt  in  Thorpe  v.  Thorpe.  Then,  as  to  the  breach,  it  is 
clear  that  it  must  be  taken  to  be  contained  in  the  express  allegation 
that  the  defendants  did  not  pay  the  purchase-money  after  a  reasonable 
time.  Suppose  the  Court  held  that  on  this  declaration  the  plaintiff 
might  recover  the  whole  purchase-money,  what  counter  remedy  have 
the  defendants?  Mutual  promises  are  not  even  alleged.  [Lord 
Abinger,  C.  B.  It  is  certainly  informal ;  but  does  it  not  amount  in 
substance  to  a  complaint  against  the  defendants  for  not  completing  the 
purchase?]  Assuming  it  to  be  so,  stiU  that  does  not  entitle  the  plain- 
tiff to  recover  the  purchase-money ;  but  the  non-completion  of  the 
purchase  is  not  assigned  as  a  breach,  but  is  stated  before  the  allegation 
of  the  breach. 

Lord  Abinger,  C.  B.  I  think  that  the  breach  is  informally  alleged, 
and  that  the  words,  "  that  the  defendants  did  not  regard  their  said 
promise  "  are  not  suflQ.cient  to  constitute  a  good  breach,  so  as  to  cure 
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the  defect ;  but  the  objection,  as  it  arises  on  general  demurrer,  can- 
not prevail.  With  regard  to  the  averment  of  the  plaintiff's  being 
ready  and  'willing,  and  having  offered  to  execute  a  conveyance,  the 
case  of  Jones  v.  Barkley  appears  to  be  an  express  authoritj',  and  must 
govern  the  present  case.  The  averment  is,  that  the  plaintiff  offered  to 
execute  a  conveyance,  and  would  have  tendered  a  proper  convej'ance, 
but  that  the  defendants  discharged  him  from  so  doing.  That,  coupled 
with  the  other  allegations  in  the  declaration,  is  substantially  the  same 
as  if  it  had  been  averred  that  the  defendants  had  refused  to  execute  a 
couvej'ance  actuall}-  tendered  to  them.  Our  judgment  must  therefore 
be  for  the  plaintiff. 

Pakke,  B.  I  have  had  considerable  doubt  on  this  case  in  the  course 
of  the  argument,  but  I  have  at  length  arrived  at  the  same  conclusion 
as  that  stated  bj'  my  lord.  This  declaration  is  certainly-  informally 
drawn,  but  I  think  it  is  sufficient  on  general  demurrer,  upon  the  prin- 
ciple laid  down  in  Jones  v.  Barkley.  Upon  the  facts  alleged  in  this 
declaration  the  plaintiff  is  substantially  in  the  same  situation,  for  the 
purpose  of  recovering  the  money,  as  if  all  had  been  done  on  his  part 
which  he  engaged  to  do.  It  does  not  follow  that  he  shall  recover  the 
whole  purchase-money,  but  he  is  in  the  same  situation  for  the  purj^ose 
of  recovering  damages  for  the  non-payment  of  the  price,  as  if  all  had 
been  done  b}'  him.  The  distinction  which  it  has  been  attempted  to 
draw  between  this  case  and  Jones  v.  Barkley  is  no  distinction  at  all ; 
it  proceeds  altogether  on  the  ground  that  there  two  contemporaneous 
acts  were  to  be  done  on  a  particular  day  ;  but  the  case  is  just  the  same 
whether  two  contemporaneous  acts  are  to  be  done  at  an  indefinite 
time  or  on  a  specified  day.  The  onl3'  distinction  is,  that  in  that  case 
one  simple  act  was  to  be  done  by  the  plaintiffs,  which  the  defendant  dis- 
charged them  from  doing  ;  here,  what  the  plaintiff  has  to  do  is  somewhat 
more  complicated  ;  first,  he  is  to  make  a  good  title,  then  the  defendants 
are  to  prepare  the  convej'ance,  and  the  plaintiff  to  execute  it ;  and  the 
defendants  having  discharged  him  from  doing  that,  it  is  the  same  as  if 
it  had  been  done.  According  to  Jones  v.  Barkley,  therefore,  the  plain- 
tiff is  in  the  same  situation  as  if  he  had  performed  all  his  part  of  the 
agreement ;  that  is,  as  if  he  had  perfected  a  conveyance.  That  is  the 
conclusion  to  which  I  have  at  length  arrived,  and  to  which,  perhaps, 
I  should  not  huxa  come  but  for  the  case  of  Jones  v.  Barkley.  This  is 
all  on  general  demurrer ;  had  the  question  arisen  on  special  demurrer,  I 
doubt  whether  I  should  have  come  to  the  same  conclusion. 

Gdenet,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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MAEY   SHOET  v.  STONE. 
In  thk  Queen's  Bench,  January  20,  1846. 

{Reported  in  8  Queen's  Bench  Reports,  358.] 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on,  &c., 
"  in  consideration  that  the  plaintiff  being  then  unmarried,  at  the  request 
of  the  defendant,  had  then  promised  the  defendant  to  marry  him  the 
defendant,  he  the  defendant  then  promised  the  plaintiff  to  marry  her 
within  a  reasonable  time  next  after  he  should  be  thereunto  requested 
by  the  plaintiff  so  to  do  ;  and  the  plaintiff  avers  that  she,  confiding  in 
the  said  promise  of  the  defendant,  hath  always  hitherto  remained  and 
continued,  and  still  is,  sole  and  unmarried,  and  was  always,  from  the 
time  of  the  making  of  her  said  promise  until  the  marriage  of  the  said 
defendant  as  hereinafter  mentioned,  ready  and  willing  to  marry  the  de- 
fendant, whereof  the  defendant  hath  always  had  notice  ;  yet  the  defend- 
ant, disregarding  his  said  promise,  after  the  making  thereof  and  before 
the  commencement  of  this  suit,  to  wit,  on,"  &c.,  "wrongfully  and  in- 
juriously married  a  certain  other  person,  to  wit,  one  Edith  Collins,  con- 
trary to  his  said  promise  ;  to  the  damage,"  &c. 

Plea  2.  "  Defendant  says  that  he  was  not  at  any  time  before  the  com- 
mencement of  this  suit  requested  by  the  plaintiff  to  marry  her  according 
to  Ms  said  promise  in  that  behalf."     Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  con- 
fesses, but  does  not  sufficiently  avoid,  and  defendant  has  therein  alleged 
a  fact  wholly  immaterial  to  the  merits  :  "  for,  inasmuch  as  it  appears 
by  the  declaration  that  the  defendant,  before  the  commencement  of  this 
suit,  had  married  another  person,  the  plaintiff  need  not  nor  ought  to 
have  requested  the  defendant  to  marry  her."  Also,  that  the  plea 
"tenders  too  large  and  an  insufficient  issue,  to  wit,  whether  a  request 
were  made  before  the  commencement  of  this  suit ;  whereas,  if  the  request 
be  material  at  all,  it  should  have  been  alleged  not  to  have  been  made 
before  the  marriage  of  the  defendant :  for,  if  the  plaintiff  were  to  trav- 
erse the  allegation  as  it  now  stands  in  the  said  plea,  and  the  same 
should  be  found  for  her,  still  it  would  not  show  conclusively  that  she 
was  and  is  entitled  to  maintain  her  action,  as  it  would  be  consistent 
with  the  said  issue,  and  verdict  thereon,  that  the  request  found  to  have 
been  made  by  the  plaintiff  was  after  the  said  marriage,  and  between  it 
and  the  commencement  of  this  suit."  Also  that  the  plea  should  have 
concluded  to  the  country. 

Joinder  in  demurrer. 

Peacock,  for  the  plaintiff.  The  want  of  a  request  is  immaterial,  since 
it  appears  that  the  defendant  had  put  it  out  of  his  own  power  to  comply 
with  the  request  if  made.  This  case  was  before  the  Court  in  last  Hilary 
Term,  the  plaintiff  having  signed  judgment  on  the  ground  that  the  plea, 
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denying  a  request,  was  not  issuable,  and  the  defendant  was  under  terms 
to  plead  issuabty.  Wightman,  J.,  set  that  judgment  aside  ;  and  a  mo- 
tion was  made  here  to  rescind  his  order.  The  declaration  did  then  aver 
a  request,  and  the  Court  intimated  an  opinion  that  the  averment  of  non- 
performance on  request  was  one  distinct  breach,  and  the  averment  that 
defendant  had  married  another  person  was  a  second,  and  that  a  material 
traverse  might  be  taken  upon  either.  The  learned  judge's  order  was  up- 
held ;  and  the  plaintiff  then  amended  the  declaration,  leaving  it  in  its 
present  form.  That  form  is  good,  according  to  Harrison  v.  Cage  and 
wife,^  where  the  plaintiff  declared  for  breach  of  promise  of  marriage, 
stating  that  the  defendant,  Elizabeth  Cage,  after  the  promise,  &c.,  mar- 
ried the  male  defendant ;  and  it  was  objected  that  there  is  no  time  pre- 
fixed, and  "he  does  not  show  a  request  with  a  parson."  But  these 
exceptions  were  not  regarded  :  "  for,  as  to  the  time,  it  should  be  in  con- 
venient time  ;  and  as  to  the  request  with  a  parson,  that  was  overruled  in 
Dickenson  and  Holcroft's  case."  ^  "  Besides  that,  in  this  case  it  appears 
that  the  defendant  has  disabled  herself  b}-  marriage  from  the  performance 
of  her  promise."  Ford  v.  Tiley  '  affirms  the  principle  on  which  the  plain- 
tiff relies.*  ...  In  Bowdell  v.  Parsons  ^  the  plaintiff  declared  in  assump- 
sit for  not  delivering  hay  which  the  defendant  had  sold  him  and  promised 
to  deliver  on  request :  the  request  was  imperfectly  alleged,  but  the 
declaration  stated  that  the  defendant  did  not  deliver  the  hay  to  the 
plaintiff,  and,  "on  the  contrarj',  afterwards  sold  and  disposed  of"  it 
"to  other  persons,  without  the  consent  and  against  the  will  of  the 
plaintiff:  "  and  Lord  Ellenborough  said  :  "  There  is  clearlj'  a  sufficient 
breach  laid  in  that  count ;  for,  bj^  the  defendant's  selling  and  disposing 
of  the  rest  of  the  hay  to  other  persons,  he  disqualified  himself  from 
delivering  it  to  the  plaintiff;  and,  therefore,  no  request  was  necessary." 
[Coleridge,  J.  The  plea  here  denies,  in  effect,  any  request,  either 
before  or  after  the  marriage.]  If  there  was  a  request  before  the  mar- 
riage, and  the  defendant  was  read}'  to  comply,  but  the  plaintiff  pre- 
vented it,  that  was  matter  to  be  stated  in  answer  to  the  declaration. 
After  the  marriage,  a  request  could  not  be  made.  It  may,  indeed,  be 
said  that  the  defendant's  wife  might  die,  and  a  request  be  made  then  ;  but 
that  supposition  is  too  remote  ;  otherwise,  it  would  have  been  an  answer 
in  Ford  y.  Tiley,  that  the  new  lease  might  have  been  surrendered,  or  in 
BowdeU  V.  Parsons,  that  the  defendant  might  have  repurchased  the  hay 
before  request  made.  And,  in  Ford  v.  Tiley,  the  Court  said,  referring 
to  8  (5)  Vin.  Ab.  225  (224),  tit.  Condition  (B.  c)  pi.  1,  2:  "  If  a 
day  be  limited  to  perform  a  condition,  if  the  obligor  once  disables  him- 
self to  perform  it,  though  he  be  enabled  again  before  the  daj',  yet  the 
condition  is  broken,  as  if  the  condition  be  to  enfeoff  another  before 

1  1  Ld.  Raym.  386,  3  Ld.  Rayra.  268. 

2  Holcroft  V.  Dickenson,  Carter,  233:  s.  c.  1  Freem.  95,  3  Keb.  148. 
8  6  B.  &  C.  325. 

*  The  learned  counsel  here  stated  that  case.  —  Ed. 
6  10  East,  359,  361, 
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Michaelmas ;  if  before  the  feast  he  enfeoff  another,  though  he  after 
repurchases,  j^et  he  cannot  perform  the  condition."  And  it  may  be 
asked  here,  if  the  suggested  argument  is  admissible,  how  long  the 
plaintiff's  remedy  is  to  be  suspended  on  a  supposition  that  the  wife 
may  die,  and  a  request  be  then  made  ? 

Butt,  contra.  Harrison  v.  Cage  was  decided,  not  on  demurrer,  but 
on  motion  in  arrest  of  judgment ;  the  contract  to  marry  was  averred 
generalty.^  Here  it  is  to  marry  within  a  reasonable  time  after  request, 
so  that  the  request  is  a  condition  precedent.  And  the  point  there 
decided  was,  that  a  request  "  with  a  parson"  need  not  be  averred  ;  no 
dispute  could  arise  on  the  necessity  of  a  request  generall}',  for  the  declara- 
tion did  fully  aver  one.^  Again,  the  declaration  there  showed  that  the 
person  whom  the  defendant  married  was  still  living.  Here  the  declara- 
tion does  not  aver  either  that  fact  or  a  request  made  and  lapse  of  a 
reasonable  time  afterwards,  or  that  any  reasonable  time  has  elapsed 
since  the  promise.  In  Ford  v.  Tiley  the  question  arose,  not,  as  here, 
on  demurrer,  but  on  the  evidence  at  the  trial,  and  appears,  by  the  cita- 
tion of  authorities,  to  have  been  decided  without  reference  to  the  dis- 
tinction between  a  feoffment  on  condition  and  a  mutual  contract. 
The  Year  Book,  Mich.  21  Ed.  IV.  64  B,  55  A,  PI.  26,  cited  in  5  Vin. 
Ab.  224,  tit.  Condition  (B.  c)  pi.  1,  2,  speaks  of  a  condition  to  enfeoff. 
If  a  feoffment  be  made  on  condition  that  the  feoffee  shall  enfeoff  an- 
other, and  he  enfeoffs  a  stranger,  then,  because  he  has  disabled  himself 
to  perform  the  condition,  the  feoffor  may  re-enter:  Litt.  s.  355,  Co. 
Litt.  221a;  and  Lord  Coke  makes  a  distinction  between  disability 
incurred  in  such  a  case  by  the  feoffor  and  by  the  feoffee,  observ- 
ing (222  a)  :  "  If  a  man  make  a  feoffment  in  fee  upon  condition, 
that,  if  the  feoffor  or  his  heirs  pay  a  certain  sum  of  monej*  before  such 
a  day,  the  feoffor  commit  treason,  is  attainted,  and  executed,  now  is 
there  a  disability  on  the  part  of  the  feoffor,  for  he  hath  no  heir ;  but  if 
the  heir  be  restored  before  the  day,  he  may  perform  the  condition." 
"  Otherwise  it  is  if  such  a  disability  had  grown  on  the  part  of  the 
feoffee  ;  and  the  reason  of  the  diversity  is,  for  that,  as  Littleton  saith, 
matntenant  bj'  the  disabilitj'  of  the  feoffee  the  condition  is  broken,  and 
the  feoffor  may  enter,  but  so  it  is  not  bj-  the  disabihty  of  the  feoffor  or 
his  heirs,  for  if  they  perform  the  condition  within  the  time  it  is  suffi- 
cient, for  that  they  maj',  at  anj^  time,  perform  the  condition  before  the 
day.  And  so  it  is  if  the  feoffor  enter  into  religion,  and  before  the  day 
is  deraigned,  he  may  perform  the  condition  for  the  cause  aforesaid." 
But  the  law,  thus  expounded,  does  not  apply  to  the  case  of  ordinary 
contracts  ;  nor  does  it  result  from  the  authorities  that,  if  one  contracts 
to  deliver  goods  in  twelve  months,  and  parts  with  them  within  that 
time,  there  is  a  breach  before  the  twelve  months  expire  ;  or  that,  if 
a  person  agrees  to  enfeoff  hy  a  certain  day,  and  before  that  day  makes 
a  different  disposition,  a  breach  of  contract  is  then  made.     In  cases  of 

1  3  Ld.  Haym.  269. 
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mere  contract,  if  the  thing  is  to  be  done  on  request,  a  request  is  mate- 
rial, and  must  be  specially  averred:  Com.  Dig.  Pleader  (C.  69),  1 
Chitty  ou  PI.  339,  340,  (7th  ed.).  No  question  on  this  point  was 
raised  in  Ford  v.  Tiley.  In  the  case  of  a  promissorj'  note  payable  at  a 
specified  time  after  demand,  the  Statute  of  Limitations  begins  to  run 
from  the  demand  :  Thorpe  v.  Booth. ^  In  Bowdell  v.  Parsons  a  part  of 
the  chattel  sold  had  alreadj'  been  delivered  to  the  plaintiff:  the  residue 
might  well  be  considered  his  property  without  any  request.  If,  in  the 
present  case,  the  defendant,  by  marrying  another,  broke  his  contract 
with  the  plaintiff,  though  not  requested  to  marrj-  her,  it  must  be  as- 
sumed that  he  had  impliedly  contracted  to  remain  single  until  requested, 
however  long  the  time  might  be.  Further,  it  is  a  good  objection  that 
the  person  whom  the  defendant  married  is  not  shown  to  be  still  living, 
and  such  a  point  may  be  raised  on  general  demurrer  :  Fryer  r.  Coombs,'' 
Daj'rell  v.  Hoare.^  [Coleridge,  J.,  mentioned  Se3-niour  v.  Gartside,* 
but  observed  that  the  question  in  that  case  arose  after  verdict.  Pat- 
TESON,  J.  The  marginal  note  there  states  that  the  plaintiff  alleged  a 
promise  to  marrj^  "  within  a  reasonable  time  after  the  request,''  but  the 
declaration,  as  stated  in  the  report,  saj's,  "in  a  reasonable  time  then 
next  following."]  AYhere  the  contract  is  to  marry  within  a  reasonable 
time  after  a  certain  event,  the  Court  cannot  conclude,  by  inference, 
that  the  event  has  happened. 

Bidt  also  mentioned  Caines  v.  Smith,  then  depending  in  the  Court  of 
Exchequer. 

Peacock,  in  replj^  It  is  true  that,  in  Harrison  v.  Cage,  request  was 
not  made  a  condition  precedent ;  but  the  point  on  which  the  decision 
turned  was  the  disability  incurred  bj'  the  defendant.  AVhere  there  is 
a  condition  precedent,  performance  or  a  dispensing  with  it  must  un- 
doubtedly be  averred ;  but  here  a  dispensation  is  averred.  [^^'IGHT- 
MAN,  J.  Suppose  it  appeared  that  the  wife  had  died  before  the  com- 
mencement of  this  action,  and  before  request?]  Still  there  was  a 
breach.  The  defendant's  situation  was  essentially  changed.  It  might 
reasonably  be  asked  in  that  case  how  long  the  plaintiff  was  bound  to 
wait  after  the  death  of  the  wife.  Or,  on  the  other  hand,  if  the  defend- 
ant had  at  anj-  time  afterwards  requested  the  plaintiff,  whether  she 
would  have  been  liable  to  an  action  for  refusing  him.  Suppose,  in  a 
case  like  this,  the  woman  had  married  and  had  children,  and  her  hus- 
band had  died,  could  she  then  have  required  the  man  to  marr}'  her,  and 
brought  an  action  for  refusal?  As  to  the  supposed  inconvenience  that 
the  defendant  might  have  been  bound  to  remain  single  for  an  indefinite 
time  if  not  requested,  he  might  have  requested  the  plaintiff  to  marry 
him,  and  brought  an  action  if  she  had  refused.  The  obligation  was 
mutual.  \^BuU  here  pointed  out  that  the  declaration  averred  a  prom- 
ise by  defendant  to  marry  plaintiff  within  a  reasonable  time  after 
request,  in  consideration  that  plaintiff  had  promised  to  marrj'  him, 

1  Ry.  &  M.  388.  2  11  A.  c&  E.  403. 

s  12  A.  &  E.  356.  4  2  Dowl.  &  E.  56. 
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not  adding  auy  words  as  to  a  request.  J  In  1  Sugd.  Vend.  260,  261,^  the 
author,  after  observing  that  "  in  agreements  for  purchase,  the  covenants 
are  construed  according  to  the  intent  of  the  parties,  and  they  are 
therefore  always  considered  dependent  where  a  contrary  intention  does 
not  appear,"  says:  "If,  therefore,  either  a  vendor  or  vendee  wish  to 
compel  the  other  to  observe  a  contract,  he  immediately  makes  his  part 
of  the  agreement  precedent,  for  he  cannot  proceed  against  the  other 
without  an  actual  performance  of  the  agreement  on  his  part,  or  a  ten- 
der and  refusal."  That,  in  principle,  applies  to  the  present  case.  The 
defendant  here  might  have  made  his  own  request  the  condition  prece- 
dent. The  supposed  hardship,  therefore,  need  not  arise.  But  here  the 
defendant  treats  as  the  condition  precedent  a  request  by  the  plaintiff, 
which  he  has  put  it  out  of  her  power  to  make.  As  to  the  distinction 
between  a  contract  and  a  feoffment  on  condition,  the  authorities  were 
much  considered  in  Ford  v.  Tiley,  and  this  point  was  not  adverted  to  ; 
nor  does  it  appear  to  have  been  noticed  at  the  bar  or  on  the  bench  in 
Bowdell  V.  Parsons.  Amory  y.  Broderick''  is  an  additional  authority 
for  the  general  doctrine  relied  upon  by  the  plaintiff.^  ...  In  Com. 
Dig.  Condition  (M.  3),  under  the  general  head,  "What  shall  be  a 
breach?"  it  is  said  :  "  So,  if  he  be  disabled  to  perform  in  the  same  plight 
and  condition  that  it  was  when  the  condition  was  created." 

Lord  Denman,  C.  J.  We  must  look  at  this  case  with  a  view  to  the 
feelings  and  intentions  of  the  parties  at  the  time  of  entering  into 
such  a  contract ;  and  the  intention  clearly  is,  to  marry  in  the  state  in 
which  the  parties  respectively  are  at  the  time.  If  either  part}'  puts 
himself  out  of  that  state,  he  must  be  taken  to  dispense  with  the  con 
tract  so  far  that  the  other  maj'  have  an  action  against  him  without  a 
request  to  marry.  It  is  unnecessar}'  to  inquire  what  cases  among 
those  which  have  been  mentioned  are  analogous  to  this,  because  here 
the  intent  must  be  considered  ;  and,  looking  to  that,  the  fact  stated  on 
the  record  is  a  necessarj'  dispensation.  According  to  this,  which  ap- 
pears to  me  the  true  construction  of  the  contract,  the  plaintiff  shows  a 
good  right  of  action,  and  is  entitled  to  judgment. 

Patteson,  J.  The  only  difficulty  I  had  was  on  the  averment  of  a 
promise  to  marry  within  a  reasonable  time  after  request.  If  the  alle- 
gation had  been  of  a  promise  generally  to  marrj',  or  a  promise  to 
marry  on  request,  or  in  a  reasonable  time,  the  application  of  the  case  in 
Lord  Eaj'mond  would  have  been  clearer.  But,  on  consideration,  I  do 
not  see  anj'  rational  distinction  between  the  averments  of  a  promise  to 
marry  on  request  and  a  promise  to  marry  in  reasonable  time  after  re- 
quest. We  must  look  to  the  intention,  and,  if  a  partj-  puts  himself  out 
of  the  condition  in  which  a  request  could  properly  be  made,  he  dis- 
penses with  the  request.  Here  it  is  alleged  that  the  defendant  married 
another  person.     It  was  not  necessary  to  show  that  that  person  was 

1  11th  ed.  chap.  4,  ».  4,  §§  .56,  58. 

2  5  B.  &  Aid.  712  ;  B.  c.  1  Dowl.  &  E.  361 ;  Peacock  read  from  the  latter  report. 
"  The  learned  counsel  here  stated  that  case.  —  Ed. 
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living  when  the  action  was  commenced  ;  there  was  a  breach  of  contract 
at  once  when  the  defendant  married. 

Coleridge,  J.  The  declaration  is  good,  and  the  plea  bad,  for  the 
same  reasons.  The  promise  to  marrjr  within  a  reasonable  time  after 
request  must  mean  after  request  within  a  time  when  it  might  reasonably 
be  made.  If  the  defendant  disables  himself  from  fulfilling  such  a 
request,  then,  in  the  first  place,  he  dispenses  with  the  request,  because 
it  has  become  impossible  to  make  the  request  effectually  ;  and,  secondl}-, 
he  has  broken  his  own  contract,  because  he  is  no  longer  able  to  fulfil 
that.  It  is  no  matter  how  long  the  person  whom  the  defendant  has 
married  lives,  the  contract  having  been  once  broken  ;  and  the  averment 
of  a  request  to  fulfil  it  is  immaterial. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  facts  stated  in  the 
count  show  a  dispensation  with  the  request  to  marry. 

Judgment  for  plaintiff. 


CAINES   V.    SMITH. 
In  the  Exchequer,  Jantjaet  26,  1846. 

yReported  in  15  Meeson  ^  Welshy,  189.] 

Assumpsit.  The  declaration  stated  that  the  defendant  promised  the 
plaintifi"  to  marry  her  ;  that  the  plaintiff  remained  and  still  is  sole  and 
unmarried,  and  was  during  all  the  time  aforesaid  ready  to  marrj'  the 
defendant ;  whereof  the  defendant  alwaj's  had  notice  ;  j'et  the  defendant 
disregarded  his  said  promise,  and  afterwards,  to  wit,  on,  &c.,  wrong- 
fully and  injuriously  married  a  certain  other  woman. 

Plea  :  that  the  defendant  was  not,  at  any  time  before  the  commence- 
ment of  the  suit,  requested  by  the  plaintiff  to  marry  her.  Verifi- 
cation. 

Special  demurrer,  on  the  ground  that  the  plea  traversed  matter  not 
alleged  in  or  impUed  by  the  declaration,  and  raised  an  immaterial  issue. 
Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  plaintiff  was  under  no 
obligation  to  request  the  defendant  to  do  that  which  he  had  put  it  out 
of  his  power  to  do  by  marrying  another  woman.  The  point  was 
decided  a  few  days  ago  by  the  Court  of  Queen's  Bench  in  Short  v. 
Stone. 

The  Court  called  on 

Haiokim,  contra.  The  plea  perhaps  cannot  be  supported ;  but  the 
declaration  is  bad  in  substance.  The  averment  that  the  defendant 
had  married  another  woman,  without  an  allegation  of  the  lapse  of  a 
reasonable  time  for  the  performance  of  his  agreement  with  the  plaintiff, 
does  not  show  a  breach  of  the  express  promise  stated  in  the  declaration. 
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The  defendant's  wife  may  die  before  the  lapse  of  the  reasonable  time, 
and  he  may  stiU  be  able  to  perform  his  contract  with  the  plaintiff.  The 
declaration  does  not  even  aver  that  his  wife  is  still  alive.  "  A  cove- 
nant shall  not  be  broken,  if  a  man  does  an  act  which  by  consequence 
may  be  a  breach,  if  the  breach  does  not  actually  follow."  Com.  Dig. 
Covenant  (E.  3). 

Pollock,  C.  B.  Our  judgment  must  be  for  the  plaintiff.  If  a  man 
were  under  a  contract  to  deliver  certain  goods  to  another,  and  he  had 
put  it  out  of  his  power  to  do  so  by  destroying  them,  it  could  not  be 
necessary  to  request  him  to  deliver  them.  We  ought  to  put  a  reason- 
able construction  on  this  declaration ;  and,  doing  so,  a  breach  of  con- 
tract is  substantially  alleged ;  and  as  the  defendant  has  pleaded  over, 
and  the  question  arises  as  upon  general  demurrer  only,  I  think  the 
plaintiff  is  entitled  to  judgment. 

Aldeeson,  B.  I  am  of  the  same  opinion.  Why  should  we  presume 
that  the  wife  will  die  before  the  lapse  of  a  reasonable  time,  or  in  the 
lifetime  of  her  husband  ?  We  ought  rather  to  presume  the  continuance 
of  the  present  state  of  things  ;  and  while  that  continues,  it  is  clear  that 
the  defendant  is  disabled  from  performing  his  contract. 

Platt,  B.,  concurred.  Judgment  for  the  plaintiff'. 


RIPLEY  V.   M'CLURE. 
In  the  Exchequer,  July  6,  1849. 

[Reported  in  4  Exchequer  Reports,  845.] 

Assumpsit.  The  declaration  stated,  that  on,  &c.,  by  a  certain  agree- 
ment in  writing  then  made  between  the  plaintiff,  a  merchant  carrying 
on  business  at  Liverpool,  and  the  defendant,  a  merchant  carr3ing  on 
business  at  Belfast  in  Ireland,  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  buy,  on  arrival,  one-third  interest  in  a  cargo  of 
Congou  tea  by  the  ship  called  "  The  Mary  Ann  Webb,"  to  include  only 
such  part  as  might  be  consigned  to  and  for  account  of  the  plaintiff,  or 
of  certain  persons  carrying  on  business  by  and  under  the  name,  style, 
and  firm  of  Thomas  Eipley  &  Co.  ;  and  it  was  by  the  said  agreement 
then  further  agreed  between  the  plaintiff  and  the  defendant,  that  the 
said  cargo  should  consist  principally  of  certain  descriptions  of  tea,  in 
and  by  the  said  agreement  indicated  by  certain  terms  in  that  behalf, 
&c. ,  that  is  to  say,  430  chests  Congou,  &c.  And  it  was  thereby  then 
further  agreed,  that  the  said  tea  should  be  delivered  in  Belfast  from  the 
said  ship,  to  wit,  to  the  defendant ;  and  that  the  rate  of  freight  should  be 
6/.  per  ton  ;  and  that  the  cost  of  the  said  tea  should  be  at  invoice  rate, 
with  all  charges  in  China,  including  a  commission  of  not  exceeding  two 
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and  a  half  per  cent  at  an  exchange  of  5s.  3c?.  per  dollar ;  and  that 
insurance  and  charges  of  landing  and  warehouse  in  Belfast  should  be 
put  to  the  debit  of  the  account  sales  ;  and  that  payment  for  the  same 
should  be  made  equal  to  four  months'  cash  from  the  last  delivery  in 
Belfast ;  and  that  the  same  agreement  should  be  annulled  and  of  no 
effect  if  the  following  circumstances  collectively  or  separately  occurred, 
that  is  to  sa}',  non-arrival,  any  engagement  made  in  China  that  might 
prevent  the  plaintiff  from  carrying  it  out,  the  vessel  being  directed  to 
another  port,  without  power  of  change  on  the  part  of  the  plaintiff,  or  any 
other  cause  that  could  not  at  the  time  of  the  making  of  the  said  agree- 
ment be  explained,  but  what  was  then  perfectly  unknown  to  the  plain- 
tiff; and  that  the  teas  should  be  taken  at  the  usual  weights,  taxes,  and 
allowances  in  China  as  per  invoice,  and  insurance  to  be  done  thereon  at 
the  rate  of  5s.  per  dollar,  to  pay  average  in  the  usual  way  ;  and  that  sales 
should  be  made  bj'  the  defendant  of  the  entire  parcel  as  a  joint  con- 
cern through  and  through,  in  the  proportions  specified,  —  one- third  the 
defendant's  and  two-thirds  the  plaintiffs,  on  usual  terms ;  and  that 
advice  should  be  transmitted  to  the  defendant,  as  soon  as  received,  of 
the  arrangements  made  in  China  respecting  the  lading  and  destina- 
tion of  the  said  ship,  so  that  if  there  should  be  any  obstacle  to  the 
carrj'ing  out  of  that  contract  in  the  vessel  having  been  fixed  without 
power  of  change,  that  agreement  might  be  declared  cancelled.  The 
declaration  then  alleged  mutual  promises,  and  averred,  that  afterwards, 
to  wit,  on,  &c.,  insurance  was  done  by  the  plaintiff  on  the  said  tea  at 
the  rate  of  5s.  per  dollar,  to  pay  average  in  the  accustomed  waj' ;  and 
that  afterwards,  to  wit,  on  the  20th  of  September,  a.  d.  1847,  the  said 
ship  arrived  at  Belfast  with  a  cargo  of  Congou  tea  consigned  to  and 
for  account  of  the  plaintiff,  and  consisting  principallj'  of  such  descrip- 
tions of  tea  as  in  and  by  the  said  agreement  indicated  as  aforesaid,  and 
amounting  to  a  large  quantity,  to  wit,  600  tons  of  Congou  tea  ;  that  on 
the  aiTival  of  the  said  cargo  at  Belfast  the  plaintiff  was  ready  and 
willing  to  deliver  the  said  cargo  in  Belfast  to  the  defendant,  according 
to  and  for  the  purposes  of  the  said  agreement,  and  so  that  sales  should 
and  might  be  made  by  the  defendant,  upon  the  terms  of  and  according 
to  the  said  agreement,  of  the  whole  of  the  said  cargo,  as  a  joint 
concern  through  and  through,  in  the  proportions  specified  in  the  said 
agreement,  to  wit,  one-third  the  defendant's  and  two-thirds  the  plain- 
tiffs, on  usual  terms ;  and,  although  advice  was  transmitted  by  the 
plaintiff  to  the  defendant,  as  soon  as  received  by  the  plaintiflf,  of  the 
arrangements  made  in  China  respecting  the  lading  and  the  destination 
of  the  said  ship,  so  that  if  there  had  been  any  obstacle  to  the  carrying 
out  the  said  agreement,  or  the  said  ship  had  been  fixed  without  power 
of  change,  the  said  agreement  might  have  been  declared  cancelled ; 
and  although  no  such  obstacle  ever  existed ;  and  although  the  circum- 
stances, on  the  occurrence  of  which,  collectively  or  separately,  the 
said  agreement  was  according  to  the  terms  thereof  to  be  cancelled  and 
of  no  effect,  did  not  nor  did  any  or   either  of  them  collectively  or 
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separately  occur ;  and  although,  if  the  defendant  would  have  observed 
the  said  agreement  and  his  said  promise,  the  said  cargo  of  Congou  tea 
would  have  been  delivered  in  Belfast  aforesaid  to  the  defendant  accord- 
ing to  the  said  agreement,  and  the  last  delivery  thereof  would  have  been 
made  more  than  four  months  before  the  commencement  of  this  suit, 
and  the  sales  of  the  cargo  by  the  defendant  would  have  been  made 
and  completed  long  before  the  commencement  of  this  suit ;  and 
although  the  plaintiff,  from  the  time  of  the  said  agreement  and  prom- 
ise continually  until  and  at  and  after  the  arrival  of  the  said  ship  with 
the  cargo  at  Belfast,  was  willing  and  desirous  that  the  said  cargo 
should  be  dehvered  in  Belfast  to  the  defendant,  for  the  purposes  of  and 
according  to  the  said  agreement,  and  should  be  sold  by  the  defendant 
according  to  the  same  agreement,  and  that  the  same  agreement  should 
in  all  respects  be  observed,  performed,  and  fulfilled,  yet  the  defendant, 
before  the  arrival  of  the  ship  with  the  cargo  at  Belfast,  wholly  dis- 
charged the  plaintiff  from  delivering  the  said  cargo,  according  to  and 
for  the  purposes  of  the  said  agreement,  in  Belfast  or  to  the  defendant, 
and  then  and  thenceforth  continually  wholly  refused  to  buy  the  said 
one-third  interest  in  the  said  cargo,  or  to  pay  for  the  same  interest, 
according  to  the  said  agreement,  or  otherwise  howsoever,  or  to  receive 
or  sell  the  said  cargo,  according  to  and  upon  the  terms  of  the  said  agree- 
ment, or  in  any  respect  whatever  to  observe,  perform,  and  fulfil  the 
said  agreement,  and  has  not  received  or  sold  the  said  cargo,  according 
to  or  for  the  purposes  of  the  said  agreement,  nor  paid  or  delivered  any 
money,  bill,  note,  or  security  whatsoever,  for  or  in  respect  of  the  said 
third  interest  in  the  said  cargo,  or  of  any  of  the  matters  of  the  said 
agreement,  &c.  ;  concluding  with  special  damages. 

Pleas.     First,  non  assumpsit. 

Secondly,  that  the  cargo  of  tea  was  not,  nor  was  any  part  thereof, 
consigned  to  or  for  account  of  the  plaintiff,  modo  et  forma. 

Thirdly,  as  to  so  much  of  the  breach  as  relates  to  the  discharging 
the  plaintiff  from  the  dehvering  the  cargo,  and  refusing  to  buy  and  paj' 
for  the  one-third  interest  in  the  cargo,  to  receive  and  sell  the  cargo,  and 
to  observe,  perform,  and  fulfil  the  said  agreement  in  manner  as  in  the 
breach  alleged,  that  the  defendant  did  not  discharge  the  plaintiff  from 
delivering  the  cargo  or  any  part  thereof,  or  refuse  to  buy  or  pay  for 
the  one-third  interest  in  the  said  cargo  or  any  part  thereof,  nor  did  the 
defendant  refuse  to  receive  or  sell  the  cargo  or  any  part  thereof,  or  to 
observe,  perform,  or  fulfil  the  agreement  or  any  part  thereof,  modo  et 
forma. 

Fourthly',  as  to  so  much  of  the  breach  as  relates  to  the  defendant  hav- 
ing, before  the  arrival  of  the  ship  with  the  said  cargo  at  Belfast, 
discharged  the  plaintiff  from  delivering  the  cargo,  and  refused  to  buy 
and  pa}'  for  the  one-third  interest,  and  to  receive  and  sell  the  cargo, 
and  to  observe,  perform,  and  fulfil  the  said  agreement  in  manner  as  in 
the  breach  alleged,  that,  within  a  reasonable  time  after  the  alleged 
discharge  and  refusal,  and  before  the  ship  with  the  cargo  arrived  at 
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Belfast,  to  wit,  on,  &c.,  the  defendant  retracted  and  withdrew  the  said 
discharge  and  refusal,  whereof  the  plaintiff  had  notice ;  nevertheless, 
the  plaintiff,  from  theuce  and  on  and  ever  after  the  arrival  of  the  said 
ship  with  the  cargo  at  Belfast,  refused  and  neglected  to  deliver,  and 
would  not  and  did  not  deliver,  to  the  defendant  the  said  cargo  or  any 
part  thereof  according  to  the  said  agreement,  although  the  defendant 
was  then  ready  and  willing  to  receive  the  same,  and  the  plaintiff  ought 
to,  and  could  and  might  have  then  delivered  the  cargo  to  the  defend- 
ant ;  and  the  defendant  avers  that,  when  he  retracted  and  withdrew 
the  said  discharge  and  refusal,  and  also  when  the  plaintiff  had  notice  of 
such  retraction  and  withdrawal  of  the  said  discharge  and  refusal,  the 
ship  with  the  cargo  was  on  her  voj'age  towards  Belfast,  and  the  plain- 
tiff had  not  altered  the  voyage,  course,  or  destination  of  the  said  ship 
or  cargo  or  any  part  thereof,  or  sold  or  disposed  of  or  dealt  with  the 
cargo  or  any  part  thereof ;  nor  had  the  plaintiff  in  anj-  manner  acted 
on  the  said  discharge  and  refusal  in  the  said  breach  mentioned. 

Fifthly,  as  to  the  residue  of  the  said  breach,  that  the  plaintiff  was  not 
ready  or  willing  to  deliver  to  the  defendant  the  said  cargo  or  any  part 
thereof,  ynodo  ei  forma. 

Sixthly,  that  the  agreement  was  made  through  the  fraud  of  the 
plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas, 
and  replied  to  the  fourth,  that  the  defendant  did  not  retract  or  with- 
draw the  said  discharge  and  refusal,  or  either  of  them,  nor  did  the 
plaintiff  refuse  to  deliver,  nor  was  the  defendant  readj'  or  willing  to 
receive  the  said  cargo  or  anj'  part  thereof,  according  to  the  said  agree- 
ment, niodo  et  forma.  To  the  sixth  he  replied,  deujing  the  fraud,  on 
which  last  mentioned  replications  issues  were  also  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes, 
1849,  the  following  facts  appeared  in  evidence:  Tlie  plaintiff  was  a 
merchant  carrying  on  business  at  Liverpool  in  his  own  name,  and  also 
with  another  person  at  Shanghas,  in  Cliina,  as  commission  agents,  under 
the  firm  of  Thomas  Ripley  &  Co.  The  defendant  carried  on  business 
as  a  merchant  and  general  commission  agent  at  Belfast,  under  the  firm 
of  William  M'Clure  &  Son.  On  the  20th  of  June,  1846,  the  plaintiff 
and  defi'udant  entered  into  a  joint  adventure  for  importing  a  cargo  of 
tea  from  China,  in  which  the  defendant  was  to  have  one-third  interest. 
An  investment  in  goods  was  to  be  made  to  purchase  the  tea,  which  was 
to  be  brought  by  the  ship  Mary  Ann  Webb ;  and  consigned  to  the 
defendant  at  Belfast  for  sale  at  the  customary  commission.  On  the  7th 
of  October,  1846,  the  plaintiff  wrote  to  the  defendant,  inclosing  invoice 
of  shipment  to  China,  and  stating  "  the  proceeds  to  be  invested  in  tea 
for  the  Belfast  market,  in  which  you  are  to  take  one-third  interest." 
The  plaintiff  subsequently  wrote  to  the  defendant,  representing  that  the 
adventure  was  likely  to  prove  a  loss,  and  offering  to  release  him  from 
his  engagement.  Some  correspondence  then  took  place,  and  ultimately 
this  contract  was  annulled  by  mutual  consent,  and  on  the  16th  of 
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March,  1847,  the  agreement  set  out  in  the  declaration  was  substituted. 
The  defendant  became  dissatisfied  with  this  agreement,  and  proposed 
to  the  plaintiff  to  cancel  it,  and  set  up  the  first  contract.  A  long  cor- 
respondence ensued,  in  which  the  defendant  alleged,  that  he  had  been 
induced  to  abandon  the  first  contract  and  enter  into  the  subsequent 
agreement  by  reason  of  the  misrepresentations  of  the  plaintifl'.  On  the 
1st  of  July,  1847,  the  plaintiflT  sent  to  the  defendant  copies  of  the  in- 
voices of  the  tea,  in  a  letter  containing  the  following  passage  :  "  I  have 
liad  it  from  yourself,  that  j-ou  do  not  intend  to  comply  with  the  condi- 
tions of  the  contract  for  the  purchase  of  one-third  of  this  cargo,  a  threat 
which  I  am  inclined  to  believe  you  do  not  intend  to  act  upon.  On  this 
subject  you  will  please  give  me  your  opinion  in  writing,  and  I  shall  be 
glad  if  you  will  assign  your  reasons  for  choosing  such  a  course,  when 
the  contract  on  my  part  will  be  fulfilled  to  the  letter."  No  answer  hav- 
ing been  returned  to  this  letter,  the  plaintiff,  on  the  26th  of  August, 
again  wrote  to  the  defendant  thus  :  "  As  regards  the  Mary  Ann  Webb, 
there  is  nothing  left  for  me  to  do  but  to  send  her  to  some  other  port 
than  Belfast,  since  you  have  declined  to  fulfil  your  contract."  On  the 
30th,  the  defendant  wrote  in  reply  :  "  As  to  the  cargo  of  the  Mary  Ann 
"Webb,  to  one-third  of  which  we  still  think  we  are  entitled  under  our 
first  contract,  we  observe  j-ou  now  intend  to  send  it  to  a  dift'erent  port. 
I  am  willing,  and,  such  being  the  case,  I  am  glad  this  unpleasant  mat- 
ter should  be  thus  ended  ;  and  I  am  willing  to  waive  any  claim  I  may 
have  under  either  the  first  or  second  contract."  In  reply,  the  plaintiff 
wrote  that  it  was  not  his  intention  to  release  the  defendant  from  his 
contract  of  purchase.  On  the  1st  of  September,  the  defendant  wrote 
to  the  plaintiff  as  follows :  "I  give  j'ou  notice,  that  I  am  entitled  to 
have  these  teas  delivered  at  Belfast,  either  under  the  first  or  second 
contract,  and  that,  if  j'ou  fail  to  deliver  them  accordinglj-,  I  shall  hold 
myself  released  from  all  contracts  respecting  them."  On  the  21st  of 
September,  the  Mary  Ann  Webb  arrived  in  Belfast  Lough  with  the 
cargo  of  tea  on  board  ;  and  the  defendant,  having  been  informed  of  it, 
wrote  to  the  plaintiff,  stating  that  he  was  "willing  to  dispose  of  the 
cargo  and  appropriate  the  proceeds  according  to  the  interests  of  both 
parties  therein."  The  defendant  also  on  the  same  day  served  the  cap- 
tain of  the  vessel  with  a  copj'  of  this  letter.  In  consequence,  however, 
of  directions  from  the  plaintiff,  the  vessel  sailed  from  Belfast  on  the  24th 
of  September  for  London,  without  delivering  any  portion  of  her  cargo 
to  the  defendant.  The  copy  of  the  invoice  sent  to  the  defendant  was 
headed  thus  :  ' '  Invoice  of  Congou  tea  shipped  on  board  the  Mary  Ann 
Webb,  Silk,  master,  for  Belfast,  and  consigned  to  Thomas  Ripley,  Esq., 
Liverpool."  It  afterwards  appeared  that,  in  the  heading  of  the  original 
invoice,  the  words  "  on  account  and  risk  of  Messrs.  M'Clure  &  Son  and 
Thomas  Eipley"  were  inserted  after  the  word  "  Belfast."  The  bills  of 
lading  stated  that  the  goods  were  bound  for  Belfast  market,  and  con- 
signed unto  Thomas  Eipley  or  his  assignee. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  above  corre- 
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spondence  proved  that  the  defendant  had  refused  to  perform  the 
contract  declared  on,  and  had  discharged  the  plaintiff  from  delivering 
the  tea  at  Belfast.  On  behalf  of  the  defendant  it  was  contended,  that 
he  had  not  refused  to  perform  the  contract  in  question,  and  that,  so 
far  from  discharging  the  plaintiff  from  delivering  the  tea  at  Belfast,  he 
had  insisted  on  the  plaintiff  delivering  it  there. 

With  respect  to  the  second  issue,  the  learned  judge  told  the  jury 
that  the  fact  of  the  teas  being  stated  to  be  shipped  on  the  joint  account 
did  not  preclude  them  from  finding  that  they  were  consigned  to  the 
plaintiff,  the  invoicing  them  on  the  joint  account  having  been  done  by 
mistake  by  the  correspondent  in  China,  who  was  ignorant  of  the  fact 
of  the  first  contract  ha-\-ing  been  rescinded,  and  of  the  goods  being 
consigned  to  the  plaintiff,  and  coming  home  on  the  plaintifl:"s  sole 
account. 

The  following  questions  were  put  by  the  learned  judge,  in  writing,  to 
the  jury,  who  returned  the  accompanjing  answers  :  — 

First,  "Was  the  plaintiff  guilty  of  any  misrepresentation  as  to  the  cir- 
cumstances connected  with  the  former  contract,  by  which  the  defendant 
was  induced  to  enter  into  the  second  ?     No. 

Second,  Did  the  defendant  at  any  time  refuse  to  perform  the  second 
contract?    Yes,  by  implication. 

Third,  Did  the  defendant  ever  withdraw  that  refusal  before  the  ship 
arrived  at  Belfast  ?     No. 

Fourth,  Was  the  plaintiff  willing  to  deliver,  according  to  the  second 
contract,  down  to  the  time  of  the  defendant's  refusal  to  perform  the 
contract?  Yes,  but  not  after  the  arrival  of  the  vessel  at  Belfast,  the 
defendant  having  repudiated  the  contract. 

Fifth,  To  and  on  whose  account  were  the  teas  consigned  ?  Thomas 
Ripley. 

On  these  findings,  the  learned  judge  directed  a  verdict  for  the  de- 
fendant on  the  issue  raised  by  the  fifth  plea,  and  for  the  plaintiff  on  the 
other  issues. 

Knoides,  in  Easter  Term  last,  obtained  a  rule  on  the  part  of  the  de- 
fendant for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence,  and  also  upon  the  following  alleged  grounds  of  misdirection  : 
First,  that  the  learned  judge  had  told  the  jmy,  with  reference  to  the 
letter  of  the  first  of  Jul}-,  in  which  the  plaintiff  demanded  that  the 
defendant  should  state  in  writing  whether  he  intended  to  comply  with 
the  contract,  that  the  plaintiff  had  a  right  to  an  answer  from  the  de- 
fendant. Secondly,  that  the  learned  judge  was  wrong  in  putting  the 
question  to  the  jur}-  whether  the  defendant  at  any  time  refused  to  per- 
form his  contract ;  but  the  question  ought  to  have  been,  whether  he 
did  so  refuse,  after  the  arrival  of  the  vessel  at  Belfast,  and  that  the 
learned  judge  was  not  correct  in  directing  a  verdict  to  be  entered  for 
the  plaintiff  on  the  third  issue,  upon  the  answers  which  had  been 
returned  bj'  the  jury.  Thirdly,  that  the  mode  in  which  the  question 
was  put  to  the  jury,  as  to  the  consignment  of  the  teas  to  the  plaintiff, 
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was  improper.  A  rule  was  also  obtained  to  arrest  the  judgment,  on 
the  ground  that  the  fifth  plea  was  found  for  the  defendant,  and  was 
a  complete  answer  to  the  action. 

In  the  Vacation  Sittings,  after  the  last  Term  (June  19  and  21) , 
Martin  and  /.  Henderson  showed  cause.  As  to  the  first  alleged 
misdirection,  it  cannot  fairly  be  contended  that  the  learned  judge  told 
the  jury,  as  a  matter  of  law,  and  for  the  purpose  of  giving  them  a  specific 
direction  upon  the  point,  that  the  plaintiff's  request  by  letter  required 
an  answer  ;  it  was  merely  intended  as  an  observation,  that  such  a  course 
ought  to  have  been  pursued.  As  to  the  second  ground,  the  jury  were 
not  told  that  a  refusal  to  perform  the  contract  at  anj-  time  was  a  breach 
of  it ;  but  the  question  left  to  them  was,  whether  the  defendant  at  any 
time  refused  to  perform  his  contract,  and  whether  that  refusal  had  been 
withdrawn  up  to  the  time  of  the  vessel's  arrival ;  and  the  jury  found 
there  was  no  withdrawal  of  such  refusal,  and  therefore  the  plaintiff  was 
discharged  from  the  delivery  of  the  tea.  The  dii'ection  to  the  jury  was, 
therefore,  substantially  correct.  With  respect  to  the  application  to 
arrest  the  judgment  on  the  issue  raised  by  the  fifth  plea,  the  answer  is, 
that  the  plea  in  question  raises  an  immaterial  issue.  That  plea  is 
pleaded  to  the  residue  of  the  breach,  that  is,  as  to  so  much  of  the  breach 
as  has  not  been  pleaded  to  ;  but,  inasmuch  as  the  third  plea  answers  the 
whole  breach,  the  residue  of  the  breach  is  nothing.  The  breach  was 
complete  by  the  defendant  discharging  the  plaintiff  before  the  arrival 
of  the  vessel  at  Belfast.  That  the  plaintiff  was  not  ready  and  willing 
to  deliver  the  cargo  after  the  defendant  had  so  discharged  him  is  wholly 
immaterial,  for  the  plaintiff  was  not  bound  to  deliver  the  cargo  at  Bel- 
fast after  that  discharge.  [They  also  argued  that  the  verdict  was  not 
against  evidence.] 

Knowles,  Grom/pton,  Vnthank,  and  MellisJi,  in  support  of  the  rule. 
The  learned  judge  misdirected  the  jur^'  as  to  the  issue  raised  on  the 
third  plea.  That  plea  consists  of  a  direct  denial  of  that  part  of  the 
alleged  breach  to  which  it  is  pleaded,  and  the  finding  of  the  jury  does 
not  warrant  a  verdict  for  the  plaintiff  on  that  issue.  The  refusal  of  the 
defendant  on  one  occasion  to  perform  the  contract  is  not  a  repudiation 
of  it.  Such  refusal  was  made  under  circumstances  which  rendered  it 
unnecessary  for  the  defendant  to  retract  it.  The  important  time  to  be 
looked  at  is  the  arrival  of  the  vessel  at  Belfast ;  and  the  refusal  to 
receive  the  goods  or  perform  the  contract  before  that  time  is  no  breach 
of  the  promise.  Philpotts  v.  Evans. ^  Therefore  the  material  part  of 
the  breach  is,  that  the  defendant  refused  to  receive  the  cargo  at  Belfast ; 
and  it  certainly  does  not  follow  that,  because  he  maj%  at  some  previous 
time,  have  objected  to  perform  the  contract,  therefore  he  committed  a 
breach  of  promise  by  refusing  to  receive  the  cargo  when  it  arrived  at 
Belfast.  A  refusal  necessarily  implies  a  capability  of  acting  ;  but,  alter 
the  arrival  of  the  vessel  at  Belfast,  the  defendant  was  never  in  a  posi- 
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tion  to  refuse  ;  for  the  jury  have  expressly  found  that  at  that  time  the 
plaintiff  was  not  willing  to  deliver  the  cargo.  There  are,  therefore, 
inconsistent  findings  on  the  record  ;  namely,  that  the  plaintiff  was  not 
willing  to  deliver,  and  yet  that  the  defendant  refused  to  accept.  A 
refusal  to  perform  the  contract  before  the  vessel  arrived  at  Belfast 
would  at  most  be  evidence  only  of  a  refusal  to  receive  the  cargo  at 
Belfast ;  but  such  evidence  is  rebutted  by  the  defendant's  letter  of  the 
1st  of  September,  1847,  in  which  he  requires  the  tea  to  be  delivered 
to  him  at  Belfast.  Every  thing  to  be  done  by  the  defendant  contem- 
poraneous with  the  delivery  of  the  goods  at  Belfast  was  the  same  in 
the  first  as  in  the  second  contract ;  and  therefore,  although  the  defend- 
ant may  have  asserted  that  he  considered  the  first,  not  the  second,  con- 
tract to  be  the  binding  contract,  that  did  not  absolve  the  plaintiff  from 
delivering  the  cargo  at  Belfast,  if  he  intended  to  hold  the  defendant  to 
the  second  contract.  The  defendant  had  nothing  to  do  under  the 
second  contract  until  the  tea  was  delivered  at  Belfast ;  so  that  his  not 
being  ready  and  willing  to  paj-,  or  sajing  that  he  would  not  pay,  did 
not  afford  the  plaintiff  a  legal  excuse  for  the  non-deliverj\  The  delivery 
of  the  tea  at  Belfast  was  a  condition  precedent  to  any  obligation  at- 
taching on  the  defendant.  A  condition  precedent  can  on]j  be  dis- 
charged by  a  readiness  and  willingness  at  the  proper  time  to  do  the  act : 
Jones  V.  Berkel}',  Laird  v.  Pim  ;  in  that  respect  it  resembles  a  tender. 
Besides,  the  contract  is  in  writing,  and  the  waiver,  if  anj',  ought,  under 
the  Statute  of  Frauds,  to  be  also  in  writing  ;  Goss  v.  Lord  Nugent,^  Mar- 
shall v.  L3-nn,^  Stead  v.  Dawber,'  Giraud  v.  Richmond.*  [Parke,  B., 
referred  to  Cuff  v.  Penn.'^]  The  learned  judge  also  misdirected  the 
jury  upon  the  issue  as  to  the  consignment  of  the  tea.  The  invoice,  not 
the  bill  of  lading,  is  the  important  document,  and  that  showed  that 
the  consignment  was  for  the  plaintiff  and  defendant  jointly. 

The  judgment  ought  to  be  arrested,  inasmuch  as  the  jury  have  found 
for  the  defendant  on  the  fifth  plea,  which  covers  the  whole  of  the  sub- 
stantial breach.  The  "residue"  of  the  breach  to  which  that  plea  is 
pleaded  is  the  portion  left  unanswered  by  the  i)revious  plea,  which  ap- 
plies only  to  the  discharging  the  plaintiff  from  delivering  the  cargo 
before  the  arrival  of  the  vessel  at  Belfast.  The  "  residue,"  therefore, 
points  to  the  only  material  part  of  the  breach,  namel}",  a  discharge 
after  the  vessel  arrived  at  Belfast.  [They  also  argued  that  the  verdict 
was  against  evidence.]  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  A  motion  for  a  new  trial  was  made  in  this  case,  on  the 
ground  of  misdirection,  and  the  verdict  being  against  evidence.  Also 
a  motion  to  arrest  the  judgment,  on  the  ground  that  the  issue  on  the 
fifth  plea  was  found  for  the  defendant,  and  was  an  answer  to  the  action. 
(After  stating  the  pleadings,  his  lordship  proceeded)  :    According  to 
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the  statement  of  the  contract  in  the  declaration,  and  as  it  was  proved, 
it  was  an  executory  contract  to  purchase  one-third  of  a  cargo  of  teas 
exported  from  China,  capable  of  being  ascertained,  such  purchase  to  be 
made  on  certain  contingencies,  viz.,  the  arrival  of  the  cargo  at  Belfast, 
the  absence  of  previous  contracts  in  China  affecting  the  cargo,  and 
other  circumstances  mentioned  in  the  agreement.  It  is  clear,  therefore, 
that  the  property  did  not  pass  by  the  contract,  and  the  delivery  of  the 
cargo  by  the  plaintiff  as  vendor  to  the  defendant  as  vendee, — not  a 
mere  readiness  to  deliver  after  arrival,  —  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover  the  price,  for  that  price  was  paj'able,  not 
OM,  but  after  delivery.  It  also  appeared  on  the  trial,  and  is  a  most  im- 
portant element  in  the  consideration  of  the  case,  and  is  a  key  to  many 
ambiguous  parts  of  the  defendant's  conduct  in  the  transaction,  that 
there  had  been  before  a  contract  of  partnership  in  an  outward  adven- 
ture, and  the  cargo  expected  in  return  for  it  bj'  the  same  vessel,  for 
which  the  contract  declared  upon,  being  a  contract  of  purchase  and 
sale,  was  substituted.  The  liability  to  perform  the  contract  of  pur- 
chase, and  its  non-performance,  not  that  for  a  partnership  in  a  joint 
adventure,  was  the  question  in  the  case.  One  defence  was  fraud  in 
obtaining  the  second  contract  by  false  representations  as  to  the  proba- 
ble result  of  the  first,  which  defence  was  not  made  out.  The  other  is 
the  one  with  respect  to  which  a  misdirection  is  alleged  to  have  taken 
place.  This  was  in  two  particulars :  the  first  was,  that  the  question 
which  the  learned  judge  left  to  the  jurj-,  as  to  the  non-performance  of 
the  contract,  was,  whether  the  defendant  refused  at  anj'  time  to  fulfil 
the  second  contract,  not  whether  he  refused  after  the  arrival ;  and 
secondly,  that,  as  to  the  question  whether  he  refused  or  not,  the  learned 
judge  told  the  jury  that  the  plaintiff  had  a  right,  before  the  arrival  of 
the  cargo,  to  a  distinct  answer  whether  the  defendant  would  fulfil  the 
contract  or  not. 

As  to  the  latter  point,  if  this  had  been  laid  down  as  a  proposition  of 
law,  it  would  certainly  not  have  been  correct.  The  defendant  was  not 
bound  to  do  any  thing  before  the  arrival.  But  it  was  contended,  that 
this  was  only  an  observation  made  by  thj  brother  Coleridge  on  the 
facts,  and  amounted  merelj^to  this,  that,  in  the  intercourse  of  merchants 
under  the  circumstances  of  the  case,  a  letter  from  the  plaintiff  to  the 
defendant,  containing  a  request  for  such  an  answer,  ought  to  have  been 
answered;  and  we  do  not  think  that  my  brother  Coleridge  meant  to 
say  more,  nor  that  the  jury  could  have  understood  him  to  do  so.  The 
other  objection  requires  more  consideration. 

It  was  contended,  for  the  defendant,  that  to  constitute  a  breach  of 
the  contract,  a  refusal  at  any  time  was  insufficient ;  that  it  must  be  a 
refusal  after  the  arrival  of  the  cargo  ;  and  that  the  supposed  refusal  in 
July,  to  which  the  attention  of  the  jury  was  said  to  have  been  directed, 
and  which  was  long  before  the  contract  to  buy  became  absolute,  was 
no  breach,  and  nothing  more  than  an  expression  of  an  intention  to 
break  the  contract,  not  final,  and  capable  of  being  retracted.     And  we 
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think,  that  if  the  jury  had  been  told  that  a  refusal  before  the  arrival  of 
the  cargo  was  a  breach,  that  would  have  been  incorrect.  We  think 
that  point  rightly  decided  in  Phillpotts  v.  Evans. 

But  we  cannot  collect  that  the  learned  judge  ever  told  the  jury  that 
a  refusal  at  any  time  was  a  breach.  He  left  the  questions  in  writing, 
whether  there  was  a  refusal  at  &\\y  time,  and  whether  that  refusal  had 
been  subsequently  retracted ;  and  the  jury  having  found,  as  we  think 
thej'  were  warranted  bj'  the  evidence  to  do,  that  it  had  not,  there  was 
certainly  evidence  of  a  continual  refusal  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive,  which  would  render 
the  defendant  liable,  if  all  the  conditions  precedent  had  been  performed 
or  waived.  But  then  it  was  said,  and  rightly,  that  the  delivery  of  the 
cargo  being  a  condition  precedent,  the  plaintiff  wa^  bound  to  perform 
it,  unless  the  defendant  waived  or  discharged  him  from  so  doing.  In 
the  declaration  there  is  an  allegation,  though  informal,  of  such  waiver 
or  discharge,  coupled  with  the  allegation  of  refusal,  and  an  issue  upon 
it  in  the  third  plea,  and  the  plaintiff  no  doubt  was  bound  to  prove 
that  waiver  or  discharge :  we  do  not  feel  any  diflSeulty  in  saying  that 
there  was  ample  evidence  of  such  waiver  in  the  conversation  referred 
to  in  the  plaintiff's  letter  of  the  1st  of  July,  coupled  with  the  whole 
tenor  of  the  defendant's  letters. 

By  an  express  refusal  to  comply  with  the  conditions  of  the  contract 
of  purchase,  the  defendant  must  be  understood  to  have  said  to  the 
plaintiff,  ' '  You  need  not  take  the  trouble  to  deliver  the  cargo  to  me 
when  it  arrives  at  Belfast,  as  purchaser,  for  I  never  will  become  such ; " 
and  this  would  be  a  waiver  at  that  time  of  the  deliver}' ;  and,  if  unre- 
tracted,  would  dispense  with  the  actual  deliver}'  after  arrival. 

And  if  we  look  to  the  correspondence,  it  is  to  be  inferred  from  it  that 
the  defendant  never  did  mean  to  perform  the  contract  of  purchase  at 
all ;  and,  conseqnentlj',  never  retracted  the  waiver  of  the  delivery  by 
the  plaintiff"  as  a  vendor.  It  is  true  that  the  defendant  insists  that  the 
cargo  shall  be  delivered  at  Belfast ;  and  even  the  alleged  parol  refusal 
was  probablj-  not  intended  to  be,  as  Mr.  Mellish  in  his  able  and  inge- 
nious argument  with  truth  contended,  any  waiver  of  the  delivery  at  Bel- 
fast ;  it  may  be  taken  that  the  defendant  always  meant  that ;  but  the 
true  question  is  not  whether  the  delivery  at  Belfast  was  waived,  but 
whether  the  deliver}-  under  the  second  contract,  that  is,  the  contract  of 
purchase  and  sale,  was  waived ;  and  we  feel  no  doubt  that  the  defend- 
ant, after  he  had  formed  the  opinion  that  he  had  been  deluded  into  a 
contract  of  purchase  bj'  false  representations  of  the  prospects  of  the 
original  ad^'enture  in  the  first  instance,  whollj'  refused  to  be  bound  by 
the  contract  of  sale,  and  thereb}'  intended  to  waive  the  deliver}'  under 
that  ccjntract,  and  never  afterwards  retracted  the  waiver. 

This  was  a  question  for  the  jury ;  and  we  do  not  see  any  reason  to 
think,  from  the  report  and  the  statements  of  the  learned  counsel  on 
both  sides,  that  the  jury  were  not  in  substance  properly  directed  as  to 
the  question  for  their  decision  ;  and  we  are  all  quite  satisfied  with  their 
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verdict.     As  to  the  issue  with  respect  to  the  consignment  to  the  plain- 
tiff, we  think  that  the  learned  judge's  direction  was  quite  right. 

With  respect  to  the  motion  in  arrest  of  judgment,  we  think  that  the 
verdict  on  the  issue  as  to  the  residue  is  immaterial.  If  this  residue  is 
that  part  of  the  breach  which  is  not  answered  either  by  the  third  plea 
or  the  fourth,  it  is  in  effect  no  part  of  the  breach  at  all,  for  the  third 
plea  answers  all ;  there  is  nothing  to  plead  to,  and  the  plea  is  idle  and 
irrelevant.  If  it  means  the  residue  not  answered  by  the  fourth  plea,  it 
is  only  the  readiness  and  the  willingness  to  deliver  after  the  time  that 
the  delivery  was  excused,  and  the  defendant  refused  to  receive ;  and 
readiness  and  wiUingness  after  that  time  is  wholly  immaterial.  The 
verdict  for  the  defendant  is,  therefore,  upon  an  immaterial  averment  in 
the  declaration.^  Huh  discharged. 


COET  AND  GEE  v.  THE  AMBEEGATE,  NOTTINGHAM,  AND 
BOSTON,  AND  EASTEEN  JUNCTION  EAILWAY  Co. 

In  the  Queen's  Bench,  Mat  27,  June  4,  1851. 

[Reported  in  17  Queen's  Bench  Reports,  127.] 

Covenant.  The  declaration  stated  that,  on  14th  December,  1846, 
defendants,  then  being  about  constructing  the  above-named  railway,  re- 
quired in  that  behalf  and  advertised  for  certain  railway  chairs  to  be  sup- 
plied to  them  according  to  a  certain  specification  then  made  and  published 
by  defendants,  and  containing  and  stating  therein,  &c.  The  specifica- 
tion was  then  set  forth,  describing  the  required  make,  weight,  and  com- 
position of  the  chairs,  and  that  "  the  quantity  of  chairs  required  was  to 
be  900  tons  of  joint  and  3,000  tons  of  intermediate  chairs  ;  and  which 
were  to  be  delivered  at  such  places  and  in  such  proportions  as  herein- 
after described,  to  wit,  to  be  delivered  out  of  barges  and  placed  upon 
a  wharf  at  Eadcliflfe  upon  Trent,  &c.  (other  places  of  delivery  for 
various  quantities  were  then  stated)  ;  "  in  the  month  of  February,  a.  d. 
1847,  60  tons  at  the  Grantham  Canal  Wharf,"  &c.  (naming  quantities 
and  places  ^)  ;  in  the  month  of  March  in  the  year  aforesaid,"  &c.  ;  the 
specification,  as  recited,  then  went  on  to  require  further  deliveries  at 
places  and  in  quantities  named,  in  April,  and  from  thence  monthly  tiU 
November,  1847,  inclusive  ;  and  again  from  January  to  May,  1848, 
inclusive.  The  tender  was  to  state  a  price  per  ton ;  paj'ments  to  be 
made  by  the  directors  of  the  company  one  month  after  deliver}',  on  pro- 

1  The  judgment  of  the  Court  was  afterwards  affirmed  in  the  Court  of  Error  upon 
the  latter  point.     [-5  Exch.  140.] 

2  The  quantities  were  to  be  from  100  to  356  tons  in  the  whole  per  month ;  places 
of  delivery,  Grantham  Canal  Wharf,  Bottesford  Wharf,  Radcliffe  Wharf,  High 
Bridge  Wharf,  and  Boston. 
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duction  of  a  certificate,  from  ttie  person  appointed  by  tlie  company  to 
receive  and  inspect  the  chairs,  that  the  contract  (for  the  portion)  had 
been  dulj-  performed;  the  engineer  to  "have  full  power  to  alter  the 
deliveries  in  any  way  or  proportion  to  the  different  places  before  speci- 
fied, b^-  sending  information  to  the  contractor  from  time  to  time  of  the 
manner  in  which  such  deliveries  were  to  be  made  "  ;  '■  the  contractor  to 
be  paid  according  to  the  prices  set  forth  in  his  tender.  The  declaration 
then  averred  tliat  plaintiffs,  having  notice  of  the  premises,  did  there- 
upon afterwards,  viz.,  on,  &c.,  propose  to  defendants  to  supply  them 
with  3,900  tons  of  cast  iron  chairs  manufactured  from  strong  mixed 
iron,  subject  to  the  conditions  and  stipulations  set  forth  in  the  said 
specification,  and  in  such  proportion  of  joint  chairs  to  intermediate  or 
single  chairs  as  described  therein  as  aforesaid,  and  also  to  deliver  the 
same  at  such  places  and  in  such  quantities  as  stated  and  described  as 
aforesaid,  free  from  every  other  charge,  and  at  the  rate,  &c.,  (specifying 
the  rates)  ;  And  thereupon  afterwards,  viz.,  on  28th  December,  1846, 
by  a  certain  contract  or  memorandum  of  agreement  then  made  between 
plaintiffs  of  the  one  part  and  defendants  of  the  other  part,  and  then 
sealed  with  the  common  seal  of  the  defendants,  and  delivered  so  sealed 
as  aforesaid  to  the  plaintiffs,  and  which,  &c.  (profert),  it  was  agreed  by 
and  between  plaintiffs  and  defendants  that  plaintiffs  should  and  would 
execute  and  perform  the  said  proposal  according  to  the  conditions  and 
stipulations  therein  set  forth  and  referred  to  as  aforesaid,  and  subject  to 
the  said  specification.  And  defendants  did  therebj'  agree  to  pay  plain- 
tiffs for  the  said  chairs  after  the  rate  and  in  manner  above-mentioned. 
Averment :  that  plaintiffs  afterwards,  viz.,  on,  &c.,  and  on  divers  other 
da3's,  &c.,  did,  in  pursuance  and  part-performance  of  the  said  contract  on 
their  part,  deliver  to  defendants,  and  defendants  did  accept  and  receive  of 
and  from  plaintiffs,  1,787  tons  of  such  chairs  as  aforesaid  ;  and,  although 
one  month  from  the  said  respective  deli\eries  of  the  said  chairs  had  re- 
spectivelj-  elapsed  before  the  commencement  of  this  suit,  and  plaintiffs 
afterwards,  and  after  the  expiration  of  one  month  as  aforesaid,  and 
before  the  commencement  of  this  suit,  viz.,  &c.,  produced  such  written 
certificates  as  aforesaid  to  the  defendants  in  respect  of  the  quantities  of 
chairs  so  delivered  as  aforesaid,  nevertheless  defendants  have  not  paid, 
&c.,  and  a  large  sum,  viz.,  12,100?.,  is  due  and  unpaid  from  them  to 
plaintiffs  for  and  in  respect  of  the  said  chairs  so  delivered,  &c. 

And  plaintiffs  further  sa^-  that,  although  the}'  were  always,  from  the 
time  of  the  making  of  the  said  contract  until  such  refusal  and  wrong- 
ful discharge  by  defendants  as  hereinafter  mentioned,  and  thence 
hitherto,  ready  and  willing  to  execute  and  perform  the  said  proposal 
according  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 
and  subject  to  the  said  specification,  and  to  perform  and  fulfil  the  said 
contract  in  all  things  on  their  part  and  behalf  to  be  performed  and  ful- 
filled, whereof,  &c.  (notice  to  defendants) ,  and  although  defendants,  ir 

1  These  words  were  taken  nearly  verbatim  from  the  specification. 
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pursuance  and  part-performance  of  the  said  contract  on  their  part,  have 
accepted  and  received  of  and  from  plaintiflFs  a  certain  qiiautitj'  of  the 
said  chairs,  to  wit,  1,787  tons  thereof,  and  although  the  time  so  limited 
and  appointed  for  the  execution  and  performance  of  the  said  contract 
bj-  plaintiffs  as  aforesaid,  hath  long  since  elapsed,  nevertheless  defend- 
ants afterwards,  to  wit,  during  the  time  so  limited  and  appointed  for 
the  execution  and  performance  of  the  said  contract  by  plaintiffs  as  afore- 
said, to  wit,  the  31st  January,  1848,  wrongfully  and  injuriously  and 
wholly  refused,  and  have  thence  hitherto  wholly  refused  to  accept  or 
receive  of  or  from  plaintiffs  the  residue  of  the  said  chairs  so  agreed  to 
be  supplied  to  and  received  by  defendants  as  aforesaid,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  contract  or  other- 
wise howsoever,  and  then  and  have  thence  hitherto  wholly  and  wrong- 
full3'  prevented  and  discharged  plaintiffs  from  supplying  the  said  residue, 
and  from  the  further  execution  and  performance  of  the  said  contract  by 
them  the  plaintiffs.  Whereby  plaintiffs  have  lost  all  the  profits,  &c., 
and  have  been  put  to  costs  in  providing,  &c. ,  for  complete  execution  of 
the  contract,  and  were  obliged  to  discharge  certain  persons  (named) 
from  contracts  which  the  plaintiffs  had  entered  into  with  them  for  the 
supply  of  iron  to  be  used  by  plaintiffs  in  making  the  said  chairs,  and  to 
pay  them  compensation. 

Plea  1  :  After  oyer  of  the  specification  and  agreement  (the  material 
parts  of  which  appear  sufflcientlj-  by  the  declaration)  :  As  to  the  first 
breach,  except  so  far  as  the  same  relates  to  159^.,  parcel,  &c.,  pajinent 
by  defendants  to  plaintiffs,  and  acceptance  by  them  in  fuU  satisfaction, 
&c.     Verification. 

Plea  2  :  As  to  the  159Z.,  payment  into  court  of  that  sum  :  which  the 
plaintiffs  accepted,  and  gave  a  written  admission  that  it  covered  the 
balance  due  for  chairs  actually  delivered. 

Plea  3  :  As  to  so  much  of  the  said  declaration  as  alleges  that  plain- 
tiffs were  read}*  and  willing  to  execute  and  perform  the  said  proposal 
according  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 
and  subject  to  the  said  specification,  defendants  say  that  plaintiffs  were 
not  readj'  and  willing  to  execute  and  perform  the  said  proposal  accord- 
ing to  the  said  conditions  and  stipulations,  and  subject  to  the  said 
specification  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Plea  4  :  As  to  so  much  of  the  declaration  as  charges  defendants 
with  having,  during  the  time  limited  and  appointed  for  the  execution 
and  performance  of  the  said  contract  by  the  plaintiffs,  refused  to  accept 
or  receive  the  said  residue  of  the  said  chairs,  and  prevented  and  dis- 
charged the  plaintiffs  from  supplying  the  said  residue,  and  from  the 
further  execution  and  performance  of  the  said  contract  by  them  the 
plaintiffs,  defendants  say  that  they  did  not  during  the  said  last-men- 
tioned time  refuse  to  accept  or  receive  the  said  residue,  nor  did  they 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract  by 
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the  plaintiffs  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Replication  to  plea  1 :  That  defendants  did  not  pay,  &c.,  nor  did 
plaintiffs  accept,  &c.,  in  manner  and  form,  &c.  Conclusion  to  the 
countrj'.     Issue  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  Nottingham  Spring  Assizes, 
1851,  it  appeared  that  the  plaintiffs,  after  the  agreement  declared  upon, 
bought  premises,  made  contracts  for  iron,  and,  at  considerable  expense 
and  bj'  incurring  various  liabilities,  put  themselves  in  a  situation  to 
supply  the  3,900  tons  of  iron  chairs.  The  supply  was  begun  ;  but  in 
September,  1847,  when  the  plaintiffs'  bookkeeper.  Smith,  called  upon 
the  company's  engineer  for  monej',  the  engineer,  who  used  to  give 
directions  on  their  behalf  as  to  the  delivery  of  the  chairs,  requested 
that  the  plaintiffs  would  go  on  verj-  slowly  with  the  supplj-,  as  he  did 
not  know  how  to  do,  the  calls  not  being  paid,  and  he  did  not  know 
how  far  the  line  would  be  carried  out.  Part  of  the  line  for  which  the 
chairs  had  been  ordered  (ending  at  Boston)  was  ultimately  abandoned. 
In  Januarj-,  1848,  the  engineer  stopped  the  supply  for  a  time,  sa3'ing 
he  would  let  the  plaintiffs  know  when  more  chairs  were  wanted.  The 
plaintiffs'  establishment  for  manufacturing  the  chairs  was  kept  up  during 
the  suspension,  which  continued  till  August.  Then  the  engineer  said 
the  compan)'  could  take  a  few  more,  but  plaintiffs  were  to  go  on 
slowly.  The}-  did  so  till  February,  1849,  and  were  then  again  stopped 
till  April,  when  the  engineer  desired  to  have  a  boat-load  (if  plaintiffs 
had  as  many)  sent  to  Radcliffe  Wharf,  which  was  done.  No  more 
were  sent  or  asked  for  till  December,  1849,  when  Smith  called  upon 
the  engineer  for  money,  and  he  inquired  whether  plaintiffs  had  an  r 
chairs.  Smith  replied  that  thej'  had  some  which  had  been  made  a 
long  time.  The  engineer  said  that  if  plaintiffs  had  100  tons,  they 
might  send  them,  but  they  were  not  to  make  any  more,  as  they 
would  not  be  wanted,  for  the  defendants  had  as  manj'  as  were  neces- 
sary to  carry  the  line  to  Grantham.  Plaintiffs  sent  all  they  had,  about 
63  tons,  and  no  more  were  sent  or  required  afterwards.  During  the 
supply  the  pa3'ments  were  not  made  punctually  according  to  contract, 
nor  had  the  plaintiffs  dchvered  the  stipulated  quantities  of  chairs  at 
the  appointed  times  respectively  ;  which  omission  on  their  part  they 
attributed  to  the  interruptions  above  stated.  A  large  stock  of  iron 
remained  on  the  plaintiffs'  hands,  and  besides  loss  in  the  disposal  of  it 
thej'  had  to  pay  mone^'  for  breaking  off  engagements  which  the}'  had 
themselves  made  for  the  purpose  of  executing  this  work.  The  quan- 
tity of  chairs  delivered  was  1,787  tons. 

In  defence,  an  endeavor  was  made  to  show  that  the  plaintiffs  had 
not  the  requisite  means  to  complete  their  contract,  and  that  the  delays 
and  final  cessation  took  place  with  their  concurrence.  It  was  also 
urged  that  the  engineer  was  not  shown  to  have  had  such  authority  as 
would  make  his  acts  binding  on  the  company.  These  points  were  left 
to  the  jury,  who  decided  them  in  favor  of  the  plaintiffs. 
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It  was  furtlier  contended  that  the  averment  by  plaintiffs,  in  the  dec- 
laration, of  readiness  and  willingness  to  perform  their  contract,  was 
not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered  to  deliver,  nor 
had  ever  made,  the  residue  of  the  chairs ;  nor  was  it  proved  that  the 
defendants  had  prevented  and  discharged  plaintiffs  from  suppljing 
such  residue,  since  it  did  not  appear  that  the  company  had  impeded 
the  deliveiy  by  any  active  interference,  or  had  countermanded  it  under 
their  seal  or  by  any  authoritative  communication.  On  the  first  of 
these  points,  Coleridge,  J.,  said  :  "  There  is  no  evidence  of  any  refusal 
to  accept ;  no  evidence  of  their  having  said,  for  example,  '  We  insist 
upon  your  completing  the  contract ;  and,  if  you  do  not,  we  shall  bring 
an  action.'  There  is  no  offer  to  send  the  chairs,  and  no  refusal  to 
accept ;  nor  is  there  the  slightest  ground  for  believing  that  the  plain- 
tiffs have  ever  made  these  chairs  ;  but  I  think  the  law  is  not  so  unrea- 
sonable as  to  compel  parties  to  be  at  the  expense  of  making  these 
chairs,  if  those  who  contracted  to  purchase  have  in  truth  told  them 
the}'  would  not  accept  them ;  and  I  think  the  defendants  had  given 
very  effective  notice  that  they  were  not  to  be  made."  On  the  second 
point  his  lordship  said,  after  reading  the  material  statements  of  the 
witnesses :  ' '  Upon  this  evidence  you  are  to  say  whether  or  not  the 
directors  refused  to  accept.  Whj',  they  certainly  have  not  in  form ; 
but  do  they,  by  any  intervention  on  their  part,  cause  the  plaintiffs  not 
to  go  on  to  complete  the  delivery.  If  j'ou  think  that  they  did,  then 
that  issue,  like  the  former,  should  be  found  for  the  plaintiffs ;  but  if 
3'ou  think  not,  then  that  issue  should  be  found  for  the  defendants." 
With  respect  to  the  authority  of  the  engineer  to  suspend  and  stop  the 
work,  and  the  responsibility  of  the  company  for  his  directions,  though 
not  warranted  under  their  seal,  the  learned  judge  observed:  "This 
contract  was  entered  into  under  seal  by  the  Ambergate  Railway 
Companj',  a  corporation,  on  the  one  part,  who  are  under  certain  dis- 
abilities and  disadvantages  which  do  not  attach  to  other  people  ;  but 
the  corporation  all  the  way  through  seem  to  have  been  represented  by 
certain  individuals ;  and  the  most  important  person  with  whom  they 
(plaintiffs)  have  had  to  do  is  the  engineer ;  and  I  think  rightly  and 
properly,  and  that  he  was  a  necessary  man  to  go  betTween  these  parlies. 
Without  his  certificate  the  plaintiffs  could  not  get  any  money ;  and 
before  he  would  certify,  he  would  have  to  be  satisfied  that  the}'  had  a 
perfectly  flat  chair.^  I  shall  advise  you  very  much  to  consider  this 
case  as  one,  in  the  particular  parts  to  which  I  shall  draw  your  atten- 
tion, in  which  you  should  look  upon  every  thing  done  by  the  engineer 
as  if  it  was  done  by  the  company  itself,  as  far  as  the  plaintiffs  are  con- 
cerned." As  to  the  damages,  his  lordship  said  that  the  plaintiffs,  if  they 
had  a  verdict,  were  entitled  to  be  put  into  the  same  situation  as  if 
they  had  completed  their  contract ;   and  he  suggested  modes  in  which 

1  The  specification  required  that  the  under  side  of  the  chair  should  be  "  perfectly 
flat  and  even  on  the  surface." 
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the  damage  upon  the  whole  quantity  undehvered  might  be  estimated, 
but  without  giving  any  actual  direction  upon  this  subject. 

The  learned  judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points  ;  and  they  found  a  verdict  for  the  plaintiffs, 
damages,  1,800Z. 

Macaulay,  in  i.xe,  ensuing  Term,  moved  for  a  new  trial  on  the  ground 
of  misdirection  en  the  points  of  readiness  and  willingness,  and  of 
prevention ;  and  he  also  objected  to  the  summing  up  as  to  the  author- 
ity of  the  engineer,  and  on  the  question  how  far  the  plaintiffs  were 
shown  to  have  concurred  in  the  stopping  of  their  work.  He  cited 
West  V.  Blakewaj-,^  Phillpotts  y.  Evans, ^  and  Ripley  v.  McClure.  And 
he  contended  that  the  damages  were  excessive,  inasmuch  as  the  ver- 
dict was  given  in  respect  of  all  the  chairs,  whereas  some  had  been 
undelivered  on  the  appointed  days  before  the  final  stoppage,  and 
without  anj'  compulsion  upon  the  plaintiffs  not  to  deliver  them.  A 
rule  nisi  was  granted. 

Humfrey  and  Willmore  now  showed  cause.  The  plaintiffs  proved 
that  they  were  ready  and  willing  to  deliver  aU  the  chairs,  if  the 
defendants  had  not  prevented  them.  There  could  be  no  obligation 
to  tender  them,  after  the  company  had  said  that  they  would  not  be 
received.  The  defendants  will  be  obliged  to  contend  that  their  con- 
tract could  not  be  broken  but  by  an  order  under  seal.  [Lord  Camp- 
bell, C.  J.  That  it  could  not  be  altered  but  under  seal.  Patteson, 
J.  The  argument  will  apply  only  to  the  discharging.]  The  plaintiffs 
had  no  means  of  obtaining  a  discharge  under  seal.  Discharge  of  the 
plaintiffs,  or  refusal  to  fulfil  their  own  contract,  are,  for  the  present 
purpose,  the  same  thing.  To  say  that  a  seal  was  necessary  to  the 
discharge  is  to  extend  the  law  as  to  the  making  of  contracts  by  a 
companj'  to  the  breaking  of  them,  and  to  require  a  formal  contract 
for  both.  But,  further,  the  averment  put  in  issue  here  is  'that  the 
defendants  "refused  to  accept"  the  residue  of  the  chairs,  and  "pre- 
vented and  discharged"  plaintiffs  from  supplying  them.  It  is  enough 
if  the  refusal  and  prevention  be  proved.  They  are  an  act  in  pais 
equivalent  to  a  discharge.  Otherwise  the  most  formal  tender  of  the 
chairs  would  not  have  entitled  the  plaintiffs  to  sue,  unless  there  had 
been  an  express  discharge  by  the  company,  and  that  regularl3-  accepted 
by  the  plaintiffs.  Refusal,  and  the  continuance  of  it,  were  the  ques- 
tions which  went  to  the  jury  in  Ripley  v.  McClure  ;  and  it  was  held 
that  their  finding  for  the  plaintiff  entitled  him  to  recover,  in  an  action 
of  assumpsit,  for  discharging  him  from  dehverj^  of  a  cargo  and  refusing 
to  purchase  it  according  to  contract.  [Lord  Campbell,  C.  J.  You 
say  that  it  is  not  necessary  here  to  show  that  the  contract  was  varied  or 
put  an  end  to :  that  the  act  of  the  defendants  was  a  flat  breach  of  the 
contract,  which  dispensed  with  your  performance.]  That  is  so.  The 
ability  of  the  plaintiffs,  if  they  had  not  been  prevented,  was  amply 

J  2  Man.  &  G.  729.  2  5  M.  &  W.  475. 
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proved.  (The  plaintiffs'  counsel  commented  upon  the  cases  of  West  v. 
Blakeway,  and  Phillpotts  v.  Evans,  cited  in  moving  for  the  rule,  but 
these  are  so  fully  discussed  in  the  judgment  of  the  Court,  who  took  the 
same  view  of  them,  that  a  further  notice  of  this  part  of  the  argument  is 
unnecessary.)  As  to  the  specific  act  of  prevention  here,  the  engineer 
■was  a  person  whose  proceeding  might  bind  the  company,  if  he  had  their 
authority  ;  and  this  fact  was  affirmed  by  the  jury.  The  company's  acts 
must  be  done  through  some  individual  agent :  and  the  engineer,  by 
refusing  to  certify  for  the  purpose  of  warranting  payment,  might  indi- 
vidually stop  the  further  deliverJ^  [Lord  Campbell,  C.  J.  The 
company  never  interfered  ;  and  that  seems  to  have  justified  the  jury  in 
finding  that  his  act  was  theirs.]  Glover  v.  London  and  North  Western 
Railway  Company,^  is  an  authority  for  the  plaintiffs  on  this  point.  As 
to  damages,  the  learned  judge  did  not  dictate  to  the  jurj'  any  particular 
mode  of  estimating  them,  but  only  laid  down  as  matter  of  law  that  the 
plaintiffs  should  be  put  into  the  same  situation  as  if  the  contract  had 
been  fulfilled  ;  which  was  correct. 

Macaulay  and  Denison,  contra.  The  plaintiffs,  in  order  to  recover, 
were  bound  to  prove  a  deliverj',  or  something  equivalent ;  the  equiva- 
lent relied  upon  was  a  discharge  or  prevention,  which  appear  to  have 
been  treated  at  the  trial  as  the  same  thing.  That  a  mere  dispensation 
by  parol  would  not  suffice  is  clear  from  West  v.  Blakewaj' ;  and  the 
only  modes  in  which  the  plaintiffs  could  exonerate  themselves  from 
the  condition  precedent  were  either  a  competent  dispensation  or  an  ac- 
tual prevention  by  the  covenantee.  "  Discharge"  in  pleading  is  taken 
to  mean  a  discharge  legally  operative  ;  that  is,  where  the  obligation  is 
by  deed,  a  discharge  by  deed ;  Brj'mer  v.  Thames  Haven  Dock  and 
Railway  Companj'.^  What  amounts  to  legal  prevention  is  shown  in 
Com.  Dig.  Condition  (L.  6).  "So  the  performance  of  a  condition 
shall  be  excused  bj'  the  obstruction  of  the  obligee  :  as  if  a  condition  be 
to  build  a  house  ;  and  he,  or  another,  by  his  order,  hinders  his  coming 
upon  the  land."  Other  instances  are  then  given ;  and  it  is  added : 
"But  it  ought  to  be  an  obstruction  which  disables  the  performance." 
What  would  or  would  not  amount  to  a  disability  appears  bj'  (M.  5)  of 
the  same  title.  [Lord  Campbell,  C.  J.  The  examples  there  regard 
conditions  to  enfeoff;  I  think  they  are  not  much  to  the  present  pui-pose.] 
There  must  be  a  prevention.  [Lohd  Campbell,  C.  J.  Of  what?  Cole- 
KiDGE,  J.  Suppose  a  man  said,  "If  you  come  for  such  a  purpose,  I 
will  blow  j'our  brains  out."  That  would  be  no  phj'sical  prevention. 
LoED  Campbell,  C.  J.  Such  a  threat  might  be  used  ten  da3's  before 
the  act  was  to  be  done.]  Its  effect  must  be  judged  of  by  a  jury.  In 
West  V.  Blakeway,  Tindal,  C.  J.,  thought  that,  if  the  plea  had  disclosed 
"an  act  which  the  lessor  had  done,  or  which  he  had  compelled  to  be 
done,"  it  would  have  been  good.  Bosanquet,  J.,  said :  "I  agree  that 
if  the  covenantee  prevent  the  performance  of  the  covenant  by  an  act  of 

1  5  Exch.  66.  ^  2  Exch.  649. 
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his  own,  his  right  of  action  for  the  breach  of  that  covenant  is  destroyed. 
But  the  act,  to  constitute  such  a  defence,  must  be  the  immediate  act  of 
the  covenantee.''  And  Coltman,  J.,  said  that  the  fallacy  in  the  defend- 
ant's argument  was  its  assuming  "that  there  was  an  act  done  by  the 
lessor  by  which  the  lessee  was  prevented  from  performing  his  covenant." 
Reference  is  there  made  to  the  case  of  the  Master  of  St.  Catherine's,* 
where  the  breach  of  condition  bj'  the  lessee  was  caused  by  an  actual 
ouster  and  force  on  the  part  of  the  lessor,  who  afterwards  sought  to 
take  advantage  of  the  condition ;  but  it  clearly  was  considered  that 
nothing  short  of  such  force  would  be  an"  excuse.  No  direct  authorities 
as  to  prevention  have  been  found  ;  but  it  is  evident  that  there  ought  to 
be  a  prevention  in  fact,  when  the  party  alleging  it  was  readj^,  and  did 
all  that  laj-  in  liim,  to  perform  his  part  of  the  contract.  [Erle,  J. 
There  is  prevention  by  a  series  of  acts.  Coleridge,  J.  You  would  not 
admit  such  a  waiver  as  was  allowed  in  Ripley  v.  McClure.  Lord 
Campbell,  C.  J.  According  to  your  argument,  even  a  notice  under 
the  common  seal  of  the  companj-  to  send  no  more  chairs  would  have 
been  insufficient.]  That  would  be  a  discharge,  not  a  prevention;  and 
the  proper  mode  of  doing  such  act  is  pointed  out  by  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.^  In  Riplej''  v. 
McClure  the  point  of  time  at  which  the  breach  of  contract  took  effect, 
was  held  to  be  the  time  when  the  ship  arrived  at  Belfast,  and  the  cargo 
was  to  be  delivered  and  accepted,  no  intermediate  act  remaining  to  be 
done.  A  previous  refusal,  unless  the  evidence  had  shown  that  it  con- 
tinued down  to  that  time,  would  have  been  unimportant.  The  same 
conclusion  may  be  drawn  from  Phillpotts  v.  Evans.  [Lord  Campbell, 
C.  J.  According  to  your  view,  if  the  party  who  contracted  to  purchase 
were  to  say,  "  I  am  insolvent,  and  j'our  finishing  the  article  will  be  of 
no  use,"  the  vendor  could  not  recover  unless  he  finished  and  tendered 
it.  Erle,  J.  Suppose  the  contract  was  that  plaintiff  should  send  a  ship 
to  a  certain  port  for  a  cargo,  and  defendant  should  there  load  one  on 
board,  but  defendant  wrote  word  that  he  could  not  furnish  a  cargo : 
must  the  ship  be  sent,  to  return  empty?  Lord  Campbell,  C.  J.  K  it 
were  law,  it  could  not  be  sense.]  In  Blanche  v.  Colburn  ^  the  defend- 
ants had  engaged  the  plaintiff  to  write  a  work  for  publication,  but 
abandoned  the  publication  when  the  work  was  partly  completed ;  and 
the  Court  of  Common  Pleas  held  that  he  might  recover  for  so  much  as 
he  had  done,  without  having  tendered  the  work.  There  it  must  have 
been  considered  that  the  contract  was  rescinded,  and  that  the  plaintiff 
might  recover  upon  it  for  so  much  as  he  had  been  allowed  to  execute  : 
upon  the  facts  here,  a  rescinding  cannot  be  assumed,  and  the  plaintiffs, 
in  order  to  recover,  must  have  carried  out  the  contract.  [Coleridge, 
J.  Could  the  contract  be  rescinded  without  consent  of  both  parties  ? 
The  judgment  of  Bosanquet,  J.,  in  Planch^  v.  Colburn  is  against  j'our 
view.     Erle,  J.     The  Court  there  do  not  say  that  the  contract  was  re- 

1  Cited  in  Frances's  Case,  8  Rep.  91 6.  ^  See  sect.  92,  et  seq. 

8  8  Bing.  14. 
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scinded.J     {Humfrey  referred  to  the  observations  on  this  case  in  Good- 
man V.  Pocock  ;^  and  Ekle,  J.,  cited  Elderton  v.  Emmens.") 

The  learned  judge  in  the  present  case  told  the  jury  to  assume  that  the 
engineer's  acts  were  authorized  by  the  company  ;  but  there  was  no  evi- 
dence of  their  sanction.  [Coleridge,  J.  Not  by  orders  under  seal; 
but  there  was  other  conduct  that  showed  it.]  (The  discussion  as  to  the 
evidence,  and  the  words  used  by  the  learned  judge,  is  omitted.  Lord 
Campbell,  C.  J. ,  said  :  It  was  not  a  direction  in  point  of  law :  and  I 
should  have  advised  the  jury  so  myself.) 

In  considering  what  a  corporation  may  authorize  without  seal,  refer- 
ence must  be  had  to  the  nature  and  objects  of  the  incorporation ;  that 
principle  was  acted  upon  in  Beverley  v.  The  Lincoln  Gas  Light  and 
Coke  Company,'  Mayor  of  Ludlow  v.  Charlton,*  and  Paine  v.  Strand 
Union  ;^  and  Kidley  v.  Plymouth  Grinding  and  Baking  Company' 
shows  how  strictly  the  courts  will  examine  the  authority  of  individuals 
to  bind  a  joint-stock  corporation  instituted  for  the  purposes  of  a  special 
act  of  parliament.  [Lord  Campbell,  Q.  J.  It  appears  here  that, 
according  to  the  course  of  the  company's  business,  it  was  left  to  the 
engineer  to  manage  the  affairs  in  question  ;  and  that  in  those  they  were 
represented  by  him.]  Cox  v.  The  Midland  Counties  Eailway  Com- 
pany' is  another  authority  for  the  defendants  on  this  point.  [Lord 
Campbell,  C.  J.  There  never  was  a  case  reported  which  admitted  of 
less  doubt.] 

As  to  the  damages.  Until  the  first  actual  stoppage,  in  January, 
1848,  the  plaintiffs  might  have  delivered  the  chairs  on  the  days  speci- 
fied ;  if  any  remained  on  hand  by  reason  of  their  omission  to  do  so,  it 
was  their  own  fault ;  and  damages  ought  not  to  have  been  awarded  to 
them  for  loss  of  profit  on  the  whole  amount  finally  undelivered,  but 
only  on  that  which  they  were  prevented  by  express  prohibition  from 
delivering  on  the  stated  days.  (They  also  contended  that,  on  the 
amount  for  which  damages  might  be  claimed  consistently  with  this 
objection,  the  assessment  was  not  justified  by  the  evidence). 

Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  later  day  of  the  Term  (June  4th),  de- 
livered the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  for  the  plaintifls  ought  not 
to  be  disturbed.  As  to  the  supposed  misdirection,  the  learned  judge 
at  the  trial  did  not  direct  the  jury  that  in  point  of  law  the  engineer 
had  authority  to  bind  the  company,  but  only  left  it  to  the  jury  to  con- 
sider whether,  in  point  of  fact,  the  company  by  their  mode  of  dealing 
had  authorized  and  sanctioned  his  acts.  His  lordship  intimated  that 
he  thought  the  evidence  was  strong  to  show  that  they  had  done  so, 

1  15  Q.  B.  876,  582.  =  4  C.  B.  479,  6  C.  B.  160,  4  Ho.  L.  Cas.  624. 

3  6  A.  &  E.  829.  *  6  M.  &  W.  816.  «  8  Q.  B.  326. 

6  2  Exch.  711.  '  3  Exch.  268. 
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but  that  it  was  for  the  jury  to  give  the  evidence  its  due  weight.  The 
objection  of  misdirection  therefore  fails. 

Next  we  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue  whether  they  were  ready  and  willing  to  execute 
and  perform  the  said  contract  according  to  the  said  conditions  and 
stipulations,  in  manner  and  form,  &c.  ;  and  on  the  issue  whether  the 
defendants  did  refuse  to  accept  or  receive  the  residue  of  the  chairs,  or 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract.  It 
is  not  denied  that,  if  the  defendants  would  have  regularly  accepted 
and  paid  for  the  chairs,  the  plaintiffs  would  have  gone  on  regularlj- 
making  and  delivering  them  according  to  the  contract ;  the  objection 
is  that,  although  the  plaintiffs  were  desirous  that  the  contract  should 
be  fully  performed,  yet,  after  receiving  the  notice  that  the  company 
did  not  wish  to  have  anj-  more  chairs,  and  would  not  accept  any  more, 
thej'  ceased  to  make  any  more,  insomuch  that  the  residue  which  the 
company  are  alleged  to  have  refused  to  accept  never  were  made.  The 
defendants  contend  that,  as  the  plaintiffs  did  not  make  and  tender 
the  residue  of  the  chairs,  they  cannot  be  said  to  have  been  ready  and 
willing  to  perform  the  contract ;  that  the  defendants  cannot  be  charged 
with  a  breach  of  it ;  that,  after  the  notice  from  the  defendants,  which 
in  truth  amounted  to  a  declaration  that  thej-  had  broken  and  thence- 
forward renounced  the  contract,  the  plaintiffs,  if  they  wished  to  have 
any  redress,  were  bound  to  buy  the  requisite  quantity  of  the  peculiar 
sort  of  iron  suited  for  these  railway  chairs,  to  make  the  whole  of  them 
according  to  the  pattern,  with  the  name  of  the  company  upon  them, 
and  to  bring  them  to  the  appointed  places  of  delivery  and  tender 
them  to  the  defendants,  who,  from  insolvency,  had  abandoned  the 
completion  of  the  line  for  which  the  chaire  were  intended,  desiring 
that  no  more  chairs  might  be  made,  and  declaring,  in  effect,  that  no 
more  should  be  accepted  or  paid  for.  We  are  of  opinion,  however, 
that  the  jurj-  were  fully  justified  upon  the  evidence  in  finding  that  the 
plaintiffs  were  ready  and  willing  to  perform  the  contract,  although 
the}'  never  made  and  tendered  the  residue  of  the  chairs.  In  common 
sense,  the  meaning  of  such  an  averment  of  readiness  and  willingness 
must  be  that  the  non-completion  of  the  contract  was  not  the  fault  of 
the  plaintiffs,  and  that  they  were  disposed  and  able  to  complete  it,  if  it 
had  not  been  renounced  by  the  defendants.  What  more  can  reason- 
ably be  required  by  the  parties  for  whom  the  goods  are  to  be  manu- 
factured? K,  having  accepted  a  part,  they  are  unable  to  pay  for  the 
residue,  and  have  resolved  not  to  accept  them,  no  benefit  can  accrue 
to  them  from  a  useless  waste  of  materials  and  labor,  which  might  pos- 
sibly enhance  the  amount  of  damages  to  be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
refused  to  accept  the  residue  of  the  chairs?  If  they  had  said,  "  Make 
no  more  for  us,  for  we  will  have  nothing  to  do  with  them,"  was  not 
that  refusing  to  accept  or  receive  them  according  to  the  contract? 
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But  the  learned  counsel  for  the  defendants  laid  peculiar  stress  upon 
the  words,  "  nor  did  thej'  prevent  or  discharge  the  plaintiffs  from  sup- 
plying the  said  residue"  of  the  chairs  "  and  from  the  further  execution 
and  performance  of  the  said  contract."  We  consider  the  material 
part  of  the  allegation  which  the  last  plea  traverses  to  be,  that  the  de- 
fendants refused  to  receive  the  residue  of  the  chairs.  But,  assuming 
that  the  whole  must  be  proved,  we  think  there  is  evidence  to  show 
that  the  defendants  did  prevent  and  discharge  the  plaintiffs  from  sup- 
plying the  residue  of  the  chairs,  and  from  the  further  execution  of  the 
contract.  It  is  contended  that  "  prevent"  here  must  mean  an  obstruc- 
tion by  phj'sical  force ;  and,  in  answer  to  a  question  from  the  Court, 
we  were  told  it  would  not  be  a  preventing  of  the  delivery  of  goods  if 
the  purchaser  were  to  write,  in  a  letter  to  the  person  who  ought  to 
supply  them,  "  Should  you  come  to  my  house  to  deliver  them,  I  will 
blow  your  brains  out."  But  may  I  not  reasonably  say  that  I  was  pre- 
vented from  completing  a  contract  by  being  desired  not  to  complete 
it?  Are  there  no  means  of  preventing  an  act  from  being  done  except 
physical  force  or  brute  violence  ?  Again,  we  are  told  there  can  be  no 
"  discharge  "  by  a  corporation,  unless  by  deed  under  the  corporate  seal. 
Of  a  discharge  in  one  sense  of  the  word  this  is  true.  A  discharge  is 
sometimes  used  as  equivalent  to  a  release,  which  must  be  under  seal : 
Brymer  v.  Thames  Haven  Docli  &  Railway  Companj'.  But  we  con- 
ceive that,  in  the  allegation  traversed  by  the  last  plea,  discharge  only 
means,  like  prevent,  that  the  act  of  the  defendants  was  the  cause  of 
the  residue  of  the  chairs  not  being  delivered,  and  of  the  contract  not 
being  further  executed  or  performed.  Taking  the  language  employed 
in  its  natural  and  reasonable  sense,  there  was  abundant  evidence  to 
support  the  finding  of  the  last  issue  for  the  plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  shew 
that  there  could  be  no  readiness  and  willingness  to  perform  the  con- 
tract unless  all  the  chairs  were  finished  and  tendered  ;  that  to  prevent 
must  be  bj'  positive  phj'sical  obstruction,  and  that  there  can  be  no  dis- 
charging unless  by  instrument  under  seal.  The 'first  case  relied  upon 
was  West  v.  Blakeway,  in  which,  an  action  being  brought  by  lessor 
against  lessee  on  a  covenant  to  yield  up  at  the  expiration  of  the  term 
all  erections  and  improvements  set  up  or  made  during  the  term, 
assigning  for  breach  the  removal  of  the  sashes  and  framework  of  a 
greenhouse  erected  during  the  term,  it  was  held  to  be  a  bad  plea  that 
there  was  a  subsequent  parol  agreement  between  the  parties,  that  if  the 
lessee  would  erect  a  greenhouse,  he  should  be  at  liberty  to  pull  it  down 
and  remove  it.  But  this  merely  illustrates  the  well-known  rule  that  a 
covenant  under  seal  cannot  be  varied  by  parol :  Unumquodque  ligamen 
dissolvitur  eodem  lig amine  quo  ligatur.  It  has  no  application  to  a 
case  where  the  covenantor  is  prevented  from  performing  the  covenant 
by  the  covenantee.  In  1  Eoll.  Abr.  453,  and  in  5  Vin.  Abr.  242,  3,  tit. 
Condition  (M.  c),  wiU  be  found  various  instances  of  a  covenant  being 
discharged  without  deed  by  the  act  of  the  covenantee. 
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The  next  case  relied  on  by  the  defendants'  counsel  was  Phillpotts 
V.  Evans.  That  was  an  action  of  assumpsit  for  not  accepting  a  quan- 
tity of  wheat  sold  early  in  Januarj-,  1839,  by  the  plaintiffs  at  Glouces- 
ter, "to  be  delivered  at  Birmingham  as  soon  as  vessels  could  be 
obtained  for  the  carriage  thereof."  On  the  26th  of  January  the 
defendant  gave  notice  to  the  plaintiffs  that  he  would  not  accept  the 
wheat  if  it  were  dehvered.  It  was  then  on  its  way  by  canal  to  Bir- 
mingham ;  and  on  its  arrival  there  the  defendant  was  required  to 
accept  it,  but  he  refused  to  do  so.  The  only  question  at  the  trial  was 
as  to  the  time  with  respect  to  which  the  damages  were  to  be  calcu- 
lated. The  market  having  continued  to  fall  from  the  day  of  the  con- 
tract till  the  bringing  of  the  action,  the  defendant  sought  to  take 
advantage  of  his  own  wrong,  and  to  calculate  the  damages  according 
to  the  price  in  the  market  on  the  26th  January,  when  he  gave  notice 
that  he  intended  to  break  the  bargain  ;  but  it  was  very  properly  held 
that  the  plaintiffs  were  entitled  to  damages  according  to  the  market 
price  when  the  wheat  was  tendered  to  the  defendant  for  acceptance. 
The  Court  cannot  be  considered  as  having  decided  that,  if  the  notice 
had  been  received  by  the  plaintiffs  before  the  wheat  was  sent  off  from 
Gloucester,  the  plaintiffs  might  not  at  their  pleasure  have  treated  it  as 
a  breach  of  the  contract,  and  commenced  an  action  against  the  defend- 
ant for  not  accepting  it,  without  tendering  it  to  him  at  Birmingham. 

The  most  recent  case  cited  by  the  defendants'  counsel  was  Eipley  v. 
McClare.  This  case  is  very  complicated  in  its  circumstances  ;  but  the 
second  point  decided  in  it  is  the  only  one  applicable  to  the  question 
which  we  have  to  consider.  There  being  an  executory  contract,  where- 
by the  plaintiff  agreed  to  sell  and  the  defendant  to  buy,  on  arrival,  certain 
goods,  to  be  delivered  at  Belfast  at  a  certain  price,  payable  on  delivery, 
it  was  held  that  a  refusal  by  the  defendant  before  the  arrival  of  the 
cargo  to  perform  the  contract  was  not  of  itself  necessarily  a  breach 
of  it,  but  that  such  refusal,  unretracted  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive  the  cargo,  was  evidence 
of  a  continuing  refusal  and  a  waiver  of  the  condition  precedent  of  de- 
livery, so  as  to  render  the  defendant  liable  for  the  breach  of  contract. 
But,  in  the  case  at  bar,  the  refusal  never  was  retracted  ;  and  therefore 
there  was  a  continuing  breach  down  to  the  time  when  this  action  was 
commenced. 

Upon  the  whole  we  think  we  are  justified,  on  principle  and  without 
trenching  on  any  former  decision,  in  holding  that,  when  there  is  an 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion  for 
them  and  will  not  accept  or  pay  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  the  contract,  he  maj^,  without  manu- 
facturing and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  contract ;  and  that  he  is  entitled 
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to  a  verdict  on  pleas  traversing   allegations   that  he  was  ready  and 
■willing  to   perform  the   contract;  that  the  defendant  refused  to  ac 
cept  the  residue  of  the  goods,  and  that  he  prevented  and  discharged  the 
plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  are  not 
excessive,  as  the  jury  were  justified  in  taking  into  their  calculation  all 
the  chairs  which  remained  to  be  dehvered,  and  which  the  defendants 
refused  to  accept.  They  were  all  included  in  the  declaration  and  in  the 
issues  Joined :  the  time  mentioned  in  the  proposal  for  the  deUvery  of 
some  of  them  had  arrived  before  the  notice  was  given ;  but  the  time 
of  deUverj'  was  not  of  the  essence  of  the  contract ;  and  the  obKgation 
was  stUl  incumbent  upon  the  defendants  to  accept  the  whole  of  the 
residue. 

The  rule  must  therefore  be  discharged.  Rule  discharged. 


SECTION  VIII. 

Contracts  Conditional  upon  Demand. 

BANKS  AND   THWAITS'   CASE. 

In  the  Queen's  Bench,  Michaelmas  Teem,  1579. 

[Reported  in  3  Leonard,  73.] 

In  an  action  upon  the  case,  the  case  was,  That  A.  had  pawned  an 
indenture  of  lease  for  j'ears  of  a  messuage  and  lands  to  Banks  ;  Thwaits, 
intending  to  purchase  the  same,  required  Banks  to  deliver  him  the  said 
lease,  and  he  would  give  Banks  10^.  whether  he  bought  it  or  no,  at 
what  time  he  would  request  the  101.  And  Banks  delivered  the  same 
to  Thwaits  accordingly ;  and  afterwards  brought  an  action  upon  the 
case,  and  declared  upon  the  whole  matter ;  and  concluded,  licet  scepius 
requisitus",  ^c,  without  alleging  a  request  express  in  certain,  and  the 
day  and  place  of  it.  It  was  said  by  Cook,  that  here  the  money  did  not 
grow  due  before  request,  nor  is  payable  before  request,  and  therefore  a 
request  ought  to  be  made  in  facto.  And  so,  he  said,  it  was  ruled  in 
this  court,  in  an  action  upon  the  case  betwixt  Palmer  and  Burroughs ; 
and  he  said  that  the  money  was  not  due  bj'  the  promise,  but  by  the 
request.  And  it  was  the  opinion  of  the  whole  Court,  that  although  it 
be  a  duty,  j'et  it  is  not  a  duty  payable  before  request ;  and  the  request 
makes  a  title  to  the  action.  But  if  A.  seUeth  to  B.  a  horse  for  lOZ. 
there  is  a  contract,  and  a  request  in  fact  need  not  be  laid.  And  the 
opinion  of  the  Court  was  also,  that  upon  this  matter  the  plaintiff  could 
not  have  an  action  of  debt ;  for  there  is  not  any  contract,  for  the  thing 
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is  not  sold,  but  it  is  a  collateral  promise  grounded  upon  the  delivery. 
And  by  Clench  :  here  the  request  is  traversable.  And  afterwards 
judgment  was  given  against  the  plaintiff.  And  it  was  said  it  was  so 
ruled  in  Alderman  PuUison's  case  in  the  Exchequer. 


ESTRIGGE  AND   OWLES'   CASE. 
In  the  Queen's  Bench,  Trinity  Term,  1588. 

[Reported  in  3  Leonard,  200.] 

In  an  action  upon  the  case  by  Estrigge  against  Owles,  it  was  holden 
by  the  justices,  that  forbearance  per  paululum  tempus  is  a  good  consid- 
eration. Then  it  was  moved,  that  in  the  action  the  request  was  not 
sufficiently  laid  in  respect  of  the  place  and  time. 

And  Cook  said,  that  the  difference  had  alwaj's  been  agreed,  that 
where  the  promise  is  to  do  a  collateral  thing  upon  request,  there  in  the 
declaration  the  place  and  the  time  ought  to  be  certainly  set  down ;  as 
it  was  holden  in  the  case  of  Alderman  Pulhson,  where  he  promised  to 
give  a  tun  of  wine  upon  request ;  in  such  case  the  request  is  travers- 
able, and  therefore  it  ought  to  be  certainly  showed,  for  the  request  is 
parcel  of  the  issue.  But  if  such  action  be  brought,  and  the  plaintiflf 
declares  upon  an  indebitatus,  then  if  the  plaintiif  prove  the  debt,  it  is 
not  material  to  prove  the  promise ;  for  every  contract  executory  im- 
plies a  promise  ;  and  in  such  case  the  request  is  not  traversable.  And 
the  truth  of  the  case  was,  that  one  Tiekill  was  indebted  to  the  plaintiff 
in  30^.,  and  died  intestate.  B.,  his  wife,  took  letters  of  administra- 
tion, and  took  to  husband  the  defendant ;  and  he,  for  the  consideration 
aforesaid,  and  that  the  plaintiff  would  forbear  his  debt  for  a  little  time, 
promised  to  pa}' it :  and  further  declared,  that  he  had  forborne,  &c., 
from  such  a  day  until  such  a  day ;  but  3'et  the  defendant  would  not 
pay  it,  licet  scepius  requisitus ;  and  upon  this  declaration  the  plaintiff 
had  judgment.  And  now  a  writ  of  error  was  brought,  and  it  was  as- 
signed for  error,  because  that  in  the  declaration  it  is  alleged  that  the 
wife  administered  the  goods  of  the  intestate,  and  did  not  show  that  she 
was  administratrix,  &c.,  and  took  letters  of  administration.  2.  It  is  not 
alleged  that  the  wife  had  goods  of  the  testator  at  the  time  of  the  prom- 
ise, for  otherwise  she  shall  not  be  bound  ;  for  it  is  but  nudum  pactum  ; 
for  executors  or  administrators,  not  having  assets,  shall  not  be  charged. 
And  it  was  holden  here,  that  request  is  not  necessarj',  for  the  debt  was 
before  the  promise,  so  as  the  request  is  not  any  cause  of  the  action. 
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THE  CASE  OF  AN  HOSTLER. 

In  the  King's  Bench,  TRiNiTr  Term,  1605. 

[Reported  in  Yelverton,  66.] 

In  an  action  on  the  case  on  assumpsit  the  plaintiff  declared  and 
showed  himself  to  be  an  hostler,  and  that  the  defendant  brought  his 
horse  to  him  and  agreed  to  give  6d.  livery  for  day  and  night ;  and  be- 
cause the  horse  had  been  there  for  so  many  days  and  nights  as  amounted 
to  20Z.,  the  plaintiff  brought  the  action,  and  declared,  licet  smpius  requi- 
situs,  without  alleging  a  request  in  facto.  And  it  was  adjudged  good  ; 
for  where  the  ground  of  the  action  is  for  a  debt,  in  which  case  the  law 
implies  the  promise,  there  the  request  is  not  issuable  nor  parcel  of  the 
consideration.  Otherwise  where  the  action  is  founded  upon  a  mere 
collateral  matter,  and  not  upon  a  duty ;  for  there  the  request  is  issuable 
and  ought  to  be  expressly  alleged.  .  .  . 


SELMAN  AGAINST  KING  and  Others. 
In  the  King's  Bench,  Michaelmas  Term,  1607. 

[Reported  in  Croke  James,  183.] 

Assumpsit.  Whereas  upon  a  suit  in  the  Star  Chamber  between  the 
defendant  and  others,  a  commission  issued  for  the  examination  of  wit- 
nesses ;  that  the  plaintiff  at  the  time  of  the  commission  kept  an  inn  in 
Beningham  ;  and  in  consideration  that  she  promised  to  find  horse-meat 
and  man's-meat  for  the  defendant  and  his  company  during  the  time  of 
the  sitting  of  the  commission,  that  the  defendant  assumed  to  pay  to  the 
plaintiff  all  such  sums  as  that  diet  and  horse-meat  amounted  to,  when 
he  should  be  thereunto  requested ;  and  allegeth  in  fact  that  the  com- 
missioners sat  there  three  days,  and  that  she  found  the  said  horse-meat 
and  man's-meat  during  the  said  time,  which  amounted  to  five  pounds 
six  shillings  ;  and  that  the  defendant,  licet  scepius  requisitus,  hath  not 
paid  it. 

The  defendant  pleads  non  assumpsit,  and  it  was  found  against  him  ; 
and  now  moved  in  arrest  of  judgment,  that  the  promise  being  to  pay 
when  he  should  be  requested,  there  ought  to  be  a  precise  request 
alleged,  and  the  j'ear,  day,  and  place  of  the  request  expressed ;  for  the 
defendant  is  not  otherwise  chargeable  in  an  assumpsit. 

The  whole  Court  was  of  that  opinion :  for  when  the  defendant  is 
chargeable  upon  a  collateral  promise,  and  not  for  a  mere  debt,  there 
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ought  to  be  a  request  precisely  alleged :  but  in  an  assumpsit  for  debt, 
where  a  duty  was  due  before,  that  being  but  in  nature  of  a  debt,  the 
general  allegation,  licet  scepias  requisitus,  is  sufficient:  and  for  that 
cause  the  judgment  was  stayed. 


HAEEISON  V.  MITFORD. 

In  the  King's  Bench,  Easter  Term,  1614. 

[Reported  in  2  Bulsirode,  229.] 

In  an  action  upon  the  case  for  a  promise,  upon  non  assumpsit 
pleaded,  a  verdict  was  found  for  the  plaintiff.  It  was  moved  in  arrest 
of  judgment  that  the  declaration  was  not  good,  the  promise  being  for 
to  save  the  plaintiff  harmless,  cum  inde  requisitus  esset,  and  no  special 
request  laid  in  the  declaration,  as  there  ought  to  have  been.  The  whole 
Court  agreed  clearlj-  in  this,  that  for  this  cause  the  declaration  is  not 
good ;  for  as  this  case  is,  being  a  promise  to  save  harmless,  a  special 
request  ought  to  have  been  in  the  declaration,  and  a  licet  scepius  requisi- 
tus will  not  here  serve,  and  this  verdict  will  in  no  waj's  aid  or  avail  the 
plaintiff;  otherwise  it  would  have  been,  if  the  promise  had  been  to  have 
paid  a  certain  sum  of  money,  cum  inde  requisitus  esset ;  there  a  licet 
scepius  requisitus,  non  solicit,  will  be  good,  without  laying  any  special 
request,  and  so  is  the  difference  agreed  bj^  the  whole  Court ;  and  that 
this  declaration,  for  want  of  a  special  request  laid,  is  not  good,  and  so 
the  rule  of  the  Court  was  for  the  defendant.  £It  quod  querens  nil 
capiat  per  billam. 


HILL  V.  WADE. 

In  the  King's  Bench,  Hilaet  Teem,  1619. 

[Reported  in  Croke  James,  523.] 

AssujrpsiT ;  in  consideration  that  he  would  buy  such  land  of  the  de- 
fendant, and  pay  to  him  forty  pounds  for  it,  the  defendant  promised  to 
pay  to  the  plaintiff  nine  pounds,  which  J.  S.  owed  to  the  plaintiff,  when 
he  should  be  thereunto  required ;  and  allegeth  in  fact  that  he  bought 
the  land  and  paid  forty  pounds  for  it,  and  that  the  defendant,  licet 
scepius  requisitus,  had  not  paid  the  nine  pounds. 

After  verdict,  upon  non  assumpsit  pleaded,  and  found  for  the  plain- 
tiff, it  was  moved  in  arrest  of  judgment,  that  the  declaration  was  not 
good,  because  there  was  neither  time  nor  place  alleged  of  the  request. 
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Gwyn,  for  the  plaintiff,  oftentimes  moved  that  it  was  not  material, 
because  the  defendant  pleaded  wore  assumpsit,  and  so  hath  not  taken 
advantage  thereof. 

The  Court  resolved,  that  forasmuch  as  it  is  a  stranger's  debt,  and 
was  no  duty  by  the  defendant  before  the  promise,  nor  payable  but 
upon  request,  and  so  no  breach  until  request  be  made ;  therefore  to 
enable  the  plaintiff  to  [maintain]  the  action,  an  express  request  ought 
to  have  been  alleged,  and  a  scepius  requisitus  will  not  serve. 

Houghton,  J.,  took  this  difference :  where  a  request  is  upon  a  duty, 
as  if  I  sell  an  house  for  five  pounds,  to  be  paid  upon  request,  there  a 
licet  scepius  requisitus  is  suflBcient ;  and  where  it  is  upon  a  collateral 
matter ;  for  there  he  ought  actually  to  allege  a  request,  although  issue 
be  joined  upon  the  assumpsit.  And  this  difference  was  aflflrmed  in 
Grigg's  case  in  a  writ  of  error ;  and  so  the  opinion  of  the  Court  was 
against  the  plaintiff ;  et  adjournatur.  Afterwards  it  was  adjudged  for 
the  defendant. 


LOWE  AND  KIRBY. 
In  the  King's  Bench,   Michaelmas  Term,    1624. 

[Repojied  in  Sir  William  Jones,  50.] 

A  MAN  promised,  in  consideration  that  J.  S.  had  delivered  to  him  a 
horse,  to  deliver  to  J.  S.  a  horse  or  a  sum  of  money,  upon  request.  J. 
S.  brought  an  action  upon  the  case  upon  assumpsit,  and  alleged  that 
the  defendant,  licet  scepius  requisitus,  had  not  delivered  the  money  nor 
the  horse ;  and  upon  non  assumpsit  found  for  the  plaintiff,  he  had 
judgment  in  the  Court  of  Rochester  ;  but  upon  error  brought  the  judg- 
ment was  reversed,  because  a  precise  request  was  not  alleged,  for  it  is  a 
part  of  the  contract ;  but  if  a  precise  request  had  been  alleged  and  no 
place  of  the  request,  and  non  assumpsit  pleaded,  and  this  found  for  the 
plaintiff,  it  would  have  been  good  enough ;  but  if  the  request  had  been 
traversed  it  would  have  been  otherwise,  for  then  no  venue  would  appear 
for  the  trial. 


PECKE  AND  MITHWOLDE. 
In  the  Kjng's  Bench,  Michaelmas  Term,  1625. 

[Eeparted  in  Sir  William  Jones,  85.] 

"William  Mithvtolde  brought    an    action  upon  the   case   against 
William  Pecke,   and   declared  that    the    plaintiff  and   another  were 
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bound  to  the  defendant  by  an  obligation  of  lOOZ.,  upon  condition  to 
pay  521.  10s.  upon  a  day  passed,  and  that  in  consideration  that  the  said 
plaintiff  would  pay  to  one  William  Playford  to  the  use  of  the  defend- 
ant the  said  521.  10s.,  the  said  defendant  promised  to  deliver  to  the 
plaintiff  the  said  obligation  upon  request ;  and  he  alleged  that  the  said 
plaintiff  paid  to  the  said  Playford  to  the  use  of  the  defendant  the  said 
521.  10s.,  and  that  the  defendant,  licet  sapius  requisilus,  had  not  de- 
livered the  bond  to  the  plaintiff.  The  defendant  pleaded  non  assump- 
sit, and  found  for  the  plaintiff;  whereupon  judgment  was  given  in  C. 
B.  for  the  plaintiff,  and  the  defendant  Pecke  brought  a  writ  of  error. 
The  question  was,  whether  the  judgment  was  erroneous,  inasmuch  as  no 
special  request  was  alleged  by  the  plaintiff  to  deliver  the  obligation ; 
and  tota  Curia  agreed,  and  so  resolved,  that  the  plaintiff  ought  to  have 
alleged  a  special  request,  and  the  general  allegation  of  licet  scepius 
requisitus  was  not  sufficient ;  for,  they  said,  where  a  request  is  ma- 
terial, it  ought  to  be  alleged  with  certaintj',  for  it  is  traversable ;  but 
where  no  request  is  necessary,  the  general  allegation  of  licet  scepius  re- 
quisitus is  sufficient ;  and  though  the  defendant  took  issue  upon  the 
assumpsit,  and  not  upon  the  request,  that  does  not  help  the  matter,  for 
the  request  is  of  the  substance  of  the  contract,  and  that  being  omitted 
no  issue  can  make  it  good.  Judgment  reversed. 


ALCOCK  V.   BLOFIELD. 
In  the  King's  Bench,  Trinitt  Teem,  1627. 

{Reported  in  Latch,  209.] 

Alcock  had  judgment  in  an  action  upon  the  case  against  Blofleld. 
The  case  was,  Alcock  brought  an  action  against  Bate,  and  Blofleld 
promised  Alcock,  if  he  would  forbear  to  sue  Bate,  that  he  would  pay 
him  200^.  at  the  feast  of  St.  John  Baptist  next  following,  and  another 
lOOZ.  at  any  time  after  the  said  feast  when  he  should  be  reasonably 
required ;  and  the  plaintiff  alleged  a  failure  of  pajTuent  of  the  said 
100^.,  licet  postea  (viz.),  18  October  such  a  year,  which  in  truth  was 
before  the  day  of  the  first  payment ;  and  this  was  assigned  for  error  in 
a  writ  of  eiTor. 

It  was  agreed  by  the  Court  that  the  request  was  issuable,  and  there- 
fore ought  to  be  specially  and  certainly  alleged,  because  there  was  no 
duty  before  the  request,  it  being  upon  a  promise  of  a  stranger.  But 
when  the  same  partj^  who  is  indebted  promises  to  pay  upon  request,  it 
is  sufficient  to  say  licet  scepius  requisitus  ;  for  the  debt  is  a  debt  without 
a  promise. 
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BIRKS  V.  TRIPPET. 
In  the  King's  Bench,  Michaelmas  Term,  1666. 

[Reported  in  1  Williams's  Saunders,  32.] 

Assumpsit.  The  plaintiff  dedares,  that  there  were  divers  differ- 
ences between  the  plaintiff  and  defendant ;  and  for  the  determining 
thereof  they  submitted  themselves  to  the  award  of  one  Barker,  an 
arbitrator  indifferently  chosen  between  them  to  arbitrate,  ordain,  and 
finally  adjudge  of  and  upon  the  premises ;  and  that  the  defendant,  in 
consideration  of  the  submission,  and  in  consideration  that  the  plaintiff 
had  promised  the  said  defendant  to  pay  him  40/.  whensoever  he  should 
be  requested,  if  the  plaintiff  should  not  perform  the  award  to  be  made 
on  his  part,  undertook  and  promised  the  plaintiff  that  if  the  defendant 
should  not  perform  the  award  to  be  made  on  his  part,  then  the  said 
defendant  would  well  and  faithfully  pay  40/.  to  the  said  plaintiff  when 
he  should  be  thereunto  requested.  The  plaintiff  avers  that  the  arbitra- 
tor made  his  award,  and  thereby  awarded  that  the  defendant  should 
pay  to  the  plaintiff  10s.  in  consideration  of  damages  in  an  action  of 
battery,  and  20s.  more  for  curing  a  horse,  and  10s.  more  for  curing  an 
ox,  and  4:1.  more  for  the  plaintiff's  expenses  in  law,  and  that  upon  pay- 
ment of  the  said  sums  amounting  to  61.  they  should  give  to  each  other 
general  releases,  and  that  the  defendant  should  deliver  a  fine  to  the 
plaintiff.  And  the  plaintiff  avers  that  the  defendant  hath  not  paid  the 
6/.  nor  delivered  the  fine  according  to  the  award ;  yet  the  said  defend- 
ant, not  regarding  his  promise,  but  intending  to  defraud  the  plaintiff 
of  the  said  40Z. ,  had  not  paid  the  said  40Z.  to  the  plaintiff  according  to 
his  promise,  nor  contented  him  for  the  same,  and  so  concludes  the 
action  to  his  damage,  &c.,  without  alleging  any  demand  for  the  40Z. 
The  defendant  pleads  in  bar,  that  the  plaintiff  was  indebted  to  him, 
being  an  attorney,  in  4/.  for  fees  and  expenses,  and  before  making  the 
award  he  gave  notice  thereof  to  the  arbitrator,  and  offered  to  make  it 
appear  to  him,  and  prayed  he  would  aUow  it  in  his  award ;  but  the 
arbitrator  made  his  award  without  any  allowance  or  consideration  had 
of  the  said  4/.,  notwithstanding  such  notice  and  proof.  And  this,  &c. 
Wherefore,  &c.     Upon  which  the  plaintiff  demun'ed  in  law.^  .  .  . 

Saunders,  of  counsel  with  the  defendant,  said  that  he  would  not 
maintain  the  plea.  But  he  took  an  objection  to  the  declaration, 
that  the  plaintiff  in  his  declaration  had  not  laid  any  request  of  the 
penalty  of  40Z.  For  the  declaration  is,  that  the  defendant  promised  to 
pay  40/.  upon  request,  if  he  did  not  perform  the  award ;  and  the 
request  is  material ;  for  he  took  a  difference  between  a  mere  duty  and 
a  collateral  sum.     For  where  a  mere  duty  is  promised  to  be  paid  upon 

1  The  argument  and  dcciBion  upon  the  plea  are  omitted.  —  Ed. 
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request,  as  if  in  coiisideratiou  of  all  moneys  lent  to  the  defendant,  he 
promised  to  pa}'  them  again  upon  request,  no  actual  request  is  neces- 
sarj',  but  the  bringing  of  the  action  is  a  sufficient  request ;  but  other- 
wise it  is  upon  a  promise  to  pay  a  collateral  sum  upon  request ;  for 
there  an  actual  request  ought  to  be  made  before  the  action  brought. 
Cro.  Jac.  183,  Sebnan  v.  King;  523,  Hill  v.  Wade;  639,  Waters  v. 
Bridges.  Now  here  the  promise  of  paj'ment  of  the  40/.  upon  request 
is  collateral,  and  is  a  penalty,  and  not  a  precedent  duty,  and  therefore 
there  ought  to  have  been  a  request  before  the  action  brought.  And  so 
was  the  opinion  of  the  whole  Court.  And  Twtsden,  J.,  interrupted 
Saunders,  and  said  to  him.  What  makes  you  labor  so?  The  Court  is  of 
your  opinion,  and  the  matter  clear.  And  thereupon  judgment  was 
given  for  the  defendant,  that  the  plaintiff  should  take  nothing  by  his 
Mil. 


RUMBALL  V.  BALL. 
Is  THE  Queen's  Bench,  Michaelmas  Teem,  1711. 

[Reported  in  10  Modem  Reports,  38.] 

Action  of  debt  upon  a  note  to  this  effect :  "I  acknowledge  myself 
indebted  to  such  a  one  so  much,  which  I  promise  to  pay  upon  demand." 

It  was  moved  in  arrest  of  judgment,  that  though  upon  a  note 
acknowledging  a  debt  it  was  not  necessary  to  allege  a  demand,  yet 
where  it  is  part  of  the  agreement,  there  a  demand  is  necessarj'. 

But  the  Court  was  of  another  opinion,  for  it  is  a  debt  in  prasenti ; 
and  the  words  "promise  to  paj-"  import  no  more  than  that  I  am  ready 
to  pay  the  money  at  any  time,  and  shall  not  restrain  or  qualify  the 
other  words,  this  being  no  debt  arising  upon  the  performance  of  a 
certain  condition,  but  a  debt  plainly  precedent  to  the  demand.  Be- 
sides, supposing  the  demand  necessary,  the  action  itself  perhaps  is  a 
demand.^ 


WALLIS  V.  SCOTT. 
In  the  King's  Bench,  Easter  Teem,  1718. 

{Reported  in  1  Strange,  88.] 

The  plaintiff  declares  that  the  defendant,  in  consideration  the  plain- 
tiff would  make  him  a  set  of  saUs  worth  45/.,  promised  to  pay  so  much 

^  See  Norton  v.  Ellam,  2  M.  &  W.  461.—  Ed. 
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for  them  upon  request ;  and  avers  that  he  made  the  said  sails  ;  and  the 
defendant  although  often  requested  refuses  to  pay.  Demurrer  inde. 
And  Branthwayte,  Serjeant,  pro  defendente,  argued  that,  the  action 
being  founded  upon  the  breach  of  contract,  there  ought  to  be  a  special 
request  laid.  For  this  differs  from  the  cases  where  there  is  a  precedent 
debt  or  dutj'  whereon  to  ground  the  promise,  for  there  I  admit  the 
action  is  a  request.^  .  .  . 

Torhe,  contra.  The  licet  seepius  requisit'  is  sufficient.  But,  if  not, 
yet  the  want  of  a  special  request  ought  to  have  been  shown  for  cause 
of  demurrer.  The  cases  in  Croke  can  never  be  law,  for  they  are  after  a 
verdict,  when  the  Court  will  intend  a  request  proved,  and  so  is 
Pop.  160. 

Branthwayte  replied.  These  cases  as  to  the  request  being  after  a 
verdict,  the  argument  holds  a  fortiori  in  this  case,  which  is  on  a 
demurrer.  The  general  request,  as  alleged,  may  be  since  the  action 
brought,  and  this  at  most  is  but  an  executory  promise. 

Etre,  J.  (ahsentihus  Parker  et  Pratt).  Where  notice  or  a  request 
are  by  law  necessary,  there  the  general  averment  wLU  not  be  sufficient ; 
but  it  must  be  particularly  set  forth,  that  the  Court  may  judge  whether 
the  notice  or  request  were  sufficient.  But  in  this  case  I  take  it  no 
request  was  necessary,  for  on  the  making  the  sails  the  money  imme- 
diately becomes  due.  If  I  promise  a  tailor,  that  in  consideration  he 
will  make  me  a  suit  of  clothes,  I  will  pay  him  so  much  ;  there  needs  no 
request,  for  as  soon  as  he  has  done  his  part,  there  is  a  duty  vested  in 
him.  And  this  differs  from  the  cases  where  the  pajTnent  is  to  be  to  a 
third  person,  or  where  an  award  directs  a  request.  Afterwards,  the 
Court  being  full,  Branthwayte  mentioned  Cro.  Eliz.  773,  91  ;  Hutt.  107. 
And  Torke  quoted  Yelv.  66,  121 ;  3  Bulst.  258  ;  2  Cro.  639.  And  the 
former  cases  of  2  Cro.  183,  523,  were  denied  per  Etre,  J.,  and  judgment 
given  for  the  plaintiff.^ 


CARTER  V.  RING,    Widow,  Administratrix  of  Joseph  Ring, 

deceased. 

At  Nisi  Pkius,  coram  Lokd  Ellenboeotjgh,  December  3,  1813. 

[Reported  in  3  Campbell,  459.] 

Debt  on  bond,  dated  1st  of  July,  1807,  in  the  penal  sum  of  3,800Z.  to 
be  paid  by  the  said  Joseph  Ring  to  the  plaintiff,  when  he  the  said 
Joseph  Ring  should  be  thereunto  afterwards  requested. 

The  bond  had  the  following  condition :  "If  the  above  bounden  Joseph 

1  The  learned  counsel  here  cited  the  cases  of  Selman  v.  King,  Cro.  Jao.  183 ;  Hill 
V.  Wade,  id.  523 ;  and  Birks  v.  Trippet,  1  Saund.  32. 

2  This  case  has  been  modified  by  the  omission  of  irrelevant  matter.  —  Ed. 
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Ring,  his  heirs,  executors,  or  administrators,  do  well  and  truly  pay  or 
cause  to  be  paid  to  the  above  named  Henry  Carter,  his  executors,  ad- 
ministrators, or  assigns,  the  full  sum  of  1,900?.  of  lawful  money  current 
in  Great  Britain,  on  demand,  with  lawful  interest  at  the  rate  of  five  per 
cent  per  annum  until  paid,  then,"  &c. 

The  defendant  after  oyer  pleaded  that  no  demand  of  payment  of 
the  said  sum  of  money  in  the  said  condition  mentioned,  or  of  any 
interest  thereupon,  was  ever  made  by  the  plaintiff.  The  plaintiff  in  his 
replication  averred  that  a  demand  was  made  by  him  upon  the  defend- 
ant as  administratrix.     Issue  thereupon. 

The  question  having  arisen,  whether  express  evidence  of  a  demand 
was  necessary,  Jervis,  for  the  plaintiff,  insisted  that  the  bringing  of  the 
action  was  a  sufficient  demand. 

Abbott,  contra.  The  bond  must  have  been  forfeited  before  action 
brought ;  and  it  could  not  have  been  forfeited  till  demand  made  of 
the  sum  of  money  mentioned  in  the  condition.  The  stipulation  as  to 
the  paj'ment  of  interest  clearly  shows  that  the  bond  was  not  to  be  for- 
feited till  default  upon  an  actual  demand.  The  plaintiff  here  seeks  to 
recover  the  penaltj-,  which  is  a  collateral  sum :  and  the  cases  with 
regard  to  payment  of  money  on  request,  where  there  is  an  antecedent 
duty,  do  not  apply. 

LoED  Ellenborough  was  of  opinion  that  the  plaintiff  was  bound  to 
prove  a  demand  before  action  brought. 

A  witness  was  afterwards  found  who  did  so,  and  the  plaintiff  had  a 
verdict. 


GIBBS   AND   CLAYTON,  Executors  of  Elizabeth  Ed-wakds,  v. 

SOUTHAM. 

In  the  King's  Bench,  Januaet  17,  1834. 

[Reported  in  5  Barnewall  ^  Adolphiis,  911.] 

Debt  on  bond  for  1,512Z.  given  to  the  testatrix.  The  condition  was 
as  follows:  "That  if  the  above  bounden  Thomas  Southam,  his  heirs, 
executors,  or  administrators,  shall  and  do  well  and  truly  paj'  unto 
Elizabeth  Edwards,  her  executors,  administrators,  or  assigns,  the  full 
sum  of  756?.,  with  interest  after  the  rate  of  51.  for  each  100?.  for  a  year, 
without  fraud  or  further  delay,  then  this  obligation  to  be  void  and  of 
none  effect,  or  else  to  remain  in  full  force."  The  defendant,  in  his 
fourth  plea,  pleaded  that  Elizabeth  Edwards  in  her  lifetime  did  not,  nor 
have  nor  hath  the  plaintiffs  or  either  of  them,  as  executors,  since  her 
death,  after  the  making  of  the  said  writing  obligatory,  and  before  the 
exhibiting  the  bill  of  the  plaintiffs,  &c.,  demanded  pajrment  of  the  said 
sum  of  756/.  with  interest,  &c.     General  demurrer  and  joinder. 
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G.  T.  White  was  to  have  argued  In  support  of  the  demurrer  (Jan. 
1 7th) ,  but  the  Court  called  on 

Humfrey,  for  the  defendants.  The  money  was  not  paj^able  before  ex- 
press demand.  There  could  have  been  no  doubt  on  this  point  if  the 
monej'  had,  in  the  body  of  the  condition,  been  expressed  to  be  payable 
on  demand  ;  Carter  v.  Ring,  Simpson  v,  Routh.^  Here  the  stipulation 
for  the  payment  of  interest  shows  that  the  bond  was  not  to  be  forfeited 
till  default  upon  an  actual  demand.  The  plaintiff  seeks  to  recover  a 
penaltj-,  which  is  a  collateral  sum ;  and  the  cases  with  regard  to  pay- 
ment of  money  on  request,  where  there  is  an  antecedent  duty,  do  not 
apply.  This  was  the  argument  of  counsel  (Abbott)  in  Carter  v.  Ring. 
Birks  V.  Trippet  shows  that  where  an  undertaking  is  to  pay  a  collateral 
sum  on  request,  an  actual  request  is  necessary  before  action  brought. 
Here  the  payment  of  the  penalty  is  collateral  to  the  payment  of  the 
money  secured  by  the  condition,  just  as  where  the  condition  is  for  the 
performance  of  any  other  kind  of  act.  [Littledale,  J.  It  is  said  in 
Co.  Lit.  208  a,  tbat  "  in  case  of  a  condition  of  a  bond,  there  is  a  diver- 
sity between  a  condition  of  an  obligation  which  concerns  the  doing  of  a 
transitory  act  without  limitation  of  any  time,  as  payment  of  money,  de- 
livery of  charters,  or  the  like,  for  there  the  condition  is  to  be  performed 
present!}',  that  is,  in  convenient  time ;  and  when,  by  the  condition  of 
the  obhgation,  the  act  that  is  to  be  done  to  the  obligee  is  of  its  own 
nature  local,  for  there  the  obligor  (no  time  being  limited)  hath  time  dur- 
ing his  Ufe  to  perform  it,  as  to  make  a  feoffment,  &c.,  if  the  obligee 
doth  not  hasten  the  same  by  request."]  The  convenient  time  cannot 
be  fixed  by  the  Court,  and  should  therefore  be  determined  by  the  de- 
mand. 

Denmas,  C.  J.  A  bond  given  to  secure  the  payment  of  a  sum  of 
money  generally  gives  a  cause  of  action  which  is  not  collateral.  The 
obligation  to  pay  arises  upon  the  execution  of  the  bond.  I  never  heard 
that  want  of  a  demand  was  an  answer  to  an  action  Uke  this. 

Littledale,  J.  The  plea  is  no  answer.  In  the  case  of  a  single  biU 
the  action  is  a  demand.  A  different  rule  prevails  where  there  is  a  bond 
with  a  penalty  to  secure  the  performance  of  a  collateral  act ;  there  the 
question  is,  whether  the  defendant  has  shown  the  performance  of  the 
condition.  In  Carter  «.  Ring  the  money  by  the  terms  of  the  condition 
was  payable  upon  demand,  and  issue  was  joined  on  the  fact  of  the  de- 
mand. The  passage  quoted  from  Lord  Coke  shows  that  here  the  money 
was  payable  immediatelj',  that  is,  in  convenient  time.  It  is  not  neces- 
sary at  present  to  determine  how  the  convenient  time  is  to  be  ascer- 
tained. 

Tatjntok,  J.,  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  The  condition  here  says 
nothing  as  to  a  demand. 

1  2  B.  &  C.  682. 
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SECTION  IX. 

Contracts   Conditional  upon  Notice. 

ANONYMOUS. 

In  the  Common  Pleas,  Michaelmas  Term,  1478. 

{Beported  in  Year  Book,  18  Edward  IV. ,  folio  18  a,  pladtum  23.] 

In  debt  upon  an  obligation,  &c.,  the  defendant  showed  that  the  con- 
dition was,  that  if  he  accounted  before  an  auditor  assigned  by  the 
plaintiff,  when  he  should  be  required  by  the  said  plaintiff,  concerning 
certain  receipts  from  his  manor  of  Dale,  and  paid  to  him  the  arrearages 
which  should  be  found  before  the  said  auditor,  that  then  the  obligation 
should  lose  its  force,  &c.  ;  alioquin,  8fc.  And  he  in  fact  said  that  the 
said  plaintiff  assigned  to  him  such  a  one,  before  whom  he  accounted, 
and  that  he  had  been  at  all  times  ready  to  pay  the  arrearages  found 
before  the  auditor,  if  the  said  auditor  had  given  him  notice  ;  and  whether 
the  defendant  shall  take  notice  at  his  peril  is  the  question.  Choke. 
If  I  am  bound  to  Catesby  in  an  obhgation  upon  condition  that  if  I 
shall  pay  the  damages  which  shall  be  recovered  against  the  said  Cates- 
by in  a  writ  of  trespass  brought  against  him  by  Jenney,  that  then,  &c. 
In  that  case  it  is  no  plea  for  me  to  say  that  Catesby  did  not  give  me 
notice  when  the  damages  were  recovered  against  him,  but  it  is  neces- 
sary for  me  to  take  notice  at  my  peril ;  so  here,  &c.  Betan  ad  idem. 
And  where  an  arbitrament  is  made,  the  party  ought  to  take  notice  of 
the  award  at  his  peril  without  notice,  quod  Vavasour  et  Catesby  conces- 
serunt,  and  they  said  the  case  which  my  Lord  Bryan  had  put  was  so 
adjudged  in  the  King's  Bench  in  the  time  of  this  king,  &c. 


ANONYMOUS. 

Michaelmas  Term,  1485. 

[Reported  in  Year  Booh,  1  Henry  YH.,  folio  5  a,  plctcitum  8.] 

A  WRIT  of  debt  was  brought  upon  an  obligation.  The  defendant  said 
it  was  indorsed  with  a  condition  that  if  he  should  stand  to  the  arbitra- 
ment of  certain  persons  concerning  all  actions,  trespasses,  debts,  and  de- 
mands, &c.,  and  fulfil  the  same  on  his  part,  provided  that  the  arbitrament 
was  made  before  a  certain  day,  that  then,  &c.  ;  and  he  in  fact  said  that 
the  arbitrators  did  not  give  him  notice  of  any  award  made  before  such 
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a  day,  &c.  And  the  opinion  was  clear  that  it  is  no  plea ;  for  he  has 
bound  himself  to  perform  the  award,  and  therefore  he  is  bound  to  take 
notice  of  it,  &c.  And  it  was  said,  if  he  had  put  in  the  condition,  Ita 
quod  arhitrium  fiat,  et  reddatur  partihus  in  scriptis,  Sfc. ,  then  it  had 
been  a  good  plea  to  say  that  they  did  not  make  any  award  in  writing, 
or  that  they  did  not  deliver  any  award  in  writing,  &c.  .  .  . 


COLE'S   CASE. 
In  the  Common  Pleas,  Easter  Term,  1588. 

YReported  in  CroJce  Elizabeth,  97.] 

Assumpsit.  And  declared  that  whereas  the  defendant  was  in- 
debted to  J.  S.  in  201.,  in  consideration  that  the  plaintiff  at  the  defend- 
ant's request  agreed  to  give  his  bond  to  J.  S.  for  the  said  debt,  the 
defendant  did  assume  to  save  him  harmless  ;  and  allegeth  in  fact  that 
he  did  give  his  bond,  &c.,  and  he  was  sued  upon  it,  &c.  Upon  non 
assumpsit,  it  was  found  for  the  plaintiff. 

Shuttleworth  moved  that  the  plaintiff  had  not  well  declared,  for 
that  it  is  not  alleged  that  he  gave  notice  that  he  had  made  the  bond, 
and  was  sued  upon  it.  But  it  was  adjudged  for  the  plaintiff ;  for  the 
defendant  at  his  peril  ought  to  take  notice  of  the  obligation,  &c. ,  as  in 
a  bond  to  stand  to  award,  he  is  to  take  notice  of  it. 

Anderson,  C.  J.,  said;  If  one  be  obliged  to  make  such  assurance 
as  J.  S.  shall  advise,  he  ought  to  take  notice  of  the  assurance  devised 
at  his  peril,  because  a  certain  person  is  appointed  to  do  it.  But  if  it  be 
such  assurance  as  my  counsel  shall  advise,  I  ought  to  give  notice  of 
the  assurance  ;  for  he  cannot  take  notice  who  is  my  counsel.  And  for 
the  other  point,  he  ought  to  save  him  harmless  without  request,  viz., 
by  payment  of  the  money,  or,  &c. 


FLETCHER  v.   PYNSETT. 
In  the  Common  Pleas,  Michaelmas  Term,  1605. 

{Reported  in  Croke  James,  102.] 

Covenant  :  That  he  should  assure  such  a  copyhold  to  the  plaintiff, 

if  he  married   with    his   daughter  secundum  leges   ecclesiasticas ;    and 

allegeth  that  he  rite  et  legitime  espoused  the  daughter  of  the  defend- 
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ant,  &c.  Issue  was  taken  thereupon,  and  found  for  the  plaintifif;  and 
exception  taken,  because  it  ought  to  be  tried  by  certificate  from  the 
bishop,  and  not  by  a  trial  per  pais.  Sed  non  allocatur  ;  for  the  mar- 
riage is  only  in  issue,  and  not  whether  he  were  lawfully  espoused. 

It  was  also  held  that  it  was  sufficient  for  the  plaintiff  to  allege  licet 
scepius  requisitus,  without  giving  notice  of  the  marriage  ;  for  he  at  his 
peril  ought  to  take  notice  thereof. 

Also,  that  he  need  not  show  a  court  to  be  holden ;  for  he  ought  to 
procure  a  court  to  be  holden.  "Wherefore  it  was  adjudged  for  the 
plaintiff. 


BEADLEY  v.  TODER. 
In  the  King's  Bench,  Michaelmas  Term,  1609. 

[Reported  in  CroJce  Jamps,  228.] 

Assumpsit  ;  in  consideration  he  would  marry  such  a  one,  his  cousin, 
that  he  would  give  him  lOOZ.  ;  and  alleges,  in  fact,  that  he  married  her 
such  a  day  and  place ;  and,  although  he  requested  the  defendant  such  a 
day  and  place  to  pay,  j^et  he  had  not  paid. 

Upon  non  assumpsit  pleaded,  and  found  for  the  plaintiff,  it  was 
moved  in  arrest  of  judgment  that  the  declaration  was  not  good ;  be- 
cause it  is  not  alleged  that  he  gave  notice  of  his  marriage. 

And  upon  the  first  motion  the  whole  Court  was  of  that  opinion  ;  for 
a  precise  notice  of  the  marriage  ought  to  be  given ;  and,  although  it  is 
alleged  that  he  married  the  feme,  and  afterwards  at  such  a  day  re- 
quested the  money  (which  implies  the  notice  alleged),  yet  it  is  not 
good  in  a  declaration,  which  ought  to  be  certain  and  is  not  to  be  main- 
tained by  intendment.  But  afterwards,  being  moved  again,  upon  a  pre- 
cedent shown  of  Morley  v.  Hodges,  in  the  Exchequer  Chamber,  where 
in  this  court  in  the  hke  action  verbatim,  and  no  notice  alleged,  judgment 
was  affirmed,  the  Court  resolved  that  it  was  good  enough;  for  it  is  a 
necessary  intendment  that,  when  after  marriage  he  requested  the  pay- 
ment of  the  mone}',  that  notice  was  given  of  the  marriage.  Wherefore 
it  was  adjudged  for  the  plaintiff. 
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HAVERLEIGH  v.  LEIGHTON. 

In  the  King's  Bench,  Hilart  Tebm,  1610. 

[Beported  in  Jenkins'  Centuries,  311.] 

A.  UPON  good  consideration  assumes  to  B.  that  he  will  pay  B.  as 
much  money  as  he,  B.,  will  lend  to  C.  before  such  a  time;  B.  lends 
100/.  to  C.  before  the  said  time,  wliich  lOOZ.  C.  does  not  pay  to  B.  B. 
brings  an  action  upon  this  promise  against  A.,  but  gave  no  notice 
before  the  action  brought  that  he  had  lent  the  said  100/.  to  C.  ;  yet  the 
plaintiff  had  judgment,  affirmed  in  error ;  for  he  had  no  need  to  give 
notice ;  the  defendant  might  have  notice  by  C.  or  otherwise ;  notice 
by  suit  and  proof  in  this  case  is  sufficient ;  B.  is  not  bound  to  seek  A. 
to  give  him  notice. 

Where  the  breach  of  the  promise  is  so  private  that  the  defendant 
can  ,by  no  possibility  know  it  without  notice,  the  action  does  not  lie 
without  notice ;  as  upon  the  sale  of  a  ton  of  woad  for  as  much  as 
another  will  give  by  a  certain  day,  without  naming  any  one  ;  notice  is 
necessary  in  this  case  before  the  action  brought ;  such  is  also  the  law 
upon  an  assumpsit,  where  the  action  accrues  upon  a  secret  act  of  the 
plaintiff ;  in  such  a  case  notice  is  necessary  ;  so  of  an  obligation,  where 
the  subject-matter  of  the  notice  is  secret,  and  ex  parte  the  plaintiff. 


GABLE  V.  MORSE. 
In  the  King's  Bench,  Michaelmas  Term,  1610. 

[liepwted  in  1  Bidstrode,  44.] 

In  a  writ  of  error  for  to  reverse  a  judgment  given  in  the  C.  B.  in  an 
action  upon  the  case  for  a  promise,  where  the  case  was  this  :  The  de 
fendant  there  did  promise  to  pay  such  a  sum  of  money  unto  the  plain- 
tiff when  he  should  return  from  London ;  the  plaintiff  there  did  show 
that  he  came  from  London,  and  the  money  was  not  paid  unto  him ; 
upon  this  the  plaintiff  there  brought  his  action  upon  the  case  for  breach 
of  promise,  and,  upon  non  assumpsit  pleaded,  a  verdict  was  found  for 
the  plaintiff,  and  judgment  for  him  given,  to  reverse  which  judgment 
a  writ  of  error  was  brought.  The  error  assigned  was  that  the  declara- 
tion was  not  good.  First,  because  there  was  no  special  request  of  pay- 
ment laid  in  the  declaration,  as  it  ought  to  have  been.  Secondly, 
because  there  was  no  notice  laid  to  be  given  to  the  defendant  in  the 
action  of  the  plaintiff's  return  from  London,  when  the  same  was,  that 
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being  the  time  of  payment,  which  the  defendant  could  not  Itnow  of, 
without  notice  to  him  given  of  the  same.  Williams,  J.  In  this  case 
notice  ought  to  have  been  given  by  the  plaintiff  in  the  action  of  the 
time  when  he  returned  from  London ;  for  the  defendant  there  could 
not,  neither  ought  he,  to  take  notice  thereof  himself,  without  particular 
notice  to  him  given  of  the  same.  Yelverton,  J.  Notice  in  this  case 
ought  to  be  given  of  his  return  from  London  to  the  defendant, 
who,  by  his  promise,  was  then  to  pay  him  the  money,  and  herein  the 
difference  will  be  this  :  when  it  rests  upon  a  matter  to  be  done  between 
the  parties  themselves,  there  notice  is  to  be  given  of  this  unto  the  party 
who  is  to  make  payment  upon  an  act  to  be  done  by  the  other  to  whom 
the  paj'ment  is  to  be  made  ;  otherwise,  where  it  is  to  be  done  by  a 
stranger ;  for  there  he  hath  assumed  upon  himself  to  take  notice,  and 
so  there,  at  his  peril,  he  ought  so  to  do,  and  so  it  hath  been  formerly 
adjudged  upon  this  difference  ;  and  so,  in  this  case,  the  act  to  be  done 
before  payment  of  the  money  being  to  be  done  by  the  party  himself  to 
whom  the  money  is  by  promise  to  be  paid,  he  is  himself  to  give  notice 
of  the  time  of  the  performance  of  this  act  by  him,  to  the  party  that  is  to 
pay  the  mone}',  before  he  is  to  pay  the  same ;  and  there  being  no  notice 
of  this  laid  in  the  declaration,  as  the  same  ought  to  have  been,  for  this 
cause  the  declaration  is  not  good ;  and  this  is  a  good  error,  and  so,  con- 
sequently, the  judgment  for  this  cause  is  en-oneous,  and  to  be  reversed. 
Tola  Curia  clear  of  opinion  that  this  is  a  good  error,  for  that  notice 
ought  to  have  been  given  of  the  time  of  his  return  from  London,  and 
this  ought  to  have  been  laid  in  the  declaration  ;  and  so,  for  this  omis- 
sion, the  declaration  is  not  good,  and  the  judgment  for  this  cause  erro- 
neous, and,  for  this  error,  the  judgment  was  reversed  by  the  rule  of  the 
whole  Court. 


HOLMES   V.   TWIST. 
In  the  Exchequer  Chamber,  1614. 

[Reported  in  Hohart,  61.] 

Thomas  Holmes  brought  an  assumpsit  against  John  Twist,  and  de- 
clared that  he  was  possessed  of  a  heap  of  woad  containing  ten  tons, 
and  that  Twist,  in  consideration  that  Holmes  would  sell  and  deliver 
him  one  ton  of  the  said  woad,  he  would  paj'  him  for  it  within  six 
months  after  the  rate  that  he  should  sell  the  rest,  and  showed  that  he 
sold  and  delivered  unto  Twist  the  ton  of  woad,  and  after  sold  unto  one 
Collins  the  residue  after  the  rate  of  twenty-three  pounds  a  ton,  and  the 
defendant  paid  him  not  the  twenty-three  pounds  according  to  the  prom- 
ise ;  and  thereupon  judgment  was  given  for  the  plaintiflf  in  the  King's 
Bench.     And  now,  upon  writ  of  eiTor  in  the  Exchequer  Chamber,  the 
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judgment  was  reversed,  because  the  plaintilf  had  not  alleged  that  he 
had  given  notice  to  the  defendant  of  the  sale  and  price  of  the  rest, 
being  a  thing  of  his  private  knowledge,  and  not  like  the  case  of  a  bond 
to  perform  the  award.  And  some  judges  of  the  King's  Bench  allowed 
of  the  judgment. 


BERESFORD   v.   GOODROUSE. 
In  the  King's  Bench,  Easter  Teem,  1616. 

[Reported  in  1  Halle's  Abridgment,  462,  placita  3,  4. J 

If  a  man  promise  J.  S.,  in  consideration  that  he  will  marry  A.  "W., 
his  cousin,  to  pay  him  lOZ.  on  the  day  of  his  marriage,  J.  S.  need  not 
give  notice  to  him  who  made  the  promise,  before  he  marries  A.  W.,  on 
what  day  he  will  marry  her  ;  but  the  fonner  ought  to  take  notice  of  it 
at  his  peril,  as  he  has  taken  upon  himself  to  pay  it  on  the  daj',  although 
the  marriage  is  to  be  made  by  J.  S.  himself;  for  it  becomes  a  debt  by 
the  marriage.  So,  a  fortiori,  if  a  man  promise  to  pay  10/.  to  J.  S.  on 
the  day  of  the  marriage  of  W.  N.,  for  there  the  marriage  is  not  to  be 
made  by  him  to  whom  the  promise  is  made. 


HENNING'S   CASE. 
In  the  King's  Bench,  Trinitt  Teem,  1617. 

[Beported  in  Croke  James,  432.] 

Assumpsit.  Henning  bought  two  weighs  of  barley,  and  assumed  to 
pay  for  them  as  much  as  the  plaintiff  should  have  of  any  other,  abating 
a  penny  only  in  every  bushel.  The  plaintiff  shows  that  he  sold  to  J. 
S.,  after  this  agreement,  two  weighs  of  barley  for  eighteen  pounds, 
which  (abating  the  one  penny  in  every  bushel)  amounted  to  111.  10s., 
and  thereupon  brought  his  action ;  and,  because  it  did  not  appear  in 
the  declaration  that  notice  was  given  to  the  defendant  that  J.  S.  had 
given  eighteen  pounds,  the  judgment  was  arrested. 

And,  for  the  same  reason,  a  judgment  was  reversed  in  Twist  v. 
Holmes,  and  this  difference  taken :  if  the  agreement  be  that  he  shaD 
pay  so  much  as  J.  S.  in  particular  paid,  in  that  case,  quia  constat  de 
persona,  and  he  is  indifferently  named  betwixt  them,  the  defendant  at 
his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not  bound  to  give 
notice  ;  but  when  the  person  is  altogether  uncertain,  there  the  plaintiff, 
to  entitle  himself  to  the  action,  ought  to  give  notice. 


966  JACKSOK   V.   THOENELL.  [CHAP.    IH. 

Houghton  cited  this  case  to  be  lately  adjudged :  ^  One  assumes  to 
save  harmless  J.  S.  of  all  obligations  wherein  he  shall  be  bound  for 
J,  N.  ;  and  in  an  assumpsit  brought,  he  shows  that  he  was  bound  in  an 
obligation  for  J.  N.  from  which  he  was  not  saved  harmless,  and  doth 
not  show  that  he  gave  any  notice  to  the  defendant ;  yet  held  to  be 
good  enough. 


POWLE  AGAINST  HAGGAR. 
In  the  King's  Bench,  Teinitt  Teem,  1618. 

[Reported  in  Crohe  James,  492.] 

Eeeoe  of  a  judgment  in  the  Common  Pleas  in  an  assumpsit ;  where 
the  defendant  assumed,  in  consideration  of  divers  sums  paid  to  him, 
that  if  Cooper  aflBrmed  at  his  return  beyond  sea  that  he  received  of  the 
plaintiff  twenty  pounds,  that  the  defendant  would  pay  the  twenty 
pounds  ;  and  alleged  in  fact  that  Cooper  returned  from  beyond  sea,  and 
on  such  a  day,  jear,  and  place,  affirmed  that  he  received  of  the  plaintiff 
twentj'  pounds,  and  that  the  defendant  licet  requisitus  such  a  day,  year, 
and  place,  had  not  paid.  The  defendant  pleaded  non  assumpsit ;  and  it 
was  found  against  him,  and  adjudged  for  the  plaintiff. 

The  error  was  assigned,  for  that  it  is  not  shown  before  whom  he 
affirmed,  nor  that  the  defendant  had  notice  given  to  him  of  this  affirma- 
tion ;  for  without  notice  given  him  he  could  not  take  cognizance  thereof, 
nor  is  he  bound  to  paj-  it. 

Sed  non  allocatur ;  for  the  defendant  is  to  take  notice  of  this  affirma- 
tion as  well  as  the  plaintiff ;  for  the  plaintiff  is  not  bound  to  give  him 
notice  thereof ;  for  the  act  being  to  be  done  bj'  a  stranger,  and  not  by 
the  plaintiff,  the  cognizance  thereof  hes  as  well  in  the  notice  of  the 
defendant  as  in  the  plaintiff's,  and  therefore  the  plaintiff  need  not  give 
him  any  notice  ;  whereupon  the  judgment  was  affirmed. 


JACKSON  V.   THOENELL. 

Tn  the  King's  Bench,  Michaelmas  Term,  1628. 

\Reported  in  1  Rolle's  Abridgment,  464,  placitum  20.] 

If,  in  an  action  upon  the  case  upon  a  promise,  the  plaintiff  declares 
that  the  defendant  promised  to  pay  for  a  passage  over  certain  locks 
in  a  river  made  by  the  plaintiff  on  his  own  land  so  much  as  the  Earl 

'  Somersall  v.  Barneby,  Cro.  Jao.  287.  —  Ed. 
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of  Manchester  should  afterwards  appoint  to  be  paid  for  the  passage  of 
each  boat,  and  alleges  that  the  Earl  of  Manchester  afterwards  appointed 
so  much  in  certain  to  be  paid,  &c.,  and  that  he  requested  the  defendant 
such  a  day  to  pay  it,  this  is  a  good  declaration,  without  alleging  that  he 
gave  any  notice  to  the  defendant  of  the  appointment  of  the  sum  made 
by  the  Earl  of  Manchester,  because  the  plaintiff  is  as  great  a  stranger 
thereto  as  the  defendant,  and  it  no  more  lies  in  his  knowledge  than  in 
the  knowledge  of  the  defendant,  the  appointment  being  to  be  made  by 
a  stranger. 


ANONYMOUS. 
In  the  King's  Bench,  Michaelmas  Tekm,  1646. 

[Reported  in  2  Lilly's  Practical  Register,  235.] 

None  is  bound  by  the  law  to  give  notice  to  another  of  that  which 
that  other  person  may  otherwise  inform  himself  of,  except  he  tie  him- 
self by  special  covenant  and  agreement  to  do  it ;  for  the  law  wUl  not 
put  an  unnecessary  trouble  upon  any  man  without  his  own  consent. 


CUTLER  AND  Others  v.  SOUTHERN  and  Othees. 
In  the  Exchequer,  Michaelmas  Term,  1667. 

[Reported  m  1  Williajns's  Saunders,  116.] 

Debt  on  bond  dated  the  8th  of  March,  in  the  sixteenth  year  of  the 
reign  of  the  now  king.  The  defendants  pray  oyer  of  the  condition, 
which  reciteSr  that  whereas  the  plaintiffs,  at  the  request  of  the  defend- 
ants, stand  bound  to  Thomas  Cook  for  the  payment  of  1031.  10s.  upon 
the  first  day  of  Ma}-  next  after  the  date  of  the  bond  ;  if  therefore  the 
defendants  shall  save,  keep  harmless,  and  indemnify  the  plaintiffs  from 
aU  troubles,  suits,  inconveniences,  damages,  and  molestations  from  or 
by  the  said  Cook,  or  any  other  by  his  means  and  procurement,  then, 
&c.  Upon  which  the  defendants  plead  alBrmatively  that  they  have 
saved  harmless,  &c.  The  plaintiffs  reply,  that  before  the  time  of  the 
making  of  the  bond  brought  into  court,  to  wit,  on  the  1st  of  October, 
in  the  sixteenth  year  aforesaid,  the  plaintiffs,  at  the  request  of  the  de- 
fendants, by  their  bond  became  bound  to  the  said  Cook  in  200Z.  upon 
condition  for  the  payment  of  103/.  at  a  certain  day  specified  in  the  same 
condition  then  to  come  and  now  past :  and  for  that  the  said  103/.  were 
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not  paid  to  the  said  Thomas  Cook  on  the  said  day  in  the  condition 
mentioned,  the  said  Cook  afterwards,  to  wit,  on  the  12th  of  February, 
in  the  eighteenth  year,  at  London,  &c. ,  sued  the  said  plaintiffs  at  law 
for  the  recovery  of  the  said  penal  sum  of  200Z.  and  endeavored  to  arrest 
them  for  it,  whereby  the  plaintiffs  could  not  go  about  their  necessary 
business  through  fear  of  being  arrested.  And  so  the  plaintiffs  say,  that 
the  defendants  have  not  saved  them  harmless,  &c.  The  defendants 
rejoin,  that  they  had  not  any  notice  of  the  said  damnification ;  and  if 
they  had  they  would  have  saved  the  plaintiffs  harmless,  &c.  Upon 
which  rejoinder  the  plaintiffs  demurred. 

And  it  was  argued  for  the  plaintiffs,  that  the  rejoinder  was  bad  for 
two  reasons :  1 .  Because  the  defendants  of  themselves  ought  to  take 
notice  of  the  act  of  a  stranger,  as  Cook  in  this  case  is  ;  and  the  plain- 
tiff has  no  need  to  give  them  notice  of  the  damnification  occasioned  by 
Cook  ;  2.  Because  the  rejoinder  is  a  departure  from  the  plea  in  bar  ;  for 
in  the  bar  the  defendants  plead  that  they  have  saved  harmless  the  plain- 
tiffs ;  and  now  in  the  rejoinder  they  confess  that  they  have  not  saved 
harmless  ;  but  they  had  not  notice  of  the  damnification,  which  is  a  plain 
der)arture.     And  so  was  the  opinion  of  the  Court.'  .  .  . 


KING  V.  ATKINS, 
Ik  the  King's  Bench,  Hilabt  Term,  1670. 

[Reported  in  1  Siderfin,  442.] 

Debt  upon  an  obligation  of  2,000^.,  conditioned  to  discharge,  acquit, 
or  otherwise  save  harmless  the  plaintiff  from  twelve  bonds  entered  into 
by  the  plaintiff  with  the  defendant's  testator  (concerning  excise) ,  and 
from  all  suits  and  troubles  which  should  happen  in  consequence  of 
them.  After  oyer  the  defendant  pleaded  performance.  The  plaintiff 
replied  that  he  was  sued  and  compelled  to  retain  an  attorney  in  the 
Exchequer,  and  that  the  defendant,  licet  scepius  requisitus,  had  not 
acquitted  him,  &c.  And  thereupon  the  defendant  demurred,  and  his 
cause  of  demurrer  now  shown  was  that  the  plaintiff  had  not  alleged 
particular  notice  to  him  of  the  suit,  for  scepius  requisitus  is  too  general. 
But  all  the  Coui-t  (except  Morton)  held  that  particular  notice  was  not 
requisite  in  this  case,  for  the  defendant's  testator  took  upon  himself  to 
do  it,  viz.,  acquit,  &c.,  the  plaintiff.   .  .  . 

1  The  remainder  of  the  case  relates  to  wholly  different  points.  —  Ed. 
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SIR  CLEMENT   CLERKE   v.   CHILD   OF  NORTHWICH. 

In  the  Common  Pleas,  Easteh  Teem,  1678. 

[Reported  in  Freeman,  254.] 

The  defendant  sold  the  plaintiff  a  parcel  of  wood,  called  the  Ally 
Binde  in  Shrawley  Woods  ;  and  the  defendant  covenanted,  that  if  the 
said  wood  did  not  upon  measure  amount  unto  forty  acres,  then  he 
would  make  it  up  forty  acres  out  of  the  woods  next  adjoining ;  and  the 
plaintiff  covenanted,  that  if  it  were  more  than  forty  acres,  he  would  pay 
him  12Z.  per  acre  for  every  acre  above  forty. 

The  plaintiff  alleged  for  breach,  that  the  said  parcel  of  wood  did  not 
upon  measure  amount  unto  forty  acres  ;  and  that  he  gave  notice  thereof 
to  the  defendant,  but  the  defendant  did  not  make  them  up. 

The  defendant  pleaded,  that  the  plaintiff  did  not  give  him  any  no- 
tice, &c. 

The  plaintiff  demurred. 

The  question  in  this  case  was,  whether  or  no  notice  was  requisite  ? 

And  the  Court  was  of  opinion,  that  notice  in  this  case  was  not  neces 
■  ry ;  because  the  defendant  had  taken  upon  him  bj'  his  covenant  to 
make  it  up,  and  he  might  have  measured  as  well  as  the  plaintiff. 

And  per  Baldwin.  Whenever  the  defendant  maj',  by  any  apparent 
means,  come  to  the  knowledge  of  the  thing,  there  no  notice  is  requi- 
site ;  or  if  it  be  a  thing  that  the  defendant  may  as  well  come  to  the 
knowledge  of  as  the  plaintiff,  there  no  notice  is  requisite  ;  but  if  it  be  a 
thing  that  lies  particularly  in  the  knowledge  of  the  plaintiff,  there  notice 
ought  to  be  given  ;  as  if  I  give  a  bond  to  pay  so  much  to  A.  when  he 
cometh  into  Somersetshire,  there  A.  ought  to  give  notice,  because  he 
maj-  come  in  the  night,  or  so  as  it  is  impossible  for  me  to  know  it ;  but 
otherwise  it  is,  if  it  be  when  a  stranger  cometh  into  Somersetshire,  for 
there  I  may  take  notice  as  well  as  he. 


VYSE  V.  WAKEFIELD. 

In  the  Exchequer,  Eastek  Term,  1840. 

[Reported  in  6  Meeson  Sf  Welsby,  442.] 

Covenant  on  an  indenture,  dated  the  3d  of  March,  1827,  whereby 
the  defendant,  in  consideration  of  3,100/.,  bargained,  sold,  and  assigned 
to  the  plaintiff  certain  dividends,  interest,  and  annual  produce,  from 
time  to  time  due  and  payable  or  to  arise  from  and  after  the  decease  of 
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one  Eliza  Robson,  during  the  natural  life  of  the  defendant,  if  he  should 
survive  her  ;  to  have,  hold,  receive,  and  take  the  dividends,  &c.,  there- 
by assigned  unto  the  plaintiff,  his  executors,  <fec.,  from  and  after  the 
decease  of  the  said  Eliza  Robson,  for  and  during  the  natural  life  of  the 
defendant,  if  he  should  survive  her ;  and  the  defendant  did  thereby  for 
himself,  his  heirs,  &c.,  covenant,  promise,  and  agree  with  and  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  amongst  other 
things,  that  he  the  defendant  should  and  would  at  any  time  or  times 
thereafter,  at  the  request  of  the  plaintiff,  his  executors,  administrators, 
or  assigns,  appear  at  an  office  or  offices  for  the  insurance  of  lives  within 
London,  or  the  bills  of  mortality,  or  before  .the  agent  or  agents  of  any 
such  office  or  offices  in  the  county  where  he  the  defendant  might  happen 
to  be  resident  or  actually  to  be  ;  and  then  and  there  truly  answer  such 
questions  as  should  or  might  be  asked  or  required  touching  or  concern- 
ing his  age  and  state  of  health,  and  do  all  other  necessary  acts  in  order 
to  enable  the  plaintiff,  his  executors,  administrators,  or  assigns,  if  he  or 
they  should  think  proper,  to  insure  the  life  of  him  the  defendant ;  and 
he  should  not  afterwards  do,  or,  as  far  as  with  him  should  he,  permit  to 
be  done,  any  act,  deed,  or  thing  whatsoever,  whereby  auj-  such  insur- 
ance might  be  avoided  or  prejudiced ;  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  appear.  And  the 
plaintiff  saj's,  that  he  the  defendant,  in  part  performance  of  his  said 
covenant,  did  afterwards,  to  wit,  on  the  8th  day  of  March,  1827,  at  the 
request  of  the  plaintiff,  appear  at  an  office  for  the  insurance  of  lives 
within  London,  that  is  to  saj-,  the  office  of  a  certain  companj'  of  per- 
sons, or  office  established  for  the  purpose  and  carrying  on  the  trade  or 
business  of  and  for  the  insurance  of  hves,  under  the  name  of,  and  called 
and  known  by  the  name  of,  the  Rock  Life  Assurance  Company,  and 
did  then  and  there  answer  certain  questions  then  asked  and  required  of 
him  touching  and  concerning  his  age  and  state  of  health,  and  did  then 
do  all  other  necessary  acts  in  order  to  enable  the  plaintiff  to  insure  the 
life  of  him  the  defendant  in  and  with  the  said  company  or  office,  he  the 
plaintiff  then  thinking  proper  and  intending  to  insure  the  life  of  him 
the  defendant  in  and  with  the  said  company  or  office,  according  to  the 
course  and  practice  of  the  said  company  or  office  ;  the  answering  such 
questions  as  aforesaid,  and  the  said  other  matters  in  that  behalf  afore- 
said, being  necessary  and  proper,  according  to  the  course  and  practice 
of  the  said  companj^  or  office,  to  enable  the  plaintiff  to  insure  the  life  of 
the  defendant  thereupon  and  therewith,  and  being  reasonable  in  that 
behalf,  of  all  which  the  defendant  then  had  notice.  And  the  plaintiff 
further  says,  that  he  the  plaintiff  did  thereupon,  and  within  a  reason- 
able time  then  next  following,  to  wit,  on  the  day  and  j-ear  last  aforesaid, 
according  to  the  course  and  practice  of  the  said  company  or  office, 
insure  the  life  of  the  defendant  in  and  with  the  said  company  or  office, 
by  a  certain  poKcj-  or  insurance,  at  and  for  the  premium  of  811.  lis. 
6d.,  payable  annually  in  that  behalf,  in  order  to  and  whereby  the  plain- 
tiff then  became  and  was  entitled,  if  such  premiums  should  be  so  paid, 
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to  be  paid  and  satisfied  out  of  the  funds  and  property  of  the  said  com- 
pany, according  to  the  provisions  of  the  company's  deed  of  settlement, 
within  three  calendar  months  after  satisfactory  proof  should  have 
been  received  at  the  oflSce  of  the  said  company  of  the  death  of  the 
defendant,  the  sum  of  3,000/.,  and  such  further  sum  or  sums  as  might, 
under  the  regulations  of  the  said  company,  be  appropriated  as  a  bonus 
to  that  policy,  subject  to  and  under  the  condition  or  proviso,  amongst 
others,  that,  in  case  the  defendant  should  go  beyond  the  limits  of 
Europe,  the  same  should  be  null  and  void  ;  and  the  plaintiff  says,  that 
the  said  condition  or  proviso,  at  the  time  of  making  the  said  indenture 
and  from  thence  hitherto,  was  and  is  usual  and  reasonable ;  and  that 
although  he  the  plaintiff  has  performed  and  observed  every  thing  in  the 
said  indenture  on  his  part  to  be  performed  and  observed,  yet  the  de- 
fendant has  broken  his  covenant  made  with  the  plaintiff  as  aforesaid,  in 
this,  to  wit,  that  he  the  defendant,  after  the  making  thereof,  and  after 
the  making  of  the  said  policy  or  insurance  as  aforesaid,  and  after  he 
the  plaintiff  had  paid  to  the  said  Kock  Life  Assurance  Company  divers, 
to  wit,  twelve  annual  premiums  as  aforesaid,  payable  in  respect  of  the 
said  policy  or  insurance  as  aforesaid,  and  after  the  sum  that,  under  the 
regulations  of  the  said  company,  would  have  been  appropriated  as  a 
bonus  to  that  policy,  in  case  of  the  death  of  the  defendant,  had  amounted 
to  a  large  sum,  to  wit,  2,000/.,  and  had  become  of  great  value  to  the 
plaintiff,  to  wit,  the  value  of  2,000/.,  and  after  the  said  policy  had 
become  and  was  of  great  value  to  the  plaintiff,  to  wit,  of  the  value  of 
3,000/.,  to  wit,  on  the  first  day  of  June,  1838,  he  the  defendant  went 
beyond  the  limits  of  Europe,  to  wit,  to  the  province  of  Canada,  in 
North  America,  whereby  and  by  reason  of  the  premises  the  said 
policy  became  and  was  nuU  and  void,  &c. 

Special  demurrer,  assigning  for  cause  that  the  declaration  does  not 
contain  any  specific  averment  that  the  defendant,  before  he  went  be- 
yond the  limits  of  Europe  as  in  the  declaration  alleged,  had  received 
or  had  any  notice  from  the  plaintiff,  or  otherwise  that  the  defendant 
had  by  any  means  been  made  or  become  aware  of  the  fact,  that  the 
plaintiff  had  insured  the  life  of  the  defendant  as  in  the  declaration 
alleged,  or  that  such  insurance  was  subject  to  or  under  the  condition 
or  proviso  in  the  declaration  alleged ;  whereas  the  defendant  could  not 
be  liable  for  going  beyond  the  limits  of  Europe,  unless  he  knew  at  the 
time  that  the  policy  had  been  effected,  and  that  it  was  subject  to  the 
condition  or  proviso  stated  in  the  declaration. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who 
called  upon 

Cowling  to  support  the  declaration.  The  declaration  is  sufficient. 
It  was  not  necessary  to  allege  any  notice  to  the  defendant ;  for  the 
declaration  states  that  the  defendant  did,  at  the  request  of  the  plaintiff, 
appear  at  the  Eock  Life  Assurance  Ofliee,  and  did  answer  certain 
questions  put  to  him  ;  and  he  might,  therefore,  have  informed  himself 
of  the  fact  of  the  insurance  having  been  effected,  and  of  the  terms  and 


972  TYSB   V.    WAKEFIELD.  [CHAP.   ni. 

conditions  of  it.  The  general  rule  is,  that  a  party  is  not  bound  to  do 
more  than  the  terms  of  his  contract  oblige  him  to  do ;  and  here  there 
is  nothing  in  this  covenant  requiring  him  to  give  any  notice.  There- 
fore, unless  the  circumstances  were  such  that  the  defendant  had  not  any 
means  of  informing  himself  of  it,  no  notice  was  necessary.  This  con- 
tract to  insure  is  confined  to  insurance  offices  within  the  bills  of  mor- 
tality ;  and  the  defendant  might  readily  have  informed  himself  bj' 
inquiry  of  the  fact  of  the  insurance  having  been  effected,  and  of  the 
terms  and  conditions  of  it.  In  Com.  Dig.  tit.  Condition,  L.  9,  many 
instances  are  given  where  parties  are  not  bound  to  give  notice,  but  the 
other  parties  must  take  notice  at  their  peril.  It  is  there  said,  "  If  a 
condition,  covenant,  or  promise,  be  to  do  an  act  to  a  stranger,  or  upon 
performance  of  an  act  bj'  a  stranger,  there  needs  no  notice ;  for  it 
lies  equally  in  the  knowledge  of  the  obligor  and  obligee,  and  the  obligor 
takes  upon  himself  to  do  it ;  as  if  a  condition  be  to  pay  when  A.  marries, 
there  needs  no  notice  when  A.  marries.  So  if  a  condition,  covenant,  or 
promise  be  to  do  upon  the  performance  of  anj^  certain  and  particular 
act  by  the  obligee  himself,  he  ought  to  do  it  without  notice  by  the 
obligee  that  the  act  is  performed,  for  he  takes  it  upon  him  to  do  it  at 
his  peril ;  as  if  the  condition  be  to  paj-  so  much  when  the  obligee  mar- 
ries, there  need  not  be  notice  of  his  marriage."  Notice  is  not  necessary,, 
unless  where  the  party  expressl}'  contracts  to  give  notice,  or  where  it 
must  necessaril}'  be  implied  that  notice  is  to  be  given,  because  the 
obligor  cannot  know  or  ascertain  from  the  nature  of  the  thing  whether 
the  act  has  been  done  or  not.  In  Res  v.  Holland  ^  it  was  held,  that 
where  a  public  officer  is  charged  with  a  breach  of  duty,  which  duty 
arises  from  certain  acts  within  the  limits  of  his  govermnent,  it  is  not 
necessar3'  to  aver,  in  an  indictment  against  him,  that  he  had  notice  of 
those  acts,  as  he  is  presumed  from  his  situation  to  know  them.  In  an- 
swer to  the  objection  of  want  of  notice.  Wood  says,  in  the  argument, 
"Notice  here  merely  means  knowledge;  and  when  the  matter  is  as 
much  in  the  knowledge  of  the  defendant,  or  more,  than  of  anj*  other 
person,  the  law  presumes  that  he  had  knowledge  ;  "  for  which  he  cites 
16  Viner's  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it  is  said,  "  None  is  bound 
by  the  law  to  give  notice  to  another  of  that  which  that  other  person 
maj'  otherwise  inform  himself  of;"  and  Lord  Kenyon,  in  giving  judg- 
ment, refers  to  that  argument,  and  recognizes  it  as  showing  ' '  the  true 
grounds  upon  which  notice  is  or  is  not  required  to  be  averred."  So 
here,  the  defendant  naight  have  informed  himself  whether  the  insurance 
was  effected  oi'  not,  and  was  bound  to  do  so  at  his  peril ;  and  the  plain- 
tiff not  having  undertaken  by  his  contract  to  give  the  defendant  notice 
that  the  assurance  was  effected,  was  not  bound  to  do  so.  The  defend- 
ant by  his  covenant  undertakes  to  do  nothing  to  vitiate  an  insurance 
effected  with  anj'  person  within  the  bills  of  mortalitj^,  without  any 
stipulation  whatever  as  to  notice  of  the  particular  person  with  whom  it 

1  5  T.  R.  607. 
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should  be  effected.  [Parke,  B.  If  the  covenant  had  spoken  of  an  in- 
surance to  be  effected  with  A.  B.,  there  would  be  no  necessity  for 
notice  ;  but  if  it  were  with  any  person  that  the  plaintiff  may  ohoose, 
then  it  must  surely  be  necessary  that  notice  should  be  given.  Is  not 
notice  equally  necessary-,  when  the  covenant  applies  to  an  insurance  in 
any  one  of  the  many  public  offices  within  the  bills  of  mortalitj-  ?]  If 
five  or  six  offices  had  been  named,  no  notice  would  be  necessary.  If 
there  are  such  a  number  of  insurance  offices  in  London  as  would  render 
it  unreasonable  to  expect  the  defendant  to  inquire  of  them  aU  whether 
such  an  insurance  had  been  effected,  the  defendant  should  have  shown 
that  by  his  plea  ;  not  having  done  so,  the  Court  wUl  not  assume  it  to  be 
the  fact.  In  Doe  v.  "Whitehead,^  which  was  an  ejectment  by  landlord 
against  tenant  on  an  alleged  forfeiture  by  breach  of  a  covenant  to  in- 
sure "  in  some  office  in  or  near  London,"  it  was  held  that  the  omission 
to  insure  must  be  proved  by  the  plaintiff.  There  the  same  objection 
would  have  applied,  as  it  would  have  been  necessary  for  the  landlord 
to  make  inquiry  at  every  office  in  or  near  London.  Lord  Denman, 
C.  J.,  says,  "  The  proof  may  be  difficult,  where  the  matter  is  peculiarly 
within  the  defendant's  knowledge  ;  but  that  does  not  vary  the  rule  of 
law  ;  and  the  landlord'  might  have  had  a  covenant  inserted  in  the  lease 
to  insure  at  a  particular  office,  or  to  produce  a  policj'  when  called  for, 
on  pain  of  forfeiture.  If  he  wiU  make  the  conditions  of  his  lease  such 
as  render  the  proof  of  a  breach  very  difficult,  the  Court  cannot  assist 
him."  Here  the  district  is  limited  ;  but  if  the  number  of  offices  within 
it  are  so  inconvenient  as  to  render  inquiry  difficult,  the  Court  cannot 
calculate  the  balance  of  inconvenience.  Suppose  all  the  insurance 
offices  were  in  one  street,  no  notice  would  surely  in  such  case  be  neces- 
sary. [Paeke,  B.  Have  you  any  authority  for  that,  or  in  any  case 
where  there  is  anj-  choice  as  to  where  the  insurance  shall  be  effected  ?] 
The  cases  cited  in  Com.  Dig.,  before  referred  to,  are  apphcable  in  prin- 
ciple :  but  there  is  no  case  where  the  partj''s  having  a  choice  as  to  the 
office  in  which  an  insurance  is  to  be  effected,  had  been  held  to  render 
notice  necessary.  In  Viner's  Abr.,  Condition  (A.  d.),  pi.  15,  it  is  said, 
"If  A.  sells  to  B.  certain  weys  of  barley  or  other  things,  and  B.  as- 
sumes to  pay  for  everj-  wey  as  much  as  he  sells  a  wey  for  to  any  other 
man ;  if  he  after  sells  to  others  certain  weys  for  a  certain  sum,  he  shall 
not  have  an  action  on  the  case  against  B.  upon  his  promise  tUl  he  hath 
given  him  notice  for  how  much  he  sold  the  wey  to  others  ;  for  B.  is  not 
bound  to  pay  it  tiU  notice,  because  it  is  uncertain  and  not  known  to 
him ;  and  here  he  assumes  in  general  and  not  in  particular,  scilicet, 
to  paj^  so  much  as  J.  S.  shall  pay  for  a  wey,  and  so  he  does  not  assume 
to  take  notice  at  his  peril ;  " but,"  it  is  added  in  pi.  16,  "if  he  had  as- 
sumed to  pay  as  much  for  every  wey  as  he  sold  a  wej^  for  to  J.  S.,  if  J. 
S.  after  bought  a  wey  for  a  certain  sum,  he  ought  to  take  notice  thereof 
at  his  peril  without  any  notice  given,  otherwise  he  hath  broke  his 
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promise."  If,  in  the  present  case,  the  number  of  offices  had  been 
limited,  it  is  quite  clear  that  notice  would  not  have  been  necessary, 
because  the  Court  cannot  measure  the  inconvenience  arising  from  a 
greater  or  less  number ;  and  the  same  argument  will  apply  where 
the  district  is  limited.  The  defendant  might  have  remedied  the  in- 
convenience, if  anj'  inconvenience  exists,  by  providing  for  it  in  his 
contract. 

Peacock,  in  support  of  the  demurrer.  The  principle  established  by 
the  cases  is,  that  where  the  act  is  to  be  done  by  a  stranger  no  notice  is 
necessary,  because  the  fact  is  as  much  within  the  knowledge  of  the  one 
party  as  the  other ;  but  where  the  act  is  to  be  done  by  the  plaintiff  him- 
self, it  is  otherwise,  and  notice  must  be  given.  Powle  v.  Hagger.  There 
the  Court  expressly  drew  the  distinction  between  the  case  where  the  act 
is  to  be  done  by  a  stranger,  and  where  it  is  to  be  done  by  the  plaintiff 
himself.  [Paeke,  B.  In  Bradley  v.  Toder,  and  in  Fletcher  v.  Pynsett, 
where  the  promise  was,  in  consideration  that  the  plaintiff  would  marry 
such  a  woman  the  defendant  would  give  him  100/.,  it  was  held  that 
notice  of  the  marriage  was  not  necessary.]  In  Bradley  v.  Toder  the 
Court  at  first  lield  that  the  declaration  was  not  good,  because  it  was  not 
alleged  that  the  plaintiff  gave  notice  of  the  marriage  ;  and  though  the 
Court  afterwards  resolved  that  it  was  good,  the  reason  given  is,  that  it 
was  a  necessarj'  intendment ;  that  when,  after  the  marriage,  he  re- 
quested paj-ment  of  the  monej',  notice  of  tlie  marriage  was  given.  But 
this  is  an  act  which  lies  entirelj'  within  the  linowledge  of  the  plaintiff, 
who  effected  the  policj'  and  who  alone  could  know  the  conditions  an- 
nexed to  it.  All  the  cases  turn  upon  the  question,  whether  the  defend- 
ant had  the  means  of  knowledge  or  not ;  and  if  he  had  not,  or  not 
equaUj'  with  the  plaintiff,  then  notice  is  requisite.  [Lord  Abinger,  C.  B. 
Suppose  tike  defendant  had  promised  to  pay  1,000Z.  to  anj' banker  in 
London  that  the  plaintiff  chose  to  open  an  account  with,  must  not  the 
plaintiff  give  him  notice  of  the  banli  in  which  he  has  opened  an  account  ? 
Parke,  B.  Suppose  the  covenant  had  been,  that  the  defendant  would 
perform  the  terms  and  conditions  of  anj'  policy  that  the  plaintiff  had 
entered  into  with  the  Rock  Life  Assurance  Company,  he  must  in  that 
case  have  made  inquiry  as  to  the   terms  upon  which  the  policy  was 

effected.]    In v.  Henning  it  is  said,   "  If  the  agreement  be,  that  he 

shall  j)ay  so  much  as  J.  S.  in  particular  paid,  in  that  case,  quia  con- 
stat de  persona,  and  he  is  indifferently  named  betwixt  them,  the  defend- 
ant at  his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not  bound  to 
give  notice ;  but  when  the  person  is  altogether  uncertain,  there  the 
plaintiff,  to  entitle  himself  to  the  action,  ought  to  give  notice."  In  this 
case  the  plaintiff  had  the  option  of  selecting  any  one  of  the  insurance 
offices,  and  he  was  not  confined  with  respect  to  the  time  of  effecting 
the  insurance  ;  and  he  ought,  therefore,  to  have  given  notice.  [Parke, 
B.  Suppose  it  had  been  a  promise  to  pay  the  plaintiff  100/.  if  he  should 
go  to  Rome  or  Naples  ?]  There  it  would  be  his  duty  to  give  notice. 
When  the  event  depends  upon  the  performance  of  one  of  two  acts  which 
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are  in  the  plaintiff's  option,  he  is  bound  to  give  notice,  because  it  could 
onlj-  be  known  to  the  plaintiff  when  he  had  exercised  his  option.  [Parke, 
B.  In  Haverley  v.  Leighton  the  plaintiff  promised  J.  S.,  that  if  he 
borrowed  of  one  Powell  100^.,  he  would  repa}-  that  sum  to  him  upon  the 
same  day  and  upon  the  same  conditions  that  they  between  them  should 
agree  upon,  and  it  was  there  held  that  liotice  was  not  necessary.]  That 
case  shows  that  where  the  person  or  the  act  is  certain,  no  notice  is 
necessary  ;  but  when  the  person  or  the  act  is  uncertain,  and  the  option 
is  to  be  exercised  by  the  plaintiff,  then  it  is  necessary. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  defendant  in  this 
case  is  entitled  to  our  judgment,  on  two  grounds.  The  plaintiff  hav- 
ing reserved  to  himself  the  liberty  of  effecting  the  insurance  at  any 
office  within  the^  bills  of  mortality,  the  number  of  which  is  limited  only 
by  the  circumscription  of  the  place,  and  having  also  reserved  to  him- 
self the  choice  of  time  for  effecting  the  insurance,  it  appears  to  me  that 
he  ought  to  give  the  defendant  notice  of  his  having  exercised  his 
option,  and  of  the  insurance  having  been  effected,  before  an  action  can 
be  maintained.  But  there  is  also  another  ground,  which  weighs 
strongly  with  me  in  coming  to  this  conclusion.  Even  supposing  the 
defendant  were  bound  to  go  to  all  the  insurance  offices  within  the  bills 
of  mortality  to  ascertain  whether  such  a  policy  had  been  effected,  he 
would  stiU  be  obliged  to  do  something  more,  namelj',  to  learn  what 
were  the  particular  conditions  on  which  it  was  effected ;  because  the 
covenant  here  is,  not  that  the  defendant  shall  not  do  any  thing  to  evade 
the  covenants  or  conditions  usually  prescribed  by  insurance  offices,  but 
that  he  shall  not  violate  any  of  the  conditions  by  which  such  insurance 
might  be  avoided  or  prejudiced ;  i.  e. ,  he  is  bound  to  observe  aU  the 
stipulations  contained  in  any  policj'  which  the  plaintiff  may  effect. 
Now,  some  conditions  totally  distinct  from  the  conditions  in  general 
use  might  be  annexed  by  a  particular  insurance  office  ;  and  in  such  case 
it  would  be  most  unfair  to  allow  the  plaintiff  to  keep  the  policy  in 
his  pocket,  and  without  notice  of  them  to  call  on  the  defendant  to  pay 
for  a  violation  of  the  stipulations  contained  in  it.  Suppose  one  of  the 
conditions  imposed  by  the  policy  were,  that  the  party  whose  life  was 
insured  should  live  on  a  particular  diet,  or  at  a  particular  place,  or 
cease  from  some  particular  practice  to  which  he  was  addicted,  or  that  he 
should  abandon  some  course  of  exercise  which  might,  if  persevered  in, 
cost  him  his  life,  and  the  forsaking  of  which  the  insurance  office  might 
be  fully  justified  in  making  a  condition  of  insuring  the  life  at  all,  it 
would  be  hard  if  the  plaintiff  could,  without  giving  the  defendant 
notice  of  the  existence  of  such  a  condition,  make  him  paj-  the  amount 
of  the  policy  on  its  violation.  The  rule  to  be  collected  from  the  cases 
seems  to  be  this,  that  where  a  party  stipulates  to  do  a  certain  thing  in 
a  certain  specific  event  which  may  become  known  to  him,  or  with 
which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any  notice, 
unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought  to  be 
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given  him.  That  is  the  common  sense  of  the  matter,  and  is  what  is 
laid  down  in  all  the  cases  on  the  subject ;  and  if  there  are  any  to  be 
found  which  deviate  from  this  principle,  it  is  quite  time  that  they  should 
be  overruled. 

Parke,  B.  My  mind  is  not  entirely  free  from  doubt :  but  I  am  in- 
clined, on  the  whole,  to  agree  with  the  Lord  Chief  Baron.  The  de- 
fendant here  is  sued  on  a  covenant  by  which  he  stipulates  to  do  two 
things,  namely,  to  appear  at  an  office  for  the  insurance  of  lives,  within 
London  or  the  bills  of  mortality,  in  order  to  enable  the  plaintiff  to 
effect  an  insurance  on  his  life ;  and,  after  it  is  effected,  to  perform  the 
conditions  which  may  be  contained  in  it.  And  it  does  not  appear  that 
this  is  confined  to  an  insurance  to  be  effected  at  the  particular  office  at 
which  he  should  appear  ;  the  words  ' '  such  insurance  "  in  this  covenant 
meaning  simply  an  insurance  on  his  life.  The  defendant  is  bound  in 
the  first  instance  to  appear  at  an  insurance  office,  and  when  the  insur- 
ance is  effected,  he  is  then  bound,  as  far  as  in  him  lies,  to  fulfil  the  stip- 
ulations which  have  been  entered  into  by  the  policy.  The  question 
then  is,  whether  an  action  can  be  maintained  on  this  covenant,  when 
notice  of  the  effecting  such  insurance,  or  of  its  terms,  is  not  averred  in 
the  declaration.  The  general  rule  is,  that  a  party  is  not  entitled  to 
notice,  unless  he  has  stipulated  for  it ;  but  there  are  certain  cases 
where,  from  the  very  nature  of  the  transaction,  the  law  requires  notice 
to  be  given,  though  not  expresslj'  stipulated  for.  There  are  two  classes 
of  cases  on  this  subject,  neither  of  which,  however,  altogether  resembles 
the  present.  One  of  them  is,  where  a  party  contracts  to  do  some- 
thing, but  the  act  on  which  the  right  to  demand  pajaueut  is  to  arise  is 
perfectly  indefinite  ;  as  in  the  case  of  Haule  v.  Hemyng,^  where  a  man 
promised  to  pay  for  certain  weys  of  barley  as  much  as  he  sold  them  for 
to  any  other  man  :  there  the  plaintiff  is  bound  to  aver  notice,  because 
the  person  to  whom  the  wej's  are  to  be  sold  is  perfectly  indefinite,  and 
altogether  at  the  option  of  the  plaintiff,  who  may  sell  them  to  whom 
he  pleases ;  and  in  such  cases  the  right  of  the  defendant  to  a  notice 
before  he  can  be  called  on  to  pay  is  implied  by  law  from  the  construc- 
tion of  the  contract.  So,  where  a  party  stipulates  to  account  before 
such  auditors  as  the  obligee  shall  assign,  the  obligee  is  bound  to  give 
him  notice  when  he  has  assigned  them  ;  for  that  is  a  fact  which  de- 
pends entirely  on  the  option  or  choice  of  the  plaintiff.  On  the  other 
hand,  no  notice  is  requisite  when  a  specific  act  is  to  be  done  by  a  third 
party  named,  or  even  by  the  obligee  himself;  as,  for  example,  where 
the  defendant  covenants  to  pay  money  on  the  marriage  of  the  obligee 
with  B.,  or  perhaps  on  the  marriage  of  B.  alone  (for  there  are  some 
cases  to  that  effect) ,  or  to  pay  such  a  sum  to  a  certain  person,  or  at  such 
a  rate  as  A.  shall  pay  to  B.  In  these  cases  there  is  a  particular  indi- 
vidual specified,  and  no  option  is  to  be  exercised ;  and  the  party  who, 
without  stipulating  for  notice,  has  entered  into  the  obligation  to  do 

1  Viner's  Abr.  "Condition"  (A.  d.),  pi.  15:  Cro.  Jac.  422. 
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those  acts,  is  bound  to  do  them.  But  there  is  an  intermediate  class  of 
cases  between  these  two.  Let  us  suppose  the  defendant  in  this  case 
bound  to  perform  such  stipulations  as  shall  be  contained  on  a  policy  to 
be  effected  at  some  office  in  London.  Now,  my  present  impression  is, 
that  where  any  option  at  all  remains  to  be  exercised  on  the  part  of  the 
plaintiff,  notice  of  his  having  determined  that  option  ought  to  be  given  ; 
and  if  this  had  been  a  covenant  by  the  defendant  to  perform  the  con- 
ditions to  be  imposed  by  any  insurance  company  then  existing  in  Lon- 
don, I  think  it  would  be  the  duty  of  the  plaintiff  to  notify  to  the 
defendant  the  exercise  of  his  option,  as  to  which  he  had  selected.  But 
this  principle  holds  even  more  strongly  in  the  present  case,  for  not  only 
do  the  terms  of  the  covenant  apply  to  all  actually  existing  companies 
of  the  sort,  but  to  all  that  might  at  any  future  time,  subsequent  to  the 
date  of  the  deed,  be  established  within  the  bills  of  mortahty.  Now 
that  is  a  condition  which  appears  to  me  so  perfectly  indefinite,  that 
notice  ought  to  be  given  by  the  plaintiff  of  his  having  determined  his 
choice,  and  I  think,  therefore,  that  he  was  at  least  bound  to  give  notice 
that  a  policy  of  insurance  had  been  effected  by  him  at  such  a  particu- 
lar office ;  it  might  then,  perhaps,  be  the  duty  of  the  defendant  to  in- 
quire at  that  office  into  the  nature  and  terms  of  the  policy  which  had 
been  there  effected.  If,  therefore,  the  more  extended  construction  of 
this  covenant  is  to  be  adopted,  and  the  defendant's  contract  under- 
stood to  extend  to  all  existing  and  future  -companies,  no  doubt  at  all 
can  exist  upon  the  point.  Supposing,  however,  that  the  covenant  is  to 
be  construed  in  a  limited  sense,  as  restrained  to  any  office  where  the 
party  should  have  appeared  to  answer  the  questions  relative  to  his 
health,  &c.,  as  the  words  "such  insurance"  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plaintiff  is  of  such  an 
indefinite  nature  that  the  defendant  cannot  be  called  on  to  account  for 
the  non-observance  of  it,  unless  notice  be  given  to  him.  Now  here 
none  has  been  given  ;  there  is,  it  is  true,  notice  of  an  intention  to  effect 
a  policj',  but  none  either  of  its  having  been  made  at  all,  or  made  with 
any  particular  conditions.  Possibly,  if  it  had  been  notified,  generally, 
to  the  defendant,  that  an  insurance  had  been  effected  at  a  particular 
office,  it  would  become  his  duty  then  to  inquire  into  its  nature,  and  the 
conditions  with  which  it  was  coupled ;  but  I  think  that  he  was  at  least 
entitled  to  notice  of  the  fact  of  its  existence. 

Alderson,  B.  I  am  of  the  same  opinion;  and  my  judgment  is 
founded  on  the  authority  of  Haule  v.  Hemyng,  as  reported  in  Viner's 
Abr.  Condition  (A.  d.),  pi.  15.  In  this  case  the  defendant  covenants 
that  he  will  not  do  any  act,  deed,  or  thing,  whereby  any  such  insurance 
may  be  avoided  or  prejudiced.  The  insurance  is  to  be  effected  at  any 
time  or  times,  or  at  any  office  or  offices,  within  certain  limits,  and  is  not 
confined  to  the  then  existing  offices.  The  plaintiff  has  the  selection 
from  an  indefinite  number  ;  and  it  seems  to  me  that  the  person  who  is 
to  select  the  office  must  give  notice  of  his  having  done  so.  If  the  de- 
fendant had  received  notice  that  an  insurance  was  effected  in  the  Rock 

62 
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Life  Insurance  Company,  I  by  no  means  say  that  he  would  not  be 
hound  to  inform  himself  of  any  conditions  to  which  it  might  be  subject. 
RoLFE,  B.  I  am  of  the  same  opinion.  I  own  that  when  the  case 
was  first  opened,  my  impression  was  in  favor  of  the  plaintiff;  and  for 
this  reason,  that  when  a  part}'  enters  into  a  contract,  he  is  bound  to 
perform  it,  whether  reasonable  or  not.  Where  the  law  casts  an  obliga- 
tion upon  him,  it  says  that  it  shall  be  reasonable ;  but  that  is  not  so 
where  a  party  contracts  to  do  a  particular  act ;  for  then  it  is  his  own 
fault  for  entering  into  such  a  contract.  In  the  progress  of  the  argu- 
ment, my  opinion  changed  ;  and  I  think  that  the  plaintiff  was  bound  to 
give  notice.  I  find  it  stated  in  Viner's  Abr.  Condition  (A.  d.),  pi.  10, 
"  If  I  am  bound  to  enfeoff  such  persons  as  the  obligee  shall  name,  he 
ought  to  give  notice  of  those  he  names,  otherwise  I  am  not  bound  to 
enfeoff  them  ; "  and  reason  seems  in  favor  of  this  principle  of  law. 
The  question  is,  what  is  the  meaning  of  the  contract,  where  a  party 
covenants  to  do  something  at  the  option  of  another?  It  must  mean, 
provided  he  have  notice  of  that  option  having  been  exercised. 

Judgment  for  the  defendant.^ 


MAKIN   V.   WATKINSON. 

In  the  Exchequer,   November  22,  1870. 

[Reported  in  Law  Reports,  6  Exchequer,  25.] 

Declaration  upon  a  covenant  contained  in  a  lease  of  a  mill,  and 
other  buildings,  with  machinerj-  and  fixtures,  bj'  which  the  lessors  (of 
whom  the  defendant  was  one)  covenanted  with  the  plaintiff  (the  les- 
see), that  they  would,  at  all  times,  during  the  demise,  at  their  own 
expense,  maintain  and  keep  the  main  walls,  main  timbers,  and  roofs  of 
the  said  buildings  in  good  and  substantial  repair,  order,  and  condition ; 
alleging  performance  of  conditions  precedent,  and  a  default  in  repair- 
ing, wherebj',  &c. 

Plea :  That  the  plaintiff  gave  no  notice  to  the  lessors  of  any  want  of 
repair  in  the  main  walls,  main  timbers,  and  roofs,  nor  that  the  same 
were  not  in  good  and  substantial  order  and  condition. 

Demurrer  and  joinder. 

Wills  was  called  upon  to  support  the  plea.  The  only  direct  authority 
for  the  plea  is  a  dictum  of  Mansfield,  C.  J.,  and  Gibbs,  J.,  in  Moore  v. 
Clarke,^  that  "  the  lessor  may  charge  the  lessee  without  notice,  for  the 
lessor  is  not  on  the  spot  to  see  the  repairs  wanting ;  the  lessee  is,  and 

1  Affirmed  on  error,  7  M.  &  W.  126.  And  see  Genesee  College  v.  Dodge,  26  N.  Y. 
213.  — Ed. 

2  6  Taunt,  at  p.  98. 
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therefore  the  lessee  cannot  charge  the  lessor  for  breach  of  repairs  with- 
out notice,  for  the  lessor  may  not  know  that  repairs  are  necessary." 
The  justice  of  this  is  the  more  obvious  if  its  principle  is  applied  to  a 
similar  ease,  that  of  a  watch-maker  selling  a  watch,  with  an  agreement 
to  keep  it  in  repair  for  six  months  ;  it  is  plain  that  he  could  not  be  sued 
for  non-repair  unless  the  buyer  required  repairs  to  be  done.  The  lessor, 
in  the  one  case,  and  the  watch-maker  in  the  other,  not  only  would  not, 
but  could  not,  know  that  repairs  were  wanted  unless  notice  was  given  ; 
for  thej  would  have  no  right  to  insist  upon  examining  the  premises  or 
the  watch,  and  would  be  guilty  of  a  trespass,  if  they  did  so  against  the 
will  of  the  possessor.  The  dictum  above  cited  is  supported  by  several 
analogous  cases.  In  Com.  Dig.  Condition,  L.  10,  it  is  laid  down  that 
"  if  a  condition  be  that  the  lessee  repair,  and  that  the  lessor  find  tim- 
ber, the  lessee  ought  to  demand  timber,  and  give  notice  how  much  will 
be  sufficient."  [Bramwell,  B.,  referred  to  L.  8,  "  if  a  condition,  cove- 
nant, or  promise,  be  to  pay  as  much  for  goods  as  every  other  pays  ;  the 
obligee  shall  give  notice  how  much  another  pays."]  In  Vin.  Abr.  Con- 
dition (A.  d.),  pll.  13,  38,  it  is  laid  down  that  when  the  condition  is  an 
act  to  be  performed  by  a  stranger,  the  obligor  must  take  notice  at  his 
peril ;  but  in  the  case  cited  in  the  latter  placitum  (Pollen  v.  Kinges- 
meal,  as  stated  in  the  margin),  and  in  Harris  v.  Ferrand,  reported  in 
Hardr.  41,  and  cited  in  Vin.  Ab.  Notice,  A.  2,  pi.  12,  the  principle  is 
more  fully  and  more  correctly  stated  that  "notice  is  not  necessary 
where  the  thing  lies  as  much  in  the  cognizance  of  the  one  as  the  other  ; 
but  where  it  lies  more  properly  in  the  cognizance  of  the  plaintiff  than 
of  the  defendant  notice  is  necessary."  That  principle  was  acted  upon 
in  Vyse  v.  Wakefield,  and  is  entirely  applicable  to  this  case.  [Mar- 
tin, B.  A  distinction  has  always  been  made  between  a  condition  and 
a  covenant.  Channell,  B.  The  principle  has  been  laid  down,  that 
where  notice  or  demand  is  merety  formal,  the  bringing  of  the  action  is 
suflflcient  notice,  but  not  otherwise.]  Here  the  notice  is  essential ;  if 
the  lessor  is  to  have  no  notice,  extensive  repairs  maj-  have  been  exe- 
cuted by  the  tenant,  of  which  the  lessor  knows  nothing,  and  of  the 
necessity  of  which  he  has,  after  thej'  are  done,  no  means  of  judging, 
but  for  which  he  may  be  compelled  to  pay  ;  and  he  may  be  made  liable 
for  consequential  damage  which  he  had  no  opportunity  of  preventing. 
[Beamwell,  B.  The  case  would  be  difierent  if  the  covenant  were,  on 
the  making  of  the  lease,  to  put  in  repair.  But  the  plaintifi''s  conten- 
tion would  reduce  the  lessor  to  a  dilemma  ;  if  he  went  on  the  premises 
to  repair,  and  repairs  were  not  needed,  he  would  be  liable  to  be  sued  in 
trespass  ;  if  he  did  not  go  and  repairs  were  needed,  he  would  be  liable 
for  consequential  damage,  and  he  could  have  no  knowledge  whether 
they  were  or  were  not  needed.] 

Kemplay,  in  support  of  the  demurrer.  If  the  defendant  is  right, 
there  is  no  difference  between  a  covenant  to  repair  and  a  covenant  to 
repair  on  notice.  The  rule  is,  that  notice  is  not  necessary  unless  it  is 
stipulated  for  by  the  contract;  see  1  Wms.  Saund.  116,  note  to  Cutler 
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V.  Southern,  and  2  Wms.  Sannd.  62,  n.  (4),  where  all  the  authorities  are 
collected ;  Cole's  Case.  [Bramwell,  B.  The  covenant  in  Cole's 
Case  was  to  save  harmless,  but  if  it  had  been  merelj-  to  indemnify,  must 
not  notice  have  been  given  of  the  damnification?]  The  defendant's 
view  cannot  be  sustained  without  adding  words  to  the  covenant,  and 
there  is  no  authority  for  such  addition.  [Bramwell,  B.  Words  were 
added  in  Vyse  f.  Wakefield.  The  question  is,  whether  in  reason  the 
covenant  does  not  require  the  addition  ;  we  must  construe  it  if  possible 
as  a  covenant  made  b}''  reasonable  people.]  It  is  not  necessary  for  that 
purpose  to  add  words  ;  there  is  nothing  unreasonable  in  it  as  it  stands  ; 
the  lessor  being  under  an  obligation  to  repair  would  have  an  implied 
license  to  do  all  things  necessary.  The  dictum  in  Moore  v.  Clarke,  was 
not  necessary  to  the  case  ;  on  the  other  hand.  Coward  v.  Gregorj'^  is  in 
favor  of  the  plaintiflf.  [Bramwell,  B.  There  the  covenant  was  to  put 
the  premises  in  repair,  which  implied  they  were  out  of  repair.  J 

Channell,  B.  I  am  of  opinion  that  this  is  a  good  plea.  The  declara- 
tion is  good,  because  it  avers  the  performance  of  conditions  precedent, 
which  would  include  a  request  if  a  request  is  necessary.  The  question 
is,  whether  the  plea  denj'ing  the  gi'S'ing  of  notice  is  a  good  defence.  I 
agree  that  the  case  of  Moore  v.  Clarke  is  not  an  authority ;  because, 
although  what  was  said  there  upon  this  point  was  said  by  two  very 
eminent  judges,  one  of  them  (Gibbs,  J.)  peculiarly  conversant  with 
pleading,  and  was  illustrative  of  the  matter  under  discussion,  yet  it  was 
not  necessary  to  the  determination  of  the  case.  We  must,  therefore, 
look  at  the  question  apart  from  direct  authority,  and  upon  general  prin- 
ciples. And,  looking  at  it  in  this  waj',  Vj'se  v.  Wakefield  is  to  some 
extent  an  authority,  for  it  warrants  the  proposition  that,  when  a  cove- 
nant would,  according  to  the  letter,  be  an  unreasonable  one,  words  not 
inconsistent  with  the  words  used  maj'  be  interpolated  to  give  it  a  reasona- 
ble construction.  This  proceeds  on  the  assumption  that  the  contract- 
ing parties  were  reasonable  men,  and  intended  what  was  reasonable. 
If,  however,  the  language  of  the  covenant  is  clearly  inconsistent  with 
the  words  sought  to  be  added,  I  agree  that,  however  absurd  the  cove- 
nant may  be,  it  cannot  be  varied. 

Now  here  repairs  are  to  be  done  to  the  exterior  of  the  premises,  as 
to  which  it  is  just  possible  that  the  lessor  might  by  observation 
acquire  a  knowledge  of  their  necessity.  But  the  main  timbers  of  the 
building,  which  must  be  within  its  carcase,  and  the  roofs  are  to  be 
kept  in  repair  ;  and  of  the  repairs  required  for  these  he  could  have  no 
knowledge  without  notice.  He  could  not  enter  to  see  the  condition 
of  those  parts,  even  though,  independentlj"  of  his  obligation  under  the 
co\'enant,  it  might  be  of  great  consequence  to  him  to  be  acquainted 
with  it.  Here,  therefore,  by  the  rule  of  common  sense,  which  is  sup- 
ported by  the  case  of  V3'se  v.  Wakefield,  we  ought  to  import  into  the 
co\enant  the  condition  that  he  shall  have  notice  of  the  want  of  repair 
before  he  can  be  called  on  under  the  covenant  to  make  it  good. 

1  Law  Eep.  2  C.  P.  153. 
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Brajtwell,  B.  I  am  also  of  opinion  that  the  plea  is  good.  To 
hold  it  to  be  so,  we  must  hold  the  defendant's  covenant  to  be  a  cove- 
nant to  repair  on  notice.  I  have  the  strongest  objection  to  interpolate 
words  into  a  contract,  and  think  we  ought  never  to  do  so  unless  there 
is  some  cogent  and  almost  irresistible  reason  for  it,  arising  from  the 
absurdity  of  the  contract  if  it  is  read  without  them.  Does  such  a 
reason,  then,  exist  here?  I  think  it  does.  I  think  that  we  are  irre- 
sistiblj^  driven  to  say  that  the  parties  cannot  have  intended  so  prepos- 
terous a  covenant  as  that  the  defendant  should  keep  in  repair  that  of 
which  he  has  no  means  of  ascertaining  the  condition.  The  lessee  is  in 
possession ;  he  can  say  to  the  lessor :  ' '  You  shall  not  come  on  the 
premises  without  lawful  cause  ; "  and  to  come  for  the  purpose  of  looking 
into  the  state  of  the  premises  would  not  be  a  lawful  cause.  If  the 
lessor  comes  to  repair  when  no  repair  is  needed,  he  will  be  a  tres- 
passer ;  if  he  does  not  come,  he  will,  according  to  the  plaintiff's  con- 
tention, be  liable  to  an  action  on  the  covenant  if  repair  is  needed,  and 
will  be  Uable,  not  only  to  the  cost  of  repair,  but  to  consequential 
damage  for  injury  to  chattels  caused  by  want  of  the  repairs  he  had  no 
opportunity  of  effecting.  This  is  so  preposterous  that  we  ought  to  hold 
that  the  parties  intended  the  covenant  to  be  read  with  the  qualification 
suggested. 

As  to  the  authorities,  we  have,  in  the  first  place,  an  obiter  dictum 
of  two  eminent  judges,  which  was  appropriate  to  the  matter  in  hand, 
and  is  therefore  of  great  value,  though  not  binding.  The  authorities 
on  analogous  cases,  collected  in  Comyns'  Digest,  are  by  no  means 
clear ;  some  seem  one  way,  some  another ;  and  one,  which  occurs 
under  the  title  Condition,  L.  9,  is  very  much  in  favor  of  the  plaintiff. 
The  case  there  referred  to  is  Fletcher  v.  Pj'nsett,*  where,  it  appears, 
the  defendant  covenanted  with  the  plaintiff  that,  if  he  would  marry 
the  defendant's  daughter,  the  defendant  would  assure  to  him  a  certain 
copyhold ;  and  it  was  held  that  the  plaintiff  was  entitled  to  sue  without 
giving  notice  of  the  marriage.  It  seems  to  be  suggested  that,  when 
the  engagement  is  conditional  upon  the  doing  of  an  act  by  a  third 
person,  notice  must  be  taken  from  that  person.  But  this  cannot  be 
the  reason  of  the  rule  ;  for  in  a  case  put  under  L.  8  of  the  title  I  have 
referred  to,  it  is  said  that  a  promise  to  pay  as  much  for  goods  as  any 
other  pays  requires  a  notice  of  how  much  another  pays.''    But  there 

1  Cro.  Jac.  102 ;  see  to  same  effect,  Roll.  Abr.  Cond.  C.  1,  2,  3,  4,  under  the  head- 
ing "At  what  time  performance  should  be  when  no  time  is  limited." 

2  Holmes  v.  Twist,  the  case  there  referred  to,  was  decided  by  the  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  King's  Bench,  some  judges  of  the  court  below, 
agreeing  with  the  judgment  of  reversal  (Hob.  51) ;  the  reason  there  assigned  was, 
that  the  price  was  "a  thing  of  his  (the  plaintiff's)  private  knowledge,  and  not  like 
the  case  of  bond  to  perform  the  award ; "  in  Cro.  Jac.  432,  where  the  same  case  is 

referred  to  in  a  similar  case  of  v.  Henning  (Haul  v.  Hemmings,  in  1  Roll.  Rep. 

285),  it  is  said  a  difference  was  taken  "if  the  agreement  be  that  he  shall  pay  so  much 
as  J.  S.  In  particular  paid;  in  that  case  quia  constat  de  persona,  and  he  is  indifferently 
named  betwixt  them,  the  defendant  at  his  peril  shall  inquire  of  him,  and  the  plaintiff 
is  not  bound  to  give  notice."  The  latter  reason  seems  to  be  adopted  by  Parke,  B.,  in 
Vyse  V.  Wakefield  (6  M.  &  W.  at  pp.  453,  464),  as  the  ratio  decidendi  of  these  cases. 
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seems  no  reason  why  the  obligee  should  be  less  bound  to  give  notice, 
or  the  obligor  more  bound  to  take  notice,  of  the  act  of  a  stranger  than 
of  the  act  of  the  obligee  himself,  as  in  some  of  the  cases  put  in  L.  9, 
where  it  is  said  notice  is  not  necessary. 

If  we  look  to  the  reason  of  the  rule,  it  is  that  when  a  thing  is  in  the 
knowledge  of  the  plaintiff,  but  cannot  be  in  the  knowledge  of  the  de- 
fendant, but  the  defendant  can  only  guess  or  speculate  about  the  mat- 
ter, then  notice  is  necessary. 

To  have  inserted  a  provision  in  the  covenant,  requiring  notice,  would 
certainly  have  been  very  reasonable.  When  it  is  a  question  of  putting 
it  into  the  covenant  by  implication,  one  must  needs,  as  in  all  such  cases, 
have  great  doubt ;  but  upon  the  whole,  looking  to  the  authorities,  and 
bearing  in  mind  what  is  said  in  Moore  v.  Clark,  I  think  we  are  war- 
ranted in  so  reading  the  covenant. 

Mabtin,  B.  I  am  of  opinion  that  this  plea  is  bad.  I  think  that 
when  we  are  construing  a  contract  we  ought  to  adhere  to  its  words, 
and  not  insert  words  not  to  be  found  in  it ;  otherwise  it  is  impossible 
for  the  parties  to  know  what  are  the  obligations  they  have  bound  them- 
selves to,  or  for  counsel  to  advise  with  certainty.  Now  the  declaration 
states  a  covenant  by  the  defendant  to  keep  in  good  and  substantial 
repair,  and  that  the  defendant  did  not  keep  in  repair.  In  answer  to 
this  the  plea  alleges  that  there  was  no  notice  of  want  of  repair.  I 
think  this  plea  bad,  and  for  the  simplest  reason,  that  no  such  stipula- 
tion is  contained  in  the  covenant,  nor  any  thing  from  which  such  a 
stipulation  can  be  inferred. 

I  cannot  perceive  that  the  covenant  as  it  stands  is  so  unreasonable 
as  is  alleged.  Moreover,  there  are  in  leases  covenants  to  repair  gener- 
ally, and  covenants  to  repair  on  notice ;  but  if  this  covenant  is  con- 
strued in  the  way  proposed,  it  is  idle  to  require  notice  in  terms ;  the 
one  covenant  will  do  as  well  as  the  other. 

The  authorities  appear  to  me  directly  against  the  plea.  The  pro- 
position laid  down  by  Mr.  Cowling  arguendo  in  Vyse  v.  Wakefield  is, 
I  apprehend,  perfectly  correct:  "The  general  rule  is  that  a  party  is 
not  bound  to  do  more  than  the  terms  of  his  contract  oblige  him  to 
do ; "  and  all  the  judgments  support  what  he  says.  Lord  Abinger, 
C.  B.,  says  :  "  The  rule  to  be  collected  from  the  cases  seems  to  be  this, 
that  where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event  which  may  become  known  to  him  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice,  unless  he  stipulates 
for  it."  Now,  the  assumption  in  the  present  case  that  the  defendant 
cannot  know  without  notice  is,  in  my  judgment,  idle.  Paeke,  B., 
saj's  :  "  The  general  rule  is  that  a  party  is  not  entitled  to  notice  unless 
he  has  stipulated  for  it ;  but,"  he  adds,  "  there  are  certain  cases  where, 
from  the  nature  of  the  transaction,  the  law  requires  notice  to  be  given, 
though  not  expressly  stipulated  for ; "  he  proceeds  to  describe  those 
cases  as  cases  where  the  thing  to  be  performed  is  indefinite,  and  at  the 
option  of  the   plaintifl!':   and  he  decides  the  case  before  him  on  the 
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ground  that  an  option  still  remained  to  be  exercised  by  the  plaintiff. 
The  present  transaction  is  not  of  such  a  nature.  Lastly,  Eolfe,  B., 
says :  "I  own  that  when  the  case  was  first  opened  my  impression  was 
in  favor  of  the  plaintiff;  and  for  this  reason,  that  when  a  party  enters 
into  a  contract  he  is  bound  to  perform  it,  whether  reasonable  or  not. 
Where  the  law  casts  an  obUgation  upon  him,  it  says  that  it  shall  be 
reasonable ;  but  that  is  not  so  when  a  party  contracts  to  do  a  partic- 
ular act,  for  then  it  is  his  own  fault  for  entering  into  such  a  contract." 
I  entirely  agree  with  the  rule  of  law  so  stated,  and  therefore  think  we 
are  not  at  liberty  to  import  any  such  stipulation  into  this  covenant  as 
the  defendant  claims.  Judgment  for  the  defendant.^ 

I  L.  &  S.  W.  Railway  Co.  c.  Flower,  1  C.  P.  D.  77,  accord.  —  Ed. 
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ACCEPTANCE   OF   OFFER. 

1.  According  to  the  popular  apprehension  of  the  term,  a  promise  is  the  act 
of  the  promisor  alone ;  but  in  truth  it  requires  also  an  act  of  the  promisee. 
Before  any  act  by  the  promisee,  the  so-called  promise  is  in  law  only  an  offer, 
called  by  the  Romans  a  pollicitation.  It  is  not  until  it  is  accepted  by  the 
promisee  that  it  becomes  in  law  a  promise.  Grotius,  Lib.  2,  c.  11,  §  14; 
Pothier,  Traite  des  Obligations,  Part  1,  o.  1,  sect.  1,  art.  1,  §  2.  (Lord 
Stair,  as  cited  at  p.  147,  is  contra.)  A  promise  is  in  this  respect  like  a 
gift  of  property,  which  is  commonly  supposed  to  be  the  act  of  the  donor 
alone,  but  which  requires  the  acceptance  of  the  donee  to  pass  the  title  to  the 
property.     Grotius,  Lib.  2,  c.  6,  §  2. 

2.  The  acceptance  of  an  offer,  however,  differs  materially  from  the  making 
of  an  offer.  The  former  requires,  it  seems,  a  mental  act  only;  and  clearly 
it  does  not,  like  the  making  of  an  offer,  require  a  communication  from  the 
person  making  it  to  the  person  to  whom  it  is  made.  Indeed,  it  is  well  settled 
as  to  a  gift  of  property  that  no  acceptance  by  the  donee  need  be  proved  in  order 
to  complete  the  gift;  for  as  a  gift  is  presumptively  a  benefit  to  the  donee,  the 
law  will  presume  an  acceptance  of  it  by  him  in  the  absence  of  evidence  to  the 
contrary.  Thompson  v.  Leach,  2  Vent.  198,  203.  And  there  is  no  reason  to 
doubt  that  the  same  rule  is  applicable  to  a  promise  made  as  a  gift,  though 
no  such  question  can  arise  in  our  law  as  to  an  ordinary  promise  not  under 
seal,  since  every  such  promise  requires  a  consideration  to  support  it,  and 
hence  can  never  constitute  a  gift.  As  to  all  such  promises,  therefore,  there 
must  be  a  physical  act  on  the  part  of  the  promisee  to  complete  them,  namely, 
giving  or  performing  the  consideration ;  and  though  the  thing  specified  by  the 
offerer  as  the  consideration  of  his  proposed  promise  may  be  given  or  done 
without  accepting  the  offer,  yet  it  will  not  in  that  case  be  given  or  done  as 
the  consideration  (and  therefore  will  not  inure  as  the  consideration)  of  the 
proposed  promise.  Therefore,  though  the  acceptance  of  an  offer  and  the  per- 
formance of  the  consideration  are  different  things,  and  though  the  former 
does  not  imply  the  latter,  yet  the  latter  does  necessarily  imply  the  former; 
and,  as  the  want  of  either  is  fatal  to*  the  promise,  the  question  whether  an 
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offer  has  been  accepted  can  never  in  strictness  become  material  in  those  cases 
in  which  a  consideration  is  necessary;  and  for  all  practical  purposes  it  may 
be  said  that  the  offer  is  accepted  in  such  cases  by  giving  or  performing  the 
consideration. 

3.  Thus,  the  public  offer  of  a  reward  for  the  discovery  and  conviction  of  the 
perpetrator  of  a  crime  is  an  offer  to  any  person  who  will  accept  it  and  perform 
the  consideration ;  and  the  performance  of  the  specified  services  will  be  prima 
facie  evidence  of  a  compliance  with  the  offer  in  both  respects ;  but  it  may  be 
shown  not  to  have  been  a  compliance  with  it  in  either  respect,  e.  g.  by  show- 
ing that  the  services  were  all  performed  in  ignorance  that  the  reward  had  been 
offered.  In  Fitch  v.  Snedaker,  118,  it  appeared  that  a  part  of  the  services 
were  performed  in  ignorance  that  the  reward  had  been  offered,  and  even  before 
it  was  offered,  and  therefore  that  the  consideration  for  the  reward  had  not 
been  performed,  i.  e.  not  the  whole  of  it;  but  the  performance  of  the  remain- 
der of  the  services  after  the  offer  of  the  reward  became  known  to  the  plaintiffs 
would  probably  have  shown  an  acceptance  of  the  offer,  though  that  fact  would 
not  have  been  material.  In  Williams  v.  Carwardine,  12,  the  finding  of  the 
jury  showed  that,  though  the  plaintiff  had  fully  performed  the  services  spe- 
cified in  the  offer,  she  had  neither  accepted  the  offer  nor  performed  the  con- 
sideration; and  yet  it  was  held  (erroneously,  semble)  that  she  was  entitled 
to  recover. 

4.  As  the  performance  of  the  consideration  is  what  converts  an  offer  into 
a  binding  promise,  it  follows  that  the  promise  is  made  in  legal  intendment 
at  the  moment  when  the  performance  of  the  consideration  is  completed. 
It  also  follows  that  up  to  that  moment  the  offer  may  either  be  revoked,  or  be 
destroyed  by  the  death  of  the  offerer,  and  the  offeree  thus  be  deprived  of  any 
compensation  for  what  he  has  done.  Offord  v.  Davies,  33.  (Bradbury  v. 
Morgan,  37,  note,  contra,  must  be  deemed  erroneous.)  As  this  may  cause  great 
hardship  and  practical  injustice,  ingenious  attempts  have  been  made  to  show 
that  the  offer  becomes  irrevocable  as  soon  as  performance  of  the  consideration 
begins  (see  Offord  v.  Davies,  supra) ;  but  such  a  view  seems  to  have  no  principle 
to  rest  upon.  Besides,  there  may  be  hardship  on  the  other  side  as  well ;  for  the 
offeree  may  at  any  stage  refuse  to  proceed  farther  in  performing  the  consider- 
ation, or  he  may  die,  and  then  the  offerer  will  confessedly  be  without  remedy. 
The  tme  protection  for  both  parties  is  to  have  a  binding  contract  made  before 
performance  begins,  by  means  of  mutual  promises;  and  if  they  neglect  this 
precaution,  any  hardship  that  they  may  suffer  should  be  laid  at  their  own 
doors.  It  may  be  urged,  that  the  offer  is  accepted  (and  thus  converted  into 
a  promise)  the  moment  the  performance  of  the  consideration  begins;  and 
though  the  promise  at  first  is  not  binding  for  want  of  a  consideration,  yet, 
being  a  promise  and  not  an  offer,  it  is  irrevocable;  and  in  the  event  of  the 
consideration  being  afterwards  performed,  it  will  become  binding.  Such 
a  view,  however,  would  be  fanciful  and  unsound.  It  does  not  follow  that  an 
offer  becomes  a  promise  because  it  is  accepted;  it  may  be,  and  frequently  is, 
conditional,  and  then  it  does  not  become  a  promise  until  the  conditions  are 
satisfied  (p.  147) ;  and  in  case  of  offers  for  a  consideration,  the  performance  of 
the  consideration  is  always  deemed  a  condition.  A  promise  must  have  a  con- 
sideration when  it  is  made,  or  it  can  never  have  one.     Besides,  the  view  in 


ACCEPTANCE   OF   OFFER.  989 

question  would  not  even  serve  the  pui-poses  of  substantial  justice,  as  it  would 
protect  the  offeree  while  leaving  the  offerer  wholly  unprotected. 

5.  The  time  when  the  performance  of  the  consideration  is  completed  fre- 
quently depends  upon  a  question  of  law ;  e.  g.  where  the  consideration  is  the 
sale  of  personal  property,  the  promise  being  to  pay  the  price,  the  passing  of 
the  title  to  the  property  is  what  completes  the  performance  of  the  considera- 
tion; and  hence  it  is  at  that  moment  that  the  promise  to  pay  the  price  is 
made  in  legal  contemplation.  In  the  common  case,  where  goods  are  ordered 
fi-om  a  distance,  to  be  forwarded  by  the  seller  to  the  buyer,  the  title  to  the 
goods  passes  and  the  contract  is  complete  the  moment  when  the  goods  pass 
fi'om  the  hands  of  the  seller  into  the  hands  of  the  carrier,  the  latter  becoming 
the  servant  of  the  buyer,  and  the  buyer  being  bound  to  pay  for  the  goods, 
though  they  should  be  lost  during  the  transit.  All  this  of  course  assumes 
that  the  seller  acts  in  conformity  with  the  express  and  implied  terms  of  the 
order;  for  the  order  is  in  the  nature  of  an  offer  to. buy  goods  of  a  certain 
description  on  certain  terms,  and  the  sending  of  the  goods  must  be  both  an 
acceptance  of  the  offer  and  a  performance  of  the  consideration  specified  in  the 
offer  in  order  to  form  a  contract. 

6.  Sometimes  the  consideration  for  a  promise  is  of  such  a  nature  that  the 
promisor  will  have  no  sure  means  of  knowing  whether  or  not  it  has  been  per- 
formed, unless  he  is  informed  by  the  promisee;  and  this  will  frequently  be 
a  sufficient  reason  for  holding  the  offer  to  contain  an  implied  condition  that 
notice  shall  be  given  of  the  performance  of  the  consideration  within  a  reason- 
able time  after  it  is  performed.  Such  a  condition,  however,  will  not  suspend 
or  postpone  the  making  of  the  promise  until  the  notice  is  given;  for  that  is  not 
necessary  for  the  protection  of  the  offerer,  and  it  would  work  an  injustice  to 
the  offeree.  The  promise,  therefore,  will  arise  (and  hence  the  offerer's  power 
to  revoke  will  cease)  the  moment  that  the  consideration  is  performed,  but  the 
liability  of  the  promisor  will  depend  upon  his  receiving  notice  pursuant  to  the 
implied  terms  of  the  offer.  In  other  words,  the  condition  contained  in  the  offer 
will  be  imported  into  the  promise  (p.  147).  Thus,  if  A  offers  to  B  to  become 
guarantor  for  C  to  a  certain  amount,  if  B  will  give  C  credit  to  that  amount, 
A  will  become  guarantor  as  soon  as  the  credit  is  given,  but  his  guaranty  may 
reasonably  be  held  to  be  conditional  upon  his  receiving  notice  within  a  rea- 
sonable time  afterwards  that  the  credit  has  been  given.  If,  in  such  cases, 
the  consideration  of  the  promise  consists  in  the  transfer  of  property,  it  seems 
that  the  passing  of  the  title  to  the  property  will  be  suspended  until  the  notice 
is  given;  for  otherwise,  in  the  event  of  no  notice  being  given  in  time,  the 
promisor  would  acquire  the  property  without  paying  for  it.  Yet  when  the 
title  does  pass,  it  will  relate  back  to  the  time  when  the  promise  was  made. 
Thus,  an  application  for  shares  in  a  company  about  to  be  organized  is  an  offer  to 
purchase  the  specified  number  of  shares  on  the  terms  announced  in  the  com- 
pany's prospectus.  If  the  company  accepts  the  offer,  it  passes  a  vote  allotting 
the  shares  to  the  applicant.  On  ordinary  principles,  this  allotment  would  com- 
plete the  contract,  the  applicant  thereof  becoming  owner  of  the  shares,  and  the 
company  acquiring  a  right  to  the  purchase-money.  But  the  allotment  being 
in  its  nature  a  secret  transaction,  it  is  held  that  the  apphcant  is  entitled  to  be 
notified  of  it;  and  the  consequence  is  that,  while  the  allotment  fixes  the  rights 
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of  both  parties  so  that  neither  can  withdraw  without  the  other's  consent  (and 
hence  the  decision  in  Hebb's  Case,  42,  was  eiToneous),  yet  the  passing  of 
the  title  to  the  shares  and  the  applicant's  liability  for  the  purchase-money  are 
suspended  until  the  condition  of  giving  notice  is  either  performed  or  waived. 
When  either  of  these  events  happens,  the  title  to  the  shares  vests  iu  the  appli- 
cant, and  his  liability  to  pay  the  purchase-money  (previously  conditional) 
becomes  absolute.  Yet  the  title  to  the  shares  vests  by  virtue  of  the  allotment, 
and  not  by  virtue  of  the  giving  or  the  waiving  of  notice  of  it,  and  hence  when 
it  vests  it  relates  back  to  the  time  of  the  allotment.  As  to  how  notice  of  the 
allotment  must  be  given,  there  has  been  much  conflict  of  opinion;  but  when 
the  question  is  correctly  understood,  there  would  seem  to  be  little  room  for 
controversy.  Notice  has  to  be  given  because  the  applicant  is  supposed  to 
require  it ;  and  he  is  supposed  to  require  it  because  it  is  convenient  and  desira- 
ble, not  because  it  is  absolutely  necessary,  that  he  should  have  it.  Therefore 
he  cannot  be  supposed  to  require  more  than  due  diligence  on  the  part  of  the 
company;  and  this  requirement  will  be  satisfied  by  sending  a  notice  by  mail, 
properly  directed,  especially  when  that  is  the  only  diligence  employed  by  the 
applicant  to  secure  his  application's  reaching  the  company.  Harris's  Case, 
54,  is  decided  in  accordance  with  this  view.  Br.  &  Am.  Tel.  Co.  v.  Colson, 
45,  is  contra. 

7.  It  has  been  contended  that  every  acceptance  of  an  offer  relates  back  to 
the  time  when  the  offer  was  first  made,  and  hence  that  the  time  of  making 
the  offer  is  always,  in  legal  contemplation,  the  time  of  making  the  contract. 
The  doctrine  of  relation,  as  invoked  by  this  proposition,  is  clearly  a  pure  legal 
fiction,  i.  e.  it  has  no  foundation  in  actual  facts  to  rest  upon.  It  is  the 
acceptance  of  the  offer  that  makes  the  contract,  as  much  as  it  is  delivery  that 
makes  a  deed.  It  is  true  that  the  offer  is  indispensable  to  the  making  of  the 
contract,  but  so  are  writing  and  sealing  indispensable  to  the  making  of  a  deed. 
It  is  not,  however,  a  conclusive  objection  to  a  relation  that  it  is  fictitious,  for 
the  law  does  sometimes  create  such  relations  ;  but  it  only  does  so  in  order  to 
promote  justice,  i.  e.  in  order  to  prevent  some  injustice  or  some  inconven- 
ience which  would  otherwise  arise.  No  such  reason  can  be  given  in  the  case 
in  question,  certainly  not  in  the  absence  of  any  evidence  of  intention  that  the 
contract  should  take  effect  at  and  from  some  other  time  than  when  it  was 
made.  But  the  pi'oposition  refutes  itself  by  proving  altogether  too  much; 
for,  if  it  were  true,  it  would  follow  that  an  offer  could  be  accepted  with  effect 
notwithstanding  the  death  or  insanity  of  the  offerer,  and  it  was  actually  so 
contended  in  Mactier  v.  Frith,  77,  82-83.  Nay,  more,  it  would  follow  that  an 
offer  never  could  be  I'evoked  to  any  purpose;  for  the  acceptance,  whenever  in 
fact  made,  would  always  in  legal  contemplation  precede  the  revocation. 

8.  In  all  the  cases  put  in  Mactier  c.  Frith,  as  well  as  in  mo.st  other  cases, 
the  doctrine  of  relation  is  not  a  mere  fiction,  but  has  a  substantial  foundation 
of  fact  to  rest  upon.  Thus,  in  the  case  of  the  ratification  of  a  contract  or 
conveyance  made  by  an  agent  without  sufficient  authority  (p.  82),  the  ratifica- 
tion must  relate  back  in  order  to  have  any  effect  whatever;  for  the  ratification 
does  not  and  cannot  make  the  contract  or  conveyance ;  that  must  be  made,  if 
at  all,  by  the  act  of  the  agent  in  the  name  of  the  principal.  The  principal 
may  indeed  disregard  the  unauthorized  act  of  the  agent,  and  make  the  con- 
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tract  himself  anew;  but  that  is  not  a  case  of  ratification,  nor  is  there  in  that 
case  any  relatioij.  So  in  the  case  of  the  enrolment  of  a  deed  of  bargain  and 
sale  (p.  83),  but  for  the  statute  of  enrolment  the  deed  would  be  complete  and 
operative  without  any  such  ceremony;  the  statute  interferes  and  makes  the 
deed  a  nullity  unless  enrolled;  but  when  enrolled,  it  is  the  deed  and  not  the 
enrolment  that  conveys  the  land.  The  enrolment  therefore  must  of  necessity 
relate  back.  So  in  the  case  of  a  parol  contract  rendered  invalid  by  the  Statute 
of  Frauds,  where  the  statute  is  afterwards  complied  with  by  a  memorandum 
in  writing,  or  some  other  sufficient  act  (p.  83) ,  it  is  the  parol  agreement  that 
makes  the  contract,  and  therefore  the  making  of  the  contract  must  be  referred 
to  the  time  when  the  parol  agreement  was  made. 

9.  If  the  writer  be  thought  to  require  a  justification  for  saying  so  much  in 
opposition  to  a  view  which  admits  of  so  little  being  said  in  its  favor,  such 
justification  will  be  found  in  the  fact  that  the  view  in  question  has  not  only 
been  entertained  in  highly  respectable  quarters,  but  has  been  made  the  basis 
of  actual  decision.  Thus,  in  Kennedy  u.  Lee,  3  Mer.  441,  454,  Lord  Eldon 
said  that  when  an  offer  is  made  and  accepted  by  letter,  "  the  acceptance  must 
be  taken  as  simultaneous  with  the  offer";  and  this  dictum  (which  seems  to 
have  been  a  deliberate  one)  has  often  been  cited  as  a  correct  statement  of  the 
law.  In  Potter  t>.  Sanders,  15,  19,  Wigram,  V.  C,  seems  to  have  assumed 
that  the  law  was  so,  but  he  held  that  a  fact  necessai^y  to  raise  the  question 
had  not  been  put  in  issue  by  the  pleadings.  In  the  very  recent  case  of  Dickin- 
son V.  Dodds,  61,  63,  it  was  admitted  by  the  counsel  for  the  defendant  Allan 
that  "if  there  had  been  an  acceptance"  by  the  plaintiff,  "it  would  have 
related  back,  in  point  of  date,  to  the  offer";  and  Bacon,  V.  C,  not  only 
declared  the  law  to  be  so  (p.  66),  but  actually  gave  the  plaintiff  a  priority 
over  the  defendant  Allan  on  that  ground ;  and  though  his  decree  was  reversed 
on  appeal,  the  reversal  was  upon  a  ground  which  did  not  impeach  the  sound- 
ness of  the  position  above  referred  to.  [It  may  be  remarked  that  there  was 
another  reason  in  this  case,  as  well  as  in  Potter  v.  Sanders,  why  the  accept- 
ance could  not  properly  be  made  to  relate  back,  namely,  that  it  would  affect 
the  rights  of  a  person  who  was  not  a  party  to  the  contract.] 

10.  Perhaps  Lord  Eldon's  dictum  will  admit  of  a  different  interpretation 
from  the  one  which  has  been  put  upon  it.  He  says  "  the  acceptance  must  be 
taken  as  simultaneous  with  the  offer  " ;  and  it  is  true  that  the  acceptance  and 
the  offer  must  co-exist,  for  if  the  offer  has  ceased  to  exist  when  the  acceptance 
is  made,  of  course  there  can  be  no  contract;  and  as  some  time  must  always 
elapse  between  the  making  of  an  offer  and  the  acceptance  of  it,  the  accep- 
tance must  of  necessity  be  carried  back  to  the  time  of  making  the  offer, 
or  else  the  offer  must  be  brought  forward  to  the  time  of  making  the  accep- 
tance, i.  e.  the  acceptance  must  operate  by  relation,  or  the  offer  must 
continue;  and  in  either  way  the  words  of  Lord  Eldon  would  be  satisfied. 
Between  these  two  views  there  ought  never  to  have  been  any  doubt,  for  the 
latter  is  obvious  and  rational,  carries  out  the  intention  of  the  parties,  and 
does  not  require  the  invention  of  any  fiction ;  and  yet  it  seems  never  to  have 
occurred  to  the  English  courts  that  an  offer  might  continue  indefinitely  until 
the  case  of  Adams  ».  Lindsell,  4  (1818);  and  when  the  court  declared  in  that 
case  that  "the  defendants  must  be  considered  in  law  as  making,  during  every 
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instant  of  the  time  their  letter  was  travelling,  the  same  identical  offer  to 
the  plaintiffs,"  the  idea  was  a  new  one.  When  Cooke  v.  Oxley,  2  (1790), 
was  decided  by  the  same  court,  it  was  supposed  that  an  offer  must  be  accepted, 
if  ever,  at  the  same  interview  at  which  it  was  made  {i.  e.  in  legal  contempla- 
tion at  the  same  moment  at  which  it  was  made),  and  that  an  acceptance  at 
any  subsequent  time  would  be  only  an  offer  in  turn,  which  the  original  offerer 
might  accept  or  reject  at  pleasure ;  and  that  it  was  immaterial  that  the  accept- 
ance in  point  of  time  came  within  the  very  terms  of  the  offer.  And  even  ten 
years  after  the  decision  of  Adams  v.  Lindsell,  the  same  court  decided  Head  v. 
Diggon,  10  (18:38),  under  the  influence  of  the  old  notion.  So  in  Routledge  v. 
Grant,  5  (1828),  another  court  was  at  a  loss  how  to  apply  the  doctrine  of 
Adams  v.  Lindsell,  thinking  that  it  might  involve  the  consequence  of  making 
an  offer  irrevocable  during  the  period  of  its  continuance.  If,  therefore.  Lord 
Eldou's  dictum  meant  what  it  has  commonly  been  supposed  to  mean,  it  may  be 
explained  by  the  fact  of  his  supposing  (Adams  u.  Lindsell  not  having  been 
decided  till  the  year  following)  that  in  no  other  way  could  a  contract  be  made 
by  means  of  letters.  If  such  was  the  origin  of  the  opinion  that  an  acceptance 
relates  back  to  the  time  of  making  the  offer,  there  need  be  the  less  hesitation 
in  rejecting  it  on  account  of  the  authority  by  which  it  is  supported. 

11.  Acceptance  has  hitherto  been  considered  with  reference  to  such  offers 
only  as  contemplate  unilateral  contracts.  When  the  contract  is  to  be  bilateral, 
though  the  principles  are  the  same,  the  application  of  them  is  very  different. 
It  still  remains  true  that  the  offer  requires  an  acceptance  and  the  giving  of  the 
consideration  to  convert  it  into  a  binding  promise  ;  but  as  the  consideration 
consists  of  a  counter-promise,  so  the  giving  of  the  consideration  consists  in 
making  this  counter-promise.  It  follows  also  that  the  original  offer  cannot 
become  a  binding  promise  until  the  counter-promise  also  becomes  valid  and 
binding,  for  until  then  the  consideration  is  not  given.  Hence  the  familiar 
rules,  that  in  bilateral  contracts  neither  party  will  be  bound  unless  both  are 
bound  (Payne  ».  Cave,  1,  2;  Cooke  v.  Oxley,  2,  3;  Head  v.  Diggon,  10  ;  Mar- 
tin u.  Mitchell,  cited  at  p.  44),  and  that  both  must  become  bound  at  the  same 
moment  of  time  ;  and  these  rules  hold  in  the  civil  law  and  in  the  law  of 
Scotland  as  well  as  in  our  law,  for,  although  the  former  do  not  require  a 
consideration  to  make  a  promise  binding,  yet  an  offer  which  contemplates 
a  counter-promise  is  conditional  upon  the  counter-promise  being  made.  Pp. 
149,  150. 

12.  There  are  other  important  particulars  in  which  a  bilateral  contract  dif- 
fers from  one  that  is  unilateral  in  respect  to  the  acceptance  of  an  offer:  while 
in  the  latter  the  acceptance  is  merged  and  lost  sight  of  in  the  performance  of  the 
consideration,  in  the  former  the  giving  of  the  consideration  is  merged  and  lost 
sight  of  in  the  acceptance ;  while  in  the  latter  the  performance  of  the  considera- 
tion necessarily  implies  an  acceptance  of  the  offer,  in  the  former  the  acceptance 
of  the  offer  necessarily  implies  the  giving  of  the  consideration.  Therefore,  a 
mere  offer  in  terms  and  an  acceptance  in  terms  are  sufficient  to  form  a  bilateral 
contract,  but  not  a  unilateral  contract.  So  an  acceptance  in  terms  is  a,  sine  qua 
non  in  a  bilateral  contract,  while  in  a  unilateral  contract  an  acceptance  in 
terms  may  be,  and  commonly  is,  dispensed  with.  Again,  in  a  unilateral  con- 
tract the  offer  becomes  a  contract  in  consequence  of  what  the  offeree  does,  in  a 
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bilateral  contract  in  consequence  of  what  he  says.  The  reason  why  an  accept- 
ance in  terms  is  necessary,  and  why  it  also  suffices,  in  a  bilateral  contract,  is, 
that  what  is  called  an  acceptance  is  in  that  connection  also  and  chiefly  a 
counter-promise. 

13.  But  how  is  it,  the  I'eader  may  ask,  that  a  mere  offer  on  one  side  and  an 
acceptance  of  it  on  the  other  can  create  a  promise  on  each  side  ?  that  what 
purports  to  be  but  one  offer  and  one  acceptance  is  in  effect  two  offers  and  two 
acceptances  '?  It  is  because  everything  except  the  original  offer  and  the  ac- 
ceptance of  it  is  implied.  Thus,  it  generally  appears  from  the  nature  and 
terms  of  an  offer  whether  it  requires  a  counter-offer,  and,  if  it  does,  what  the 
terms  of  such  counter-offer  must  be;  and  therefore  nothing  need  be  said  in  the 
offer  upon  either  of  those  points.  Nor  is  it  ever  necessary  for  an  offerer  to  say 
that  he  will  accept  a  counter-offer,  if  made ;  for  if  his  offer  requires  a  counter- 
offer, it  is  necessarily  implied  that  he  will  accept  the  latter.  So  the  acceptance 
of  an  offer  which  requires  a  counter-offer  need  say  nothing  about  the  latter, 
for  the  acceptance  necessarily  implies  the  making  of  the  counter-offer,  as  the 
former  would  be  idle  and  nugatory  without  the  latter,  and  the  terms  of  the 
latter,  having  been  fixed  by  the  original  offer,  do  not  need  to  be  repeated. 
Then,  the  counter-offer  being  thus  made  by  implication,  no  further  act  of 
acceptance  of  it  is  necessary,  for,  the  original  offerer  having  by  implication 
declared  his  intention  to  accept  it,  he  is  conclusively  presumed  to  remain  in 
that  state  of  mind  -so  long  as  his  offer  continues;  and  hence  the  counter-offer, 
by  a  conclusive  presumption  of  law,  is  accepted  the  moment  it  is  made.  Gro- 
tius.  Lib.  2,  c.  11,  §  14.  The  same  principle  is  familiar  in  transfers  of  prop-, 
erty;  for,  while  the  acceptance  of  the  transferee  is  necessary  for  the  passing 
of  the  title,  yet  it  may  be,  and  frequently  is,  given  in  advance  by  soliciting 
the  transfer.     Grotius,  Lib.  2,  c.  6,  §  2. 

14.  It  has  been  seen  that  the  acceptance  of  the  original  offer,  in  the  case  of  a 
bilateral  contract,  must  be  expressed,  I.  e.  must  be  made  by  words  or  signs ;  and 
that  the  reason  for  this  is,  that  the  acceptance  contains  a  counter-offer.  Moreover, 
the  reason  why  the  counter-offer  makes  it  necessary  that  the  acceptance  should 
be  expressed  is,  that  communication  to  the  offeree  is  of  the  essence  of  every 
offer.  The  acceptance,  therefore,  must  be  communicated  to  the  original 
offerer,  and  until  such  communication  the  contract  is  not  made.  Pp.  149,  150. 
When  the  parties  are  together  and  contract  orally,  no  question  can  often 
arise  as  to  communication;  but  when  they  are  at  a  distance  from  each  other 
and  contract  by  letter,  such  a  question  frequently  arises.  The  principle,  how- 
ever, is  the  same  in  both  cases.  In  contracts  inter  prcesenles  the  words  or  signs 
must  be  both  heard  or  seen  and  understood  (p.  162)  ;  in  contracts  inter  absenles 
the  letter  must  be  received  and  read.  Pp.  159,  160.  Upon  this  latter  point, 
however,  there  has  been  much  difference  of  opinion,  and  it  has  been  supposed 
to  be  pretty  well  settled  in  England  and  in  this  country  that  the  contract  is 
complete  the  moment  the  letter  of  acceptance  is  mailed.  Most  of  the  authority 
on  the  subject,  however,  consists  of  mere  dicta,  and  these  dicta  may  be  ex- 
plained by  the  fact  that  the  nature  of  the  question  has  been  misunderstood. 
Of  actual  decision  there  is  indeed  very  little.  Of  all  the  cases  collected  in  this 
volume,  the  point  in  question  seems  to  have  been  decided  in  only  three,  one  of 
them  (and  the  earliest)  a  Massachusetts  case  (McCulloch  i'.  The  Eagle  Ins. 
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Co.  72),  another  a  New  York  case  (Vassar  v.  Camp,  110),  and  the  third  a 
Scotch  case  (Thomson  v.  James,  125).  All  the  other  cases  turned  upon  some 
other  question.  Thus,  in  Adams  i .  Lindsell,  4,  it  was  erroneously  supposed 
that  the  offer  had  been  revoked  between  the  mailing  and  the  receipt  of  the 
letter  of  acceptance,  and  hence  that  the  case  depended  upon  the  time  when 
the  acceptance  became  complete.  The  only  real  question,  however,  was 
whether  the  acceptance  came  too  late,  the  letter  containing  the  offer  having 
miscarried.  In  Potter  v.  Sanders,  15,  the  contract  with  Potter  was  entitled  to 
priority  in  any  view,  since  the  Statute  of  Frauds  was  not  satisfied  as  to  the 
contract  with  Coates  until  April  27  ;  and  though  the  latter  contract  might 
relate  back  to  the  oral  agreement  as  between  the  parties  to  it,  it  could  not  so 
relate  as  to  a  third  person.  In  Dunlop  v.  Higgins,  21,  the  only  question  was 
whether  the  offer  was  accepted  in  time;  and  it  was  held  that  it  was,  whether 
the  acceptance  became  complete  on  the  mailing  or  on  the  receipt  of  the  letter 
of  acceptance.  See  pp.  47-49,  52-53,  59-60.  In  Hebb's  Case,  42,  in  Br.  & 
Am.  Tel.  Co.  v.  Colson,  45,  and  in  Harris's  Case,  54,  the  contract  was  uni- 
lateral, and  hence  those  cases  are  not  in  point.  In  McCulloch  v.  Eagle  Ins.  Co. 
72,  the  question  was  actually  involved,  and  the  decision  was  in  favor  of  the 
view  here  contended  for.  In  Mactier  u.  Frith,  77,  the  offer  was  to  sell  to 
Mactier  an  undivided  half-interest  in  a  cargo  of  brandy  already  in  his  posses- 
sion. As  soon,  therefore,  as  Maotler  accepted  theTbrandy  on  the  terms  offered, 
the  title  passed,  and  he  became  indebted  for  the  price.  See  tit.  Debt.  No 
actual  promise  by  him  was  necessary.  It  was  not  even  necessary  that  he  should 
write  a  letter  of  acceptance,  still  less  that  it  should  reach  Frith.  In  Averill  v. 
Hedge,  90,  the  only  question  confessedly  was  whether  the  letter  of  acceptance 
was  mailed  in  time.  In  Tayloe  u.  Merchants'  Fire  Ins.  Co.  106,  the  defend- 
ant's offer  contemplated  a  unilateral  contract,  and  this  offer  was  accepted  and 
the  consideration  paid  the  moment  when  the  plaintiff  sent  his  check  for  the  pre- 
mium. It  was  the  same  as  if  money  had  been  sent.  It  is  true  that  the  plaintiff 
became  liable  to  the  defendant  on  his  check,  but  that  liability  arose  when  the 
check  was  delivered,  i.  e.  when  the  letter  containing  it  was  mailed.  Vassar  !;. 
Camp,  110,  must  be  admitted  to  be  in  point,  but  the  effect  of  the  decision  was 
not  such  as  to  recommend  it.  Indeed,  it  is  doubtful  if  it  can  stand  in  any  view 
that  can  be  taken  of  it;  for,  assuming  that  the  contract  was  complete  the  mo- 
ment the  plaintiff's  letter  of  acceptance  was  mailed,  there  is  much  ground  for 
holding  that  the  defendants'  liability  was  conditional  upon  their  receiving 
prompt  notice  of  the  acceptance  of  their  offer.  See  tit.  Notice.  This  view  may 
be  fairly  rested  upon  a  necessary  implication,  though  it  is  much  aided  by  expres- 
sions in  the  defendants'  offer.  It  also  detracts  from  the  authority  of  Vassar  v. 
Camp,  that  the  court  regarded  the  question  as  already  conclusively  settled  by 
Mactier  i\  Frith.  Dunmore  a.  Alexander,  121,  is  opposed  to  Vassar  v.  Camp, 
so  far  as  it  goes,  but  the  point  was  not  involved.  Thomson  v.  James,  125, 
agrees  with  Vassar  v.  Camp,  110,  but  the  reasoning  by  which  the  decision  is 
supported  is  at  least  neutralized  by  the  dissenting  opinion  of  Lord  Curriehill, 
145-156.  The  case  of  8.  v.  F.  156,  contains  a  powerful  argument  by  Merlin 
in  support  of  the  view  adopted  in  McCulloch  ^.  The  Eagle  Ins.  Co.,  but  the 
point  was  not  decided.     See  p.  163,  last  par. 

15.  It  remains  to  notice  the  principal  arguments  which  have  been  advanced 
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in  support  of  the  view  that  the  contract  is  complete  the  moment  the  letter  of 
acceptance  is  mailed.  1.  It  is  said  that,  if  the  contract  is  not  made  until  the 
letter  of  acceptance  comes  to  the  knowledge  of  the  offerer,  it  can  never  be 
made.  Adams  v.  Lindsell,  4,  5  ;  Mactier  o.  Frith,  77,  85-86.  This  proposi- 
tion assumes  that,  if  the  contract  canuot  be  made  until  the  acceptance  comes 
to  the  knowledge  of  the  offerer,  it  must  be  because  this  knowledge  of  the  offerer 
is  one  of  the  necessary  elements  of  a  contract.  If  the  argument  be  stated 
in  the  form  of  a  syllogism,  it  will  stand  thus  :  If  the  contract  must  become 
known  to  the  offerer  the  moment  it  is  made,  it  must  equally  become  known 
to  the  offeree  the  moment  it  is  made  ;  but  a  contract  inler  ahsenles  cannot 
become  known  to  both  parties  at  the  same  moment,  and  so  not  at  the  moment 
it  is  made ;  ergo  it  need  not  become  known  to  the  offerer  the  moment  it  is 
made.  The  fault  of  this  syllogism  is  in  the  major  premise,  which  is  untrue. 
The  reason  why  the  contract  must  become  known  to  the  offerer  the  moment  it 
is  made,  is  an  accidental  one;  namely,  because  the  contract  is  made  the 
moment  the  counter-offer  is  made,  and  the  counter-offer  is  made  the  moment 
the  letter  of  acceptance  comes  to  the  knowledge  of  the  original  offerer.  In 
other  words,  the  letter  of  acceptance  must  come  to  the  knowledge  of  the  offerer 
for  the  same  reason  that  the  letter  containing  the  original  offer  must  come  to 
the  knowledge  of  the  offeree.  2.  It  is  said  that  an  offer  made  through  the 
mail  impliedly  authorizes  an  answer  to  be  sent  through  the  same  channel;  and 
therefore,  when  the  offerer  has  mailed  a  letter  of  acceptance,  he  has  done  every- 
thing which  the  offer  requires  him  to  do.  Dunlop  v.  liiggins,  21,  30-32.  It 
is  true  that  he  has  done  everything  required  of  him  as  to  the  mode  of  com- 
municating his  counter-offer;  but  the  offer  also  requires  by  a  necessary  impli- 
cation that  a  counter-offer  shall  be  made,  and  this  cannot  be  done  without 
communication.  If,  therefore,  the  offer  should  expressly  declare  that  the 
contract  should  be  complete  immediately  upon  mailing  a  letter  of  acceptance, 
such  a  declaration  would  be  wholly  inoperative.  See  p.  52.  3.  It  is  said  that 
the  offerer,  by  sending  his  offer  by  mail,  makes  the  post-office  his  servant  or 
messenger  to  receive  and  return  an  answer,  and  therefore  that  the  mailing  of 
an  answer  is  a  delivery  of  it  to  the  offerer.  It  is  unnecessary  to  question  the 
con-ectness  of  this  proposition  (pp.  152-155) ;  for  it  may  be  fully  admitted, 
without  at  all  advancing  the  argument  in  support  of  which  it  is  adduced. 
Even  if  the  offerer  should  send  his  offer  by  his  own  servant,  and  the  latter 
should  bring  back  a  letter  of  acceptance,  though  the  delivery  of  the  letter  of 
acceptance  to  the  servant  would  be  a  delivery  to  his  master,  and  so  vest  the 
property  in  the  letter  in  the  master,  it  would  not  complete  the  contract.  S.  v. 
F.,  156,  158-159,  162.  If,  indeed,  the  offerer  should  send  his  offer  by  a 
messenger,  and  should  authorize  the  latter  to  receive  a  verbal  acceptance  as  the 
offerer's  agent,  the  case  would  be  different;  for  the  communication  of  the  ac- 
ceptance to  the  agent  would  be  a  communication  of  it  to  the  principal,  and  the 
knowledge  of  the  agent  would  be  the  knowledge  of  the  principal.  See  Hebb's 
Case,  42,  44.  4.  It  has  been  claimed  that  the  purposes  of  substantial  justice 
and  the  interests  of  contracting  parties  as  understood  by  themselves  will  be 
best  served  by  holding  that  the  contract  is  complete  the  moment  the  letter  of 
acceptance  is  mailed;  and  cases  have  been  put  to  show  that  the  contrary  view 
would  produce  not  only  unjust  but  absurd  results.     See  pp.  5&-59.     The  true 
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answer  to  this  argument  is,  that  it  is  irrelevant ;  but,  assuming  it  to  be  relevant, 
it  may  be  turned  against  those  who  use  it  without  losing  any  of  its  strength. 
See  pp.  47,  51.  The  only  cases  of  real  harcAship  are  where  there  is  a  mis- 
carriage of  the  letter  of  acceptance,  and  in  those  cases  a  hardship  to  one  of  the 
parties  is  inevitable.  Adopting  one  view,  the  hardship  consists  in  making 
one  liable  on  a  contract  which  he  is  ignorant  of  having  made ;  adopting  the 
other  view,  it  consists  iu  depriving  one  of  the  benefit  of  a  contract  which  he 
supposes  he  has  made.  Between  these  two  evils  the  choice  would  seem  to  be 
clear:  the  former  is  positive,  the  latter  merely  negative;  the  former  imposes  a 
liability  to  which  no  limit  can  be  placed,  the  latter  leaves  everything  in  statu 
quo.  See  Vassar  v.  Camp,  110,  and  compare  §  14.  As  to  making  provision 
for  the  contingency  of  the  miscarriage  of  a  letter,  this  is  easy  for  the  person 
who  sends  it,  while  it  is  practically  impossible  for  the  person  to  whom  it  is 
sent.     See  p.  51. 

16.  Assuming  it  to  be  established  that  a  letter  of  acceptance,  in  case  of 
a  bilateral  contract,  contains  by  implication  a  counter-offer,  it  follows  that  it 
is  subject  to  revocation  until  the  counter-offer  is  accepted,  i.  e.  until  the  letter 
of  acceptance  reaches  the  original  offerer.  See  p.  140,  contra.  And  if  a  letter 
of  revocation  reaches  the  original  offerer  at  the  same  moment  as  the  letter  of 
acceptance,  as  there  can  be  no  presumption  that  the  latter  is  read  first,  the 
former  will  render  the  latter  inoperative.  Dunmore  u  Alexander,  121;  S.  v. 
F.  156.  So  if  a  letter  of  acceptance  be  followed  by  another  letter,  not  revok- 
ing but  modifying  the  first,  and  the  two  be  delivered  to  the  original  offerer  at 
the  same  moment,  the  former  will  take  effect  only  as  modified  by  the  latter ; 
and  hence,  if  the  latter  does  not  conform  to  the  original  offer,  there  will  be  no 
contract.     S.  v.  F.,  156. 

17.  An  offer  can  only  be  accepted  in  the  terms  in  which  it  is  made.  An 
acceptance,  therefore,  which  modifies  the  offer  in  any  particular  will  go  for 
nothing.  See  pp.  57-53,  11:3.  Otherwise  a  contract  might  be  made  without  the 
assent  of  both  parties  to  its  terms.  Thus,  where  an  offer  was  made  in  writing 
to  purchase  a  lease,  possession  to  be  given  on  the  25th  of  July,  and  the  offeree 
answered  in  writing  that  he  accepted  the  offer,  and  would  give  possession  on 
the  1st  of  August,  there  was  held  to  be  no  contract,  though  it  appeared  that 
the  change  of  date  was  entirely  unintentional.  Routledge  v.  Grant,  5.  An 
acceptance  must  conform  to  the  offer  also  in  respect  to  the  time  and  manner 
in  which  it  is  given  or  made.  Therefore,  if  an  offer  requires  the  acceptance 
to  be  by  letter  sent  to  a  particular  place,  a  letter  of  acceptance  sent  to  another 
place  will  be  of  no  avail.     Eliason  o.  Henshaw,  70. 

18.  As  offers  are  made  only  with  a  view  to  their  being  accepted,  when  an 
offer  is  rejected  it  is  at  an  end;  and  an  acceptance  of  it  afterwards  can  only 
operate  as  a  new  counter-offer,  which  the  original  offerer  may  either  accept  or 
reject.  Sheffield  Canal  Co.  v.  S.  &  R.  Railway  Co.,  15,  n.  (1).  And  if  an 
offeree  in  terms  neither  accepts  nor  rejects  the  offer,  but  makes  a  different 
offer  in  turn,  this  will  be  deemed  a  constructive  rejection  of  the  original  offer. 
Hyde  v.  Wrench,  13. 

See  tits.  Mutual  Consent;  Offer:  Revocation  of  Offer. 
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BIDDING  AT  AUCTION. 

19.  It  was  decided  in  Payne  v.  Cave,  1,  that  a  bid  at  an  auction  is  in  the 
nature  of  an  ofEer,  which  is  accepted  by  knocking  down  the  hammer ;  and  per- 
haps it  is  too  late  to  question  the  correctness  of  the  decision.  On  principle, 
however,  it  is  open  to  much  doubt.  The  true  view  seems  rather  to  be,  that 
the  seller  makes  the  ofEer  when  the  article  is  put  up,  namely,  to  sell  it  to  the 
highest  bidder;  and  that,  when  a  bid  is  made,  there  is  an  actual  sale,  subject 
to  the  condition  that  no  one  else  shall  bid  higher.  This  view  was  urged  by  the 
plaintiff's  counsel.  If  the  bidder  can  retract  any  time  before  the  hammer  falls, 
so  also  can  the  seller;  and  hence  a  bid  will  secure  no  right  to  the  bidder, 
whether  there  is  any  higher  bid  or  not.  The  article  may  be  withdrawn,  if  the 
bidding  is  not  satisfactory,  though  it  were  put  up  with  the  express  announce- 
ment that  it  should  be  sold  to  the  highest  bidder.  (Compare  Warlow  v.  Har- 
rison, 1  El.  &  El.  295,  309.)  That  the  decision  in  Payne  v.  Cave  has  not  been 
acquiesced  in  by  sellers  at  auction  appears  from  the  frequent  attempts  that 
have  been  made  to  render  bids  irrevocable  by  a  provision  to  that  effect  inserted 
in  the  conditions  of  sale.  Dart  on  Vendors  (.5th  ed.),  124.  That  such  attempts 
are  unavailing  is  no  argument  in  favor  of  Payne  v.  Cave,  but  rather  the  con- 
trary. 


CONCURRENT  CONDITIONS. 

20.  A  concurrent  condition  must  consist  of  some  act  to  be  done  by  the 
covenantee  or  promisee,  which  can  be  done  at  the  same  moment  that  the  cove- 
nant or  promise  is  performed.  Such  conditions  are  found  for  the  most  part  in 
bilateral  contracts,  and  the  act  which  constitutes  the  condition  of  one  of  the 
covenants  or  promises  is  commonly  the  subject  of  the  counter-covenant  or 
counter-promise ;  but  a  concurrent  condition  may  consist  of  an  act  which  the 
covenantee  or  promisee  is  under  no  obligation  to  perform,  and  hence  such  a 
condition  may  be  contained  in  a  unilateral  contract.  Indeed,  in  the  earliest 
reported  case  in  which  a  condition  was  held  to  be  concurrent,  the  contract 
was  unilateral.  Turner  v.  Goodwin,  cited  904.  The  distinctions  between 
express  conditions,  conditions  implied  by  law,  and  conditions  implied  in  fact 
(§  32) ,  are  as  applicable  to  concurrent  conditions  as  to  conditions  precedent, 
though  much  the  greater  number  of  concurrent  conditions  are  implied  by  law, 
and  are  therefore  contained  in  bilateral  contracts.  Concurrent  conditions  of 
this  latter  class  are  fully  considered  under  another  title.  See  tit.  Dependent 
AND  Independent  Covenants  and  Promises. 

21.  Whether  an  express  condition  be  concurrent  or  precedent  will  seldom 
depend  upon  the  language  in  which  it  is  expressed,  as  such  language  is  gen- 
erally as  applicable  to  one  as  to  the  other.  It  will  depend  first  and  chiefly 
upon  whether  the  act  which  constitutes  the  condition  is  capable  of  being  per- 
formed concurrently  with  the  covenant  or  promise  to  which  it  is  annexed.  If 
it  is  not,  the  condition  must  be  precedent.  If  it  is,  the  condition  will  be  con- 
current, if  it  has  the  other  necessary  qualities  of  concurrent  condition  (§  133)  ; 
otherwise  it  will  be  precedent. 
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22.  In  a  unilateral  contract  the  only  act  which  is  likely  to  be  the  subject 
of  a  concurrent  condition  is  the  act  which  constitutes  the  consideration  of  the 
covenant  or  promise,  and  that  cannot  be  the  condition  of  a  promise,  as  a 
promise  cannot  exist  until  the  consideration  is  performed.  Therefore  in 
Collins  V.  Gibbs,  462,  and  in  Ball  c.  Peake,  791,  the  declaration  stated  no 
promise,  but  only  an  ofEer.  A  covenant,  however,  may  be  conditional  upon 
the  performance  of  the  consideration,  and  such  a  condition  will  generally  be 
concurrent;  e.  g.  in  Large  e.  Cheshire,  795,  aud  in  Lancashire  v.  Killing- 
worth,  796.  Moreover,  if  a  covenant  be  given  before  the  consideration  for  it 
is  performed,  and  if  there  be  no  covenant  to  perform  the  consideration,  the 
only  way  of  securing  its  performance  is  by  making  the  covenant  expressly 
conditional  on  its  performance.  In  such  a  case,  therefore,  the  court  will  be 
astute  to  find  an  express  condition.  Thus,  in  Lock  u.  Wright,  456,  the 
defendant's  covenant  to  pay  for  the  stock  was  held  to  be  expressly  conditional 
upon  the  transfer  of  the  stock,  though  it  was  difficult  to  fiud  such  a  condition 
in  the  covenant ;  and  if  it  had  appeared  that  there  was  a  covenant  by  the 
plaintiff  to  transfer  the  stock,  the  court  would  not  have  held  that  the  transfer 
of  it  was  an  express  condition  of  the  defendant's  covenant  to  pay  for  it. 
There  is  indeed  reason  to  suspect  that  the  plaintiff  had  covenanted  to  transfer 
the  stock  by  a  separate  deed,  and,  if  so,  each  deed  constituted  a  separate 
unilateral  contract,  and  each  was  independent  of  the  other,  unless  expressly 
conditional  upon  the  performance  of  the  other.  Compare  Callonel  v.  Briggs, 
722. 

23.  In  a  bilateral  contract,  if  the  covenant  or  promise  on  one  side  be 
expressly  conditional  upon  the  performance  of  the  covenant  or  promise  on  the 
other  side,  the  condition  will  be  concurrent  if  the  same  act  would  constitute  a 
concurrent  condition  by  implication  in  the  absence  of  any  express  condition ; 
otherwise  it  will  be  precedent.  Therefore,  in  Brocas'  Case,  442,  in  Lea  «. 
Exelby,  789,  in  Pordage  v.  Cole,  625,  and  in  Sibthorp  v.  Brunei,  079,  the 
conditions  were  all  concurrent,  whether  express  or  implied,  because  there 
would  have  been  mutual  and  concurrent  conditions  in  each  case  by  implica- 
tion, in  the  absence  of  any  express  condition.  So  in  Giles  v.  Giles,  744,  the 
execution  and  delivery  of  the  release  by  the  plaintiff  was  a  concurrent  condi- 
tion of  the  defendant's  promise  to  pay  the  200/. ,  the  former  being  the  consid- 
eration of  the  latter.  In  Storer  o.  Gordon,  639,  the  delivery  of  the  outward 
cargo  would  have  been  a  condition  precedent  to  the  payment  of  the  freight  on 
it,  had  not  the  plaintiff  had  a  lien  on  the  cargo  by  virtue  of  which  he  was 
entitled  to  retain  it  until  the  freight  was  paid;  but  the  latter  fact  made  the 
condition  concurrent.  On  the  other  hand,  in  Peeters  v.  Opie,  792,  the  condi- 
tion of  the  defendant's  promise  wag  necessarily  precedent,  whether  express  or 
implied,  as  the  plaintiff's  promise  was  incapable  of  beinc;-  performed  at  the 
same  moment  as  the  defendant's.  So  in  Giles  v.  Giles,  744,  the  performance 
of  the  plaintiff's  promises  i-especting  the  tenancy  could  not  be  a  concurrent 
condition  of  the  defendant's  promise  to  pay  the  200/.,  as  the  former  was  not 
the  consideration  for  tlie  latter;  and  therefore  it  was  necessarily  a  condition 
precedent.  So  in  Jones  v.  Barkley,  901,  the  delivery  of  the  assignment  and 
release,  and  in  Northrup  v.  Northrup,  721,  the  payment  of  the  rent,  could 
not  be  concurrent  conditions  for  the  reason  stated  in  §  133,  and  therefore  they 
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were  precedent.    In  Austin  v.  Jervoyse,  790,  it  seems  that  the  condition  was 
rightly  held  to  be  precedent.     Compare  Kingston  v.  Preston,  cited  905. 

24.  It  must  not  be  inferred  from  what  has  been  said  that  there  can  never 
be  express  concurrent  conditions  in  a  bilateral  contract  except  where  the  law 
would  imply  them ;  for  mutual  promises  contained  in  separate  writings  con- 
stitute a  bilateral  contract  in  which  no  conditions  will  be  implied,  and  yet 
each  promise  may  be  expressly  conditional  upon  the  concurrent  performance 
of  the  other.     Callonel  v.  Briggs,  722,  is  an  example  of  this. 

25.  Concurrent  conditions  implied  in  fact  do  not  often  occur  in  practice,  or 
rather  questions  do  not  often  arise  upon  them.  Such  conditions  always  exist, 
however,  where  mutual  covenants  or  promises  are  in  their  nature  dependent 
on  each  other,  i.  e.  where  neither  can  be  performed  unless  the  other  is  per- 
formed at  the  same  moment,  e.  g.  mutual  promises  to  marry.  There  are 
many  mutual  covenants  and  promises  which  are  necessarily  dependent  on  each 
other  to  a  certain  extent,  but  not  to  the  full  extent  that  they  are  dependent 
by  implication  of  law.  Thus,  in  the  case  of  mutual  promises  to  buy  and 
sell,  one  party  cannot  buy  unless  the  other  will  sell,  and  convei-sely;  and, 
therefore,  the  buying  and  selling  are  necessarily  dependent  acts.  But  the 
payment  of  the  price  is  not  necessarily  dependent  upon  the  delivery  or  trans- 
fer of  the  property,  nor  conversely;  and,  therefore,  these  latter  acts  are 
dependent  only  by  implication  of  law.  It  may  be  added,  that  there  is  but 
little  resemblance  between  concurrent  conditions  implied  in  fact,  and  those 
which  are  implied  by  law,  and  therefore  what  is  elsewhere  (§  133)  said  of  the 
latter  has  little  application  to  the  former. 

See  tits.  Conditions  ;  Conditions  Precedent  ;  Conditions  Subse- 
quent; Dependent  and  Independent  Covenants  and  Promises;  Per- 
formance OF  Conditions. 

CONDITIONS. 

26.  A  covenant  or  promise  is  conditional  when  its  performance  depends 
upon  a  future  and  uncertain  event.  The  futurity  and  uncertainty  of  the 
event  have  reference  to  the  time  when  the  covenant  or  promise  is  made.  If 
the  event  has  then  ceased  to  be  future  and  uncertain,  though  not  to  the 
knowledge  of  the  covenantor  or  promisor,  it  will  not  constitute  a  condition. 
Nor  is  it  sufficient  that  the  event  bs  future,  unless  it  be  also  uncertain;  and 
the  uncertainty  must  not  be  merely  as  to  the  time  when  the  event  will 
happen,  but  as  to  whether  it  will  ever  happen.  It  is  sufficient,  however,  that 
the  event  is  uncertain,  for  then  it  must  necessarily  be  future  also.  It  may  be  an 
event  over  which  neither  of  the  parties  has  any  control,  or  it  may  be  one  within 
the  control  of  the  covenantee  or  promisee,  e.  y.  where  it  consists  in  his  doing 
or  not  doing  a  certain  act.  It  may  also  consist  of  an  act  to  be  done  or  not  to 
be  done  by  the  covenantor  or  promisor,  e.  y.  where  one  covenants  or  promises 
to  do  a  specific  thing,  and  in  the  event  of  his  not  doing  it  to  pay  $1,000;  but 
it  cannot  depend  upon  the  mere  will  and  pleasure  of  the  covenantor  or  prom- 
isor, for  such  an  event  would  destroy  the  covenant  or  promise  instead  of 
making  it  conditional.  Thus,  if  A  promise  B  to  buy  the  latter's  horse  at 
such  a  price  if  he  likes  him  after  a  week's  trial,  the  promise  will  be  void 
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unless  it  can  be  interpreted  as  a  promise,  for  example,  to  buy  the  horse  unless 
a  week's  trial  shall  bring  to  light  some  fault  in  him  of  which  the  buyer 
was  ignorant  when  he  made  the  promise.  Pothier,  Traits  des  Obligations, 
Part.  2,  c.  3,  art.  1,  §  2. 

27.  A  covenant  or  promise  cannot  be  conditional  unless  it  first  exist ;  it  is 
only  the  performance  of  it  that  the  condition  renders  uncertain.  An  event, 
therefore,  which  must  happen  before  a  covenant  or  promise  is  made,  does  not 
make  the  covenant  or  promise  conditional.  If  the  event  happens,  the  cove- 
nant or  promise  is  absolute;  if  it  does  not  happen,  no  covenant  or  promise  is 
made.  In  such  cases  the  condition  is  made  when  the  offer  is  made,  and  the 
condition  is  annexed  to  the  offer,  and  becomes  a  part  of  it;  but  before  the 
covenant  or  promise  is  made  the  event  has  ceased  to  be  uncertain,  and  hence 
the  condition  has  ceased  to  exist.  In  short,  it  is  the  offer,  and  not  the  cove- 
nant or  promise,  that  is  conditional.  The  consideration  of  evei-y  unilateral 
promise  is  necessarily  a  condition  of  this  nature  until  it  is  given  or  performed, 
while  the  consideration  of  a  unilateral  covenant  may  be  a  condition  of  the  cove- 
nant or  of  the  offer,  according  to  the  intention  of  the  covenantor.    See  p.  117. 

28.  When  the  making  of  a  covenant  or  promise  depends  upon  whether  a 
certain  event  has  already  happened,  there  is  no  condition  of  any  kind.  If 
the  event  has  happened,  the  covenant  or  promise  is  absolute  from  the  begin- 
ning; if  the  event  has  not  happened,  there  is  no  covenant  or  promise  at 
all.  Thus,  in  OUive  v.  Booker,  501,  the  court  having  decided  that  the  de- 
fendant's promise  to  take  the  vessel  depended  upon  her  "  having  sailed  three 
weeks  ago,"  and  that  event  not  having  happened,  it  necessarily  followed  that 
the  defendant  had  made  no  promise.  So  in  Behn  v.  Burness,  556,  the  state- 
ment that  the  vessel  was  "now  in  the  port  of  Amsterdam  "  being  untrue,  it 
followed  from  the  decision  of  the  court  that  the  defendant  had  made  no 
promise.  See  tit.  Notice.  If  the  question  had  arisen  in  either  of  these 
cases  whether  the  plaintiff  was  bound,  it  would  have  presented  some  difficulty. 
The  presumption  that,  in  a  bilateral  contract,  neither  party  intends  to  be 
bound  unless  the  other  is  also  bound  (§  11),  would  seem  to  have  been  effectually 
rebutted  by  the  tei-ms  of  the  charter-party ;  but  it  would  have  been  more  diffi- 
cult to  answer  the  objection  (the  charter-party  not  having  been  under  seal  in 
either  case)  that  the  plaintiff's  promise  was  without  consideration.     See  §  89< 

29.  As  the  event  which  is  to  render  a  covenant  or  promise  conditional  must 
not  happen  before  the  covenant  or  promise  is  made,  so  it  must  not  happen 
after  it  is  performed ;  for  the  effect  of  the  condition  must  be  to  render  the  per- 
formance uncertain,  whereas  an  event  happening  after  performance  cannot 
affect  the  covenant  or  promise  in  any  manner.  Conditions  cannot  therefore 
be  divided  into  classes  with  reference  to  their  relation  in  point  of  time 
either  to  the  making  or  to  the  performance  of  the  covenant  or  promise ;  nor 
can  they,  with  reference  to  the  nature  of  the  event,  for  any  uncertain  event 
which  is  to  happen,  if  at  all,  between  thi'  making  of  the  covenant  or  promise 
and  its  performance  (or  conoui-rently  with  the  latter  at  latest),  may  constitute 
a  condition  of  any  kind.  In  truth,  the  division  of  conditions  into  conditions 
precedent,  concurrent  conditions,  and  conditions  subsequent,  is  designed  to 
mark  the  relation  in  point  of  time  between  the  event  which  constitutes  the 
condition  and  the  obligation  of  the  covenant  or  promise.     What  that  relation 
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is  in  any  given  case  depends  upon  when  the  obligation  of  the  covenant  or 
promise  is  to  arise,  and  that  depends  upon  the  intention  of  the  covenantor 
or  promisor.  Thus,  if  the  covenant  or  promise  is  not  designed  to  impose  any 
obligation  or  confer  any  right  untU  the  event  happens,  the  condition  is  said  to 
be  precedent,  i.  e.  it  pi-ecedea  the  obligation  in  time.  So,  if  the  covenant  or 
promise  is  designed  to  impose  an  obligation  and  confer  a  right  from  the  mo- 
ment when  it  is  made,  and  so  before  the  event  happens,  the  condition  is  said 
to  be  subsequent,  i.  e.  subsequent  in  time  to  the  obligation.  Finally,  if  the 
covenant  or  promise  is  designed  to  impose  an  obligation  and  confer  a  right  at 
the  moment  when  the  event  happens,  the  condition  is  said  to  be  concurrent, 
i.  e.  concurrent  in  time  with  the  obligation.  In  this  last  case  the  event  which 
constitutes  the  condition  always  consists  of  some  act  to  be  done  by  the  cove- 
nantee or  promisee,  and  the  object  of  having  the  obligation  arise  at  the  very 
moment  when  the  event  happens  (rather  than  afterwards)  is  to  enable  the 
covenantee  or  promisee  to  insist  upon  performance  of  the  covenant  or  promise 
at  the  same  moment  that  he  pei'forms  the  condition ;  and  it  is  this  right  of  the 
covenantee  or  promisee  that  constitutes  the  chief  difference  between  conditions 
precedent  and  concurrent  conditions.  Hence  the  idea  has  naturally  arisen 
that  the  relation  in  time  between  the  performance  of  the  covenant  or  promise 
and  the  performance  of  the  condition  is  the  cause,  instead  of  the  consequence, 
of  the  condition's  being  concurrent. 

30.  Between  conditions  precedent  and  conditions  subsequent  the  differences 
are  important  and  radical.  In  case  of  a  condition  precedent,  as  the  obligation 
to  perform  the  covenant  or  promise  does  not  arise  until  the  event  happens,  of 
course  until  then  there  can  be  no  breach  of  the  obligation,  and  hence  no 
action  can  be  brought;  and  when  an  action  is  brought,  it  is  a  necessary  part 
of  the  plaintiff's  case  to  allege  and  prove  that  the  event  has  happened.  In  the 
case  of  a  condition  subsequent,  on  the  other  hand,  as  the  obligation  to  per- 
form the  covenant  or  promise  arises  the  moment  that  the  latter  is  made,  a 
breach  of  the  obligation  has  no  connection  with  the  happening  of  the  event, 
and  may  take  place  either  before  or  after  the  event  happens.  When  an  action 
is  brought,  therefore,  the  plaintiff  can  make  out  his  case  without  any  reference 
to  the  condition,  and  if  in  truth  the  event  has  happened,  and  the  defendant  is  in 
consequence  not  bound  to  perform  his  covenant  or  promise,  the  burden  lies 
upon  him  to  allege  and  prove  that  fact.  A  condition  subsequent,  therefore,  is 
always  a  defence,  and  an  affirmative  one.  While  the  performance  of  the 
covenant  or  promise  depends  upon  the  happening  of  the  event  in  both  cases, 
it  depends  upon  it  in  a  different  sense  in  the  one  case  from  what  it  does  in  the 
other;  in  case  of  a  condition  precedent,  the  covenant  or  promise  is  not  to  be 
performed  unless  the  event  happens,  while,  in  the  case  of  a  condition  subse- 
quent, it  is  not  to  be  performed  if  it  happens.  A  condition  precedent  is  an 
element  in  the  creation  of  an  obligation ;  a  condition  subsequent  is  one  of  the 
means  by  which  an  obligation  is  extinguished. 

31.  When  it  is  said  that,  in  the  case  of  a  condition  subsequent,  the  obliga- 
tion to  perform  arises  immediately  upon  the  making  of  the  covenant  or  prom- 
ise, it  must  not  be  inferred  that  performance  is  necessarily  to  take  place 
immediately.  An  obligation  may  exist  now  to  do  a  thing  at  a  future  time, 
and  it  may  or  may  not  be  certain  when  that  time  will  arrive,  provided  it  *  ■ 
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certain  that  it  will  arrive  some  time ;  and  yet  the  performance  of  that  obligation 
may  be  liable  to  be  defeated  by  a  condition  subsequent.  It  is  possible,  there- 
fore, for  an  obligation  to  be  extinguished  by  a  condition  subsequent  before  the 
time  for  performing  the  obligation  arrives,  and  hence  before  any  right  of 
action  accrues.  Yet  if  an  action  be  brought  after  the  time  for  performance 
arrives,  the  plaintiff  will  be  able  to  state  and  prove  facts  which  will  entitle  him 
to  recover,  unless  the  defendant  sets  up  and  proves  his  defence  arising  from 
the  condition  subsequent. 

See  tits.  Concurrent  Conditions;  Conditions  Precedent;  Conditions 
Subsequent;  Dependent  and  Independent  Covenants  and  Promises; 
Performance  op  Conditions. 

CONDITIONS  PRECEDENT. 

32.  Of  the  three  classes  into  which  conditions  are  divided,  conditions  sub- 
sequent seldom  occur,  and  concurrent  conditions  are  only  a  modified  form  of 
conditions  precedent.  The  latter,  therefore,  constitute  the  typical  class  of  con- 
ditions, and  when  the  term  "  condition  "  is  used  without  qualification,  a  con- 
dition precedent  is  supposed  to  be  meant.  Any  uncertain  event,  which  is 
capable  of  being  a  condition  of  any  kind,  may  be  a  condition  precedent,  but 
generally  the  event  consists  of  some  act  to  be  done  by  the  covenantee  or  prom- 
isee. This  act  may  be  one  which  the  covenantee  or  promisee  is  under  no 
obligation  to  perform,  as  is  always  the  case  where  there  is  only  one  unilateral 
contract  between  the  parties;  or  it  may  be  one  which  he  binds  himself  to 
perform,  as  i.s  commonly  the  case  when  the  condition  is  contained  in  a  bilateral 
contract.  When  there  are  two  mutual  covenants  or  promises,  each  of  which 
is  absolute  in  terms,  and  each  of  which  is  capable  of  being  performed  without 
the  other,  and  yet  one  of  them  is  subject  to  the  condition  of  the  other's  being 
performed  first,  the  condition  is  necessarily  implied,  there  being  no  evidence 
of  any  actual  intention  to  make  the  covenant  or  promise  conditional.  All 
other  conditions  are  founded  upon  the  actual  intention  of  the  covenantor  or 
promisor  in  each  case,  and  they  must,  therefore,  be  contained  in  the  covenant 
or  promise  to  which  they  are  respectively  annexed.  A  condition,  however, 
may  be  contained  in  a  covenant  or  promise  in  two  ways:  it  may  be  expressed 
in  direct  terms,  or  the  covenant  or  promise  may  be  of  such  a  nature,  or  may 
be  so  worded,  that  it  cannot  be  performed  until  something  has  been  done  by 
the  covenantee  or  promisee.  In  the  former  case  the  condition  is  express ;  in 
the  latter,  it  is  neither  express  in  the  same  sense  as  in  the  former,  nor  implied 
in  the  same  sense  as  in  the  case  first  stated.  All  conditions,  however,  which 
are  not  expressed  in  terms  may  be  properly  said  to  be  implied;  when  the  im- 
plication is  not  founded  upon  anything  contained  in  the  covenant  or  promise, 
the  condition  is  implied  by  law;  when  the  implication  is  founded  upon  some- 
thing contained  in  the  covenant  or  promise,  the  condition  is  implied  in  fact. 
According  to  a  di.stinction  which  seems  to  be  well  founded  (Lieber,  Herme- 
neutios,  c.  1,  §  8,  c.  3,  §  2,  co.  4,  o),  conditions  implied  bylaw  are  ba.sed  upon 
the  construction  of  the  covenant  or  promise,  while  conditions  implied  in  fact 
are  based  upon  its  interpretation.  Conditions  implied  by  law  have  been  fully 
considered  under  another  title.     (See  tit.  Dependent  and  Independent 
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Covenants  and  Promises.)    It  only  remains,  therefore,  to  consider  the 
other  two  classes  of  conditions  precedent. 

33.  When  one  of  the  parties  to  a  contract  wishes  to  secure  the  performance 
of  some  act  by  the  other  party,  or  the  happening  of  some  event  supposed  to  be 
in  the  power  of  the  other  party,  he  may  accomplish  his  object  in  either  of  two 
ways;  namely,  by  requiring  from  the  other  party  a  covenant  or  promise  to  do 
the  act,  or  that  the  event  shall  happen,  or  by  making  his  own  covenant  or 
promise  expressly  conditional  upon  the  performance  of  the  act  or  the  happen- 
ing of  the  event.  If  he  adopts  the  former,  he  will  refuse  to  covenant  or 
promise  at  all  unless  the  other  party  also  covenants  or  promises  at  the  same 
time ;  if  he  adopts  the  latter,  he  will  refuse  to  make  any  covenant  or  promise 
except  a  conditional  one,  and  unless  the  other  party  will  accept  the  covenant  or 
promise  with  the  condition  annexed  to  it,  there  will  be  no  contract.  When 
attention  is  called  to  it,  the  distinction  seems  very  obvious  between  a  promise 
by  A  to  B  to  do  a  certain  thing,  and  a  promise  by  B  to  A  on  condition  that 
A  shall  do  the  same  thing;  but  it  is  a  distinction  which  is  very  apt  to  be 
overlooked.  When  parties  are  making  a  contract,  their  attention  is  likely  to  be 
occupied  with  the  things  to  be  done  by  one  party  or  the  other,  rather  than  with 
the  security  that  each  is  to  have  for  performance  by  the  other ;  and  the  distinction 
between  a  covenant  or  promise  to  do  a  thing,  and  a  condition  that  it  shall  be 
done,  has  to  do  with  the  latter  exclusively.  It  is  not  uncommon,  therefore, 
for  contracts,  especially  those  made  without  professional  assistance,  to  contain 
a  clause  requiring  a  certain  thing  to  be  done  by  one  of  the  parties,  without 
indicating  at  all  how  the  other  is  to  compel  its  performance,  i.  e.  without  in- 
dicating whether  the  clause  is  intended  to  be  a  covenant  or  promise,  or  a  con- 
dition. For  example,  if  the  subject  of  a  contract  be  a  certain  voyage  to  be 
made  by  a  certain  vessel,  and  it  be  stated  that  the  vessel  shall  sail  (t.  e.  begin 
the  voyage)  on  or  before  a  certain  day,  it  will  be  clear  that  the  party  who  is  to 
navigate  and  control  the  vessel  is  the  one  who  is  to  see  that  she  sails  by  the 
day  named ;  but  what  penalty  he  is  to  suffer  in  the  event  of  her  not  so  sailing, 
namely,  whether  he  is  to  become  liable  in  damages  for  a  breach  of  contract,  or 
to  lose  all  rights  under  the  contract  against  the  other  party  by  a  breach  of  con- 
dition, will  not  appear  with  any  certainty  from  the  mere  words,  as  they  are 
consistent  with  either  view.  Fortunately,  however,  there  is  another  clew  to 
the  true  intei'pretation  of  such  a  clause.  If  it  is  the  language  of  the  party 
alone  who  is  to  do  the  act,  it  can  only  be  a  covenant  or  promise;  if  it  is  the 
language  of  the  other  party  alone,  it  can  only  be  a  condition.  The  rule,  there- 
fore, that  language  is  to  be  so  construed,  ut  res  magis  ealeat  quam  pereat,  will 
be  decisive.  Moreover,  the  words  of  such  a  clause  will  have,  in  fact,  a  differ- 
ent meaning,  according  to  the  party  who  uses  them.  If  they  are  used  in  a 
contract  by  the  party  who  is  to  do  the  act,  they  plainly  import  that  he  binds 
himself  to  do  it;  while,  if  they  are  used  by  the  party  for  whose  benefit  the  act 
is  to  be  done,  they  fairly  mean  that  he  will  require  it  to  be  done,  i.  c.  that  his 
own  obligation  shall  be  conditional  upon  its  being  done.  How  then  shall  it  be 
ascertained  to  whom  the  language  of  such  a  clause  is  to  be  imputed  ?  If  the 
contract  be  clearly  unilateral  (e.  g.  a  policy  of  insurance),  of  course  the 
answer  to  this  question  admits  of  no  doubt.  In  such  a  contract  only  one 
party  speaks,  and  that  is  the  covenantor  or  promisor.     Any  clause,  therefore, 
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in  a  policy  of  insurance,  requiring  any  act  to  be  done  by  the  insured,  will  be  a 
condition  of  the  covenant  or  promise  of  insurance,  though  its  language  may 
more  naturally  import  a  covenant  or  promise  by  the  insured.  ^V'orsley  «. 
Wood,  472;  Mason  o.  Harvey,  530;  Roper  «.  Leudun,  5-tG.  This  seems  to  be 
the  true  reason  why  the  clauses  in  marine  policies  of  insurance  commonly  called 
warranties  have  always  been  held  to  be  conditions.  But  if  the  contract  be 
bilateral,  the  question  does  not  admit  of  so  unqualified  an  answer,  as  any 
clause  which  the  contract  contains  may  he  the  language  of  either  party.  It 
seeni-i,  however,  that  a  clause  in  a  bilateral  contract  which  simply  states  that 
a  certain  thing  shall  be  done,  or  that  a  certain  event  shall  happen,  or  has  hap- 
pened, must  be  taken  prima  facie  to  be  the  language  of  the  party  who  is  to  do 
the  act,  or  within  whose  knowledge  or  power  the  event  is  supposed  to  be.  Such 
a  clause  clearly  cannot  be  imputed  to  the  other  party,  unless  there  is  some 
special  reason  for  so  doing.  It  seems,  therefore,  that  a  clause  which  would  be 
a  warranty  in  a  marine  policy  of  insurance  will  prima  facie  be  a  stipulation  by 
the  ship-owner  in  a  charter-party;  e.  g.  in  Glaholm  u.  Hays,  492;  OUive  v. 
Booker,  501;  Oliver  o.  Fielden,  505;  Behn  u.  Burness,  556.  This  view  may 
be  adopted  without  impeaching  any  of  the  foregoing  cases,  for  the  clause  upon 
which  the  question  arose  in  each  of  them,  assuming  it  to  be  a  stipulation  on 
the  part  of  the  plaintiff,  also  constituted  an  implied  condition  of  the  covenant 
or  promise  sued  on.  Compare  Grafton  w.  Eastern  Counties  Railway  Co.  527. 
It  seems  that  a  bought  note  or  a  sold  note,  although  in  strictness  a  part  of  a 
bilateral  contract  (§  118),  is  to  be  treated  as  a  unilateral  contract  for  the 
purposes  of  the  present  question.  In  other  words,  a  bought  note  is  the  lan- 
guage of  the  buyer  alone,  as  a  sold  note  is  the  language  of  the  seller  alone; 
and,  therefore,  if  a  bought  note  requires  anything  to  be  done  by  the  seller,  or 
if  a  sold  note  requires  anything  to  be  done  liy  the  buyer,  the  doing  of  it  will 
be  an  express  condition.  Per  Tindal,  C.  J.,  p.  495.  In  Graves  v.  Legg,  532, 
it  is  not  expressly  stated  that  the  contract  declared  on  was  contained  in  a 
bought  note,  but  it  may  safely  be  assumed  that  it  was,  and  therefore  the  clause 
upon  which  the  question  arose  constituted  an  express  condition.  It  may  be 
added,  that,  in  a  bilateral  contract,  the  same  clause  may  be  to  some  extent  the 
language  of  both  parties,  and  so  be  both  a  stipulation  and  an  express  condition; 
but  it  seems  that  that  can  only  be  where  the  clause  contains  some  word  or 
words  importing  a  condition,  and  some  other  word  or  words  importing  a  stipu- 
lation, e.  g.  in  Holder  v.  Taylor,  620,  where  the  word  "  provided"  made  an 
express  condition,  and  the  word  "  agreed"  made  a  stipulation;  but  it  seems 
that  such  a  construction  was  not  admissible  in  either  of  the  cases  previously 
cited  (the  words  importing  a  stipulation  only) ,  nor  in  either  of  the  following 
cases,  the  words  importing  a  condition  only:  Thomas  u.  Cadwallader,  458; 
Neale  v.  Ratoliff,  510;  Anon.  443;  Hays  u.  Bickerstaffe,  630;  Dawson  u. 
Dyer,  655. 

34.  AVhen  a  bilateral  contract  consists  on  one  side  in  doing  (faciendo), 
and  on  the  other  in  giving  (dando)  in  payment,  and  the  payment  is  to  be 
made  in  instalments,  a  difference  is  to  be  observed  between  making  the  in- 
stalments payable  at  fixed  dates,  and  making  them  payable  respectively  when 
certain  portions  of  the  other  side  of  the  contract  have  been  performed;  for  in 
the  former  case  the  payments  will  be  subject  to  no  condition  unless  a  condition 
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can  be  implied,  while  in  the  latter  case  they  are  subject  to  an  express  condition. 
In  all  building  contracts,  therefore,  and  other  similar  contracts,  in  which  pay- 
ment is  agreed  to  be  made  in  instalments  as  the  work  progresses,  each  pay- 
ment is  subject  to  an  express  condition;  e.  g.  in  Terry  v.  Duntze,  G34,  where 
the  words  "  as  soon  as  "  plainly  made  an  express  condition.  Hence  the  rea- 
soning of  BuUer,  J. ,  even  if  it  had  been  correct  with  reference  to  implied 
conditions,  had  no  tendency  to  establish  the  conclusion  at  which  he  arrived, 
namely,  that  the  plaintiffs  were  "  entitled  to  theii-  action  for  the  money  with- 
out averring  performance." 

35.  In  Holdipp  v.  Otway,  445,  the  words  "  as  soon  as  "  made  the  settling  of 
the  bills  of  costs,  as  therein  provided  for,  a  condition  precedent  to  the  defend- 
ant's obligation  to  pay.  So  in  Seeger  v.  Duthie,  691,  the  clearing  of  the 
vessel  from  London  was  an  express  condition  of  the  defendant's  promise  to 
pay  the  600L  So  in  Braunstein  v.  Accidental  Death  Ins.  Co.  827,  the  de- 
fendant's promise  to  pay  was  upon  the  express  condition  that  the  amount  to 
be  paid  be  ascertained,  in  case  of  difference  or  dispute,  by  arbitration;  and  it 
would  have  been  the  same,  though  the  contract  had  been  bilateral,  and  there 
had  been  a  mutual  agreement  to  refer  disputes  to  arbitration. 

36.  When  a  conditional  promise  is  made  to  pay  a  debt,  or  when  a  condi- 
tional covenant  is  made  to  pay  a  debt  which  the  covenant  itself  does  not 
create,  though  no  action  will  lie  on  the  promise  or  covenant  until  the  condi- 
tion is  satisfied,  it  does  not  follow  that  an  action  will  not  lie  for  the  debt 
itself  without  regard  to  the  condition.  Indeed,  as  the  promise  or  covenant 
does  not  create  the  debt,  it  follows  that  the  debt  will  not  be  at  all  affected  by 
any  condition  which  is  annexed  to  the  covenant  or  promise  merely.  In  such 
cases,  therefore,  it  is  necessary  to  see  whether  the  condition  is  annexed  to  the 
debt  itself  as  well  as  to  the  promise  or  covenant.  For  example,  if  in  a  lease 
a  certain  rent  be  reserved  to  the  lessor  without  condition  or  qualification,  and 
in  another  part  of  the  lease  the  lessee  covenant  to  pay  the  rent  reserved  upon 
a  certain  condition,  it  seems  that  the  condition  will  not  affect  the  lessor's 
right  to  recover  the  rent  by  an  action  of  debt  or  by  distress,  since  that  right 
is  not  at  all  derived  from  the  covenant.  So  in  building  contracts  the  owner's 
indebtedness  for  the  price  agreed  upon  is  not  created  by  his  promise  to  pay 
it,  but  by  the  performance  of  the  work.  Such  indebtedness  will  arise, 
therefore,  and  become  payable  the  moment  that  the  work  is  completely  per- 
formed, unless  it  be  expressly  made  conditional  or  the  payment  of  it  be 
expressly  postponed;  and  it  does  not  necessarily  follow,  because  the  owner 
promises  to  pay  the  debt  upon  a  condition,  e.  g.  upon  the  production  of  the 
architect's  certificate,  that  the  debt  itself  is  subject  to  the  same  condition. 
Such  a  condition  is  very  harsh ;  for  it  not  only  makes  the  payment  for  work 
done  dependent  upon  an  event  which  has  no  necessary  connection  with  the 
merit  of  the  work,  but  upon  an  event  which  is  absolutely  within  the  power  of 
a  person  employed  and  paid  by  the  party  who  makes  the  condition.  The 
court  should  not,  therefore,  give  a  condition  such  a  construction,  if  it  can 
fairly  avoid  doing  so.  It  must  be  admitted,  however,  that  a  condition  annexed 
to  a  promise  to  pay  a  debt  will  commonly,  upon  the  true  construction  of  the 
instrument  in  which  it  is  contained,  extend  to  the  debt  itself.  See  Morgan  u. 
Biruie,  487;  Clarke  v.  Watson,  572.     There  is  a  difference  also  between  a 
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promise  to  pay  a  debt  on  a  certain  condition,  and  a  proviso  that  the  debt  shall 
be  payable  only  upon  a  certain  condition;  for  the  latter  necessarily  renders 
the  debt  itself  conditional.  Milner  v.  Field,  516;  Batterbury  v.  Vyse,  835. 
A  condition  which  makes  the  payment  of  a  debt  dependent  upon  the  will  and 
pleasure  of  the  debtor  is  repugnant  to  the  debt  itself,  and  hence  it  will  either 
destroy  the  debt,  or  the  condition  itself  will  be  void.  Dallman  v.  King, 
4  Bing.  N.  C.  105;  Pothi^r,  Traite  des  Obligations,  Part.  2,  c.  3,  art.  1, 
§  2.  Therefore,  a  proviso  in  a  contract  that  work  shall  not  be  paid  for 
unless  it  be  done  to  the  satisfaction  of  the  employer,  will  be  construed  to 
mean,  ut  res  magis  valeat  quam  pereat,  unless  it  be  done  to  his  reasonable 
satisfaction.  Dallman  v.  King,  supra;  Braunstein  v.  Accidental  Death  Ins. 
Co.  827.  But  this  principle  s  not  applicable  to  a  proviso  that  work  shall  not 
be  paid  for  unless  it  be  done  to  the  satisfaction  of  a  third  person,  though  such 
third  person  be  employed  and  paid  by  the  party  who  makes  the  proviso,  and 
hence  must  be  presumed  to  be  in  his  interest. 

37.  In  Slater  v.  Stone,  444,  and  in  Bragg  v.  Nightingale,  623,  the  decision 
of  the  court  illustrates  the  maxim,  Qui  hceret  in  litera  hceret  in  cortice.  In 
both  cases  alike  the  lessee's  covenant  to  repair  was  clearly  subject  to  the 
express  condition  that  the  lessor  first  repair;  and  in  both  cases  alike  the 
meaning  clearly  was  that  the  lessor  should  deliver  the  premises  to  the  lessee 
in  good  repair  at  the  beginning  of  the  term,  and  then  that  the  lessee  should 
keep  them  in  good  repair  during  the  term,  and  deliver  them  up  in  good  repair 
at  the  end  of  the  term.     Compare  Neale  v.  Ratcliff,  510. 

38.  An  instance  has  been  referred  to  already  (Teny  v.  Duntze,  634)  in 
which  the  court  overlooked  or  disregarded  a  condition  plainly  expressed;  and 
there  are  other  cases  in  which  the  same  thing  has  happened.  Thus,  Boone  v. 
Eyre,  838,  contained  an  express  condition,  which  was  not  noticed  by  the  court, 
but  which  ought,  it  seems,  to  have  been  deemed  conclusive  in  the  defendant's 
favor.  So  in  Hays  o.  Bickerstaffe,  630,  and  in  Dawson  v.  Dyer,  655,  the 
defendant's  covenant  for  qniet  enjoyment  was  subject  to  the  express  condition 
of  the  plaintifE's  performing  the  covenants  in  the  lease  on  his  part;  yet,  though 
it  was  admitted  that  the  condition  had  not  been  performed,  the  defendant 
was  held  liable.  In  the  latter  case  it  was  conceded  that  an  entry  by  the 
defendant  to  enforce  a  forfeiture  would,  not  have  been  a  breach  of  the  cove- 
nant for  quiet  enjoyment;  but  neither  the  covenant  nor  the  condition  made 
any  distinction  between  an  entry  by  the  defendant  and  an  entry  by  any  other 
person  claiming  under  him,  nor  between  an  entry  upon  the  ground  of  for- 
feiture and  an  entry  for  any  other  cause ;  nor  does  the  language  of  either  the 
covenant  or  the  condition  admit  of  any  such  distinction  or  distinctions  being 
made  by  construction.  In  Hunlocke  v.  Blacklowe,  627,  it  was  admitted  that 
the  words  "in  consideration  of  the  performance  thereof"  would  have  made 
performance  by  the  plaintiff  a  condition  precedent  to  the  payment  of  the 
annuity,  but  for  the  fact  that  it  was  "  not  possible  for  the  plaintiff  to  perform 
his  covenant  in  his  lifetime."  This,  however,  was  assuming  that  "  perform- 
ance," in  the  clause  quoted  above,  could  only  mean  "entire  performance," 
whereas  the  true  construction  appears  to  have  been  that  performance  by  the 
plaintiff  to  the  time  when  any  annual  sum  became  payable  was  a  condition 
precedent  to  its  payment.     §  129.     So  in  Stavers  v.  Curling,  876,  the  words 
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"  on  the  performance  of  the  before-mentioned  terms  and  conditions  on  the  part 
of  the  plaintiff  "  clearly  made  an  express  condition,  and  yet  the  court  disre- 
garded them,  chiefly  on  the  authority  of  Boone  o.  Eyre,  and  Hunlocke  v.  Black- 
lowe,  and  decided  the  case  upon  principles  applicable  only  to  conditions  implied 
by  law.  The  same  thing  was  done  in  Newson  v.  Smythies,  882,  though  the 
condition  was  expressed  as  plainly  as  language  could  express  it.  In  Pust  v. 
Dowie,  893,  the  condition  was  equally  plain,  and  it  seems  clear  that  it  was 
annexed  to  the  promise  to  pay  freight,  not  to  the  promise  to  take  the  vessel; 
and  if  so,  it  was  impossible  to  maintain  an  action  on  the  former  promise,  if 
the  condition  had  not  been  complied  with;  nor  ought  the  plaintiff  in  that 
event  to  have  recovered  more  than  a  quantum  meruit,  to  which  he  was  admitted 
to  be  entitled.  The  decision  on  appeal  involved  only  a  question  of  costs,  as 
the  plaintiff  proved  that  the  condition  had  been  complied  with.  See  5  B.  & 
S.  20.  The  case  of  Tidey  v.  Mollett,  567,  might  have  been  decided  upon  the 
short  ground  that  the  words  "  in  consideration  of  these  conditions  being  ful- 
filled" rendered  the  defendant's  obligation  to  take  the  house  expressly  condi- 
tional upon  the  plaintiff's  performing  before  the  14th  of  June  everything  that 
was  to  be  performed  by  him  before  that  date. 

39.  Sometimes  it  will  appear  from  the  entire  scope  and  object  of  a  con- 
tract that  a  covenant  or  promise  which  is  not  conditional  in  terms  was  never- 
theless intended  to  be  conditional ;  and  it  seems  that  the  condition  should  in 
such  a  case  be  deemed  express.  Thus,  in  Bankart  o.  Bowers,  753,  it  is 
evident  that  the  promises  contained  in  the  fifth  and  seventh  clauses  of  the 
agreement  were  intended  to  be  conditional  upon  the  completion  of  the 
purchase. 

40.  When  the  subject  of  a  covenant  or  promise  is  divisible  in  its  nature, 
and  a  condition  is  annexed  to  it,  the  subject  of  which  is  also  divisible,  and 
when  the  component  parts  of  the  latter  are  capable  of  being  apportioned  to 
the  component  parts  of  the  former,  the  question  may  arise  whether  the  per- 
formance of  the  covenant  or  promise  and  the  performance  of  the  condition 
are  by  law  divisible  and  apportionable  to  each  other,  so  that  the  performance 
of  any  part  of  the  covenant  or  promise  may  be  enforced  as  soon  as  the  corre- 
sponding part  of  the  condition  is  performed.  Such  a  question,  however,  must 
be  answered  in  the  negative.  A  covenant  or  promise  is  only  what  the  cove- 
nantor or  promisor  makes  it,  and  he  makes  it  by  means  of  words  and  acts. 
If  the  meaning  of  the  latter  is  obscure  or  ambiguous,  the  subject  about  which 
they  are  employed  may  be  resorted  to  as  a  means  of  interpreting  them ;  but  if 
their  meaning  is  clear,  it  is  conclusive.  If,  therefore,  X  covenants  or  promises 
to  do  two  acts,  A  and  B,  upon  .the  happening  of  two  events,  C  and  D,  he  is 
not  bound  to  do  either  act  until  both  events  have  happened;  and  it  is  imma- 
terial that  event  C  relates  exclusively  to  act  A,  and  event  D  exclusively  to  act 
B,  for  the  meaning  of  the  words  is  clear,  and  they  do  not  admit  of  any  interpre- 
tation which  will  make  them  mean  that  act  A  shall  be  done  upon  the  hap- 
pening of  event  C,  and  act  B  upon  the  happening  of  event  D.  Hence,  the 
case  of  Neale  v.  Ratcliff,  510,  should  have  been  decided  as  it  was,  even  if 
the  leased  property  had  consisted  of  two  dwelling-houses,  wholly  separate  and 
distinct  from  each  other.  See  Pothier,  Traitd  des  Obligations,  Part.  2,  c.  3, 
art.  1,  §§  4,  6. 
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41.  If  a  covenant  or  promise  cannot  be  performed  except  upon  the  happen- 
ing of  a  certain  event,  tlie  covenant  or  promise  is  necessarily  conditional  upon 
the  happening  of  that  event,  and  the  condition  may  be  said  to  be  implied  in  fact. 
The  necessity  for  making  the  implication  may  be  found  either  in  the  language 
of  the  covenant  or  promise,  or  in  its  subject.  See  tit.  Notice.  Thus  in  Ray- 
nay  I).  Alexander,  4-13,  the  defendant's  promise,  being  to  deliver  to  the  plaintiff 
fifteen  tods  of  vrool  to  be  chosen  by  the  plaintiff  out  of  seventeen  tods  in  the 
defendant's  possession,  was  necessarily  conditional  upon  the  plaintiff's  making 
the  selection.  So,  in  Thurnell  v.  Balbirnie,  489,  the  defendant's  promise, 
being  to  purchase  the  goods  in  question  at  a  valuation  to  be  made  by  the 
persons  named,  was  necessarily  conditional  upon  those  persons  making  the 
valuation.  So  in  Coombe  v.  Greene,  497,  the  defendant's  covenant,  being  to 
lay  out  lOO;.  "  under  the  direction  or  with  the  approbation  of  some  compe- 
tent surveyor  to  be  named  by  the  plaintiif,"  could  not  possibly  be  performed 
until  the  plaintiff  named  a  surveyor.  In  Rae  v.  Hackett,  499,  the  defendant's 
promise  was  (inter  alia)  that  the  ship  in  question  "  should  sail  and  proceed  in 
ballast  to  a  safe  and  convenient  port  near  to  Cape  Town,"  and,  as  the  voyage 
was  to  be  made  on  the  plaintifE's  account,  it  necessarily  followed  that  the  port  was 
to  be  selected  by  the  plaintiff,  and  not  by  the  defendant,  and,  as  the  vessel  could 
not  sail  direct  to  a  port  selected  by  the  plaintiff  near  to  Cape  Town  unless  the 
port  was  selected  and  notice  of  it  given  to  the  defendant  before  the  vessel 
sailed,  it  necessarily  followed  that  the  selecting  of  a  port  by  the  plaintiff,  and 
giving  notice  of  it  to  the  defendant,  was  a  condition  precedent  to  the  vessel's 
sailing.  If  it  be  said  that  the  plaintiff  might  have  gone  in  the  vessel  himself, 
or  might  have  sent  a  supercargo,  the  answer  is  that  the  defendant  did  not 
agree  to  take  a  passenger,  and  hence  it  must  be  assumed  that  he  would  not 
do  so.  There  might  be  good  reasons  also  for  the  defendant's  knowing  before 
the  vessel  sailed  what  port  she  was  expected  to  go  to.  For  example,  the  plain- 
tiff might  select  a  port  which  the  defendant  would  not  consider  as  coming 
within  the  terms  of  the  contract.  In  Armitage  v.  Insole,  508,  the  defendant's 
promise,  being  to  give  the  plaintiff  yearly  twenty  tons  of  coal,  "  to  be  put  free 
on  board  ship  at  Cardiff  for  the  use  of  the  plaintiff,"  could  not  be  performed 
until  a  ship  was  provided  by  the  plaintiff  and  notice  of  it  given  to  the  defendant. 
In  Ellen  v.  Topp,  520,  the  defendant  did  not  covenant  that  the  apprentice  should 
serve  the  defendant  generally,  but  only  as  an  apprentice  to  the  trade  which  he 
was  to  be  taught,  namely,  that  of  an  auctioneer,  appraiser,  and  corn-factor, 
and  the  apprentice  could  not  so  serve  the  plaintifi  unless  the  latter  continued  to 
follow  that  trade,  and  the  whole  of  it.  Hence  the  following  of  that  trade 
by  the  plaintifi  was  a  condition  precedent  to^the  defendant's  obligation  that 
the  apprentice  should  sei-ve.  In  Cadwell  I'.'siake,  609,  the  principle  upon 
which  conditions  are  implied  in  fact  was  very  clearly  stated  (p.  613),  but 
it  seems  to  have  been  misapplied  to  the  facts  of  that  case.  In  order  to  test 
the  question,  all  the  promises  on  the  part  of  the  plaintiffs  must  be  left  out  of 
view,  and  the  promise  sued  on  must  alone  be  considered.  The  plaintiffs' 
promises  are  material  only  to  the  question  whether  the  promise  sued  on  was 
subject  to  a  condition  implied  by  law,  —  a  question  which  has  been  considered 
elsewhere.  Limiting  our  view  then  to  the  defendants'  promise  to  pay  the 
plaintiffs  $4,000  in  paper  manufactured  by  the  process  in  question,  it  becomes 
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clear  that  that  promise  was  subject  to  no  condition.  There  is  no  necessary 
implication,  nothing  more  than  a  conjectm'e,  that  anything  was  to  be  done  by 
the  plaintiffs;  the  defendants  took  the  whole  burden  of  performance  on  them- 
selves. If  the  defendants  were  unable  to  manufacture  the  paper  without 
instruction  from  the  plaintiffs,  they  should  have  made  the  giving  of  instruc- 
tion an  express  condition ;  or  they  might  have  promised  to  pay  in  paper 
manufactured  by  them  under  the  plaintiffs'  supervision  and  direction,  in  whicli 
case  there  would  have  been  a  condition  implied  in  fact.  In  truth,  however, 
the  clause  of  forfeiture  contained  in  the  contract  gave  the  defendants  ample 
protection  against  the  consequences  of  any  refusal  to  teach  on  the  part  of  the 
plaintiffs.     See  §  113. 

See  tits.  Conditions  ;  Concurrent  Conditions  ;  Conditions  Subse- 
quent; Demand;  Dp:pendent  and  Independent  Covenants  and  Prom- 
ises; Notice;  Performance  of  Conditions. 

CONDITIONS   SUBSEQUENT. 

42.  Conditions  may  be  annexed  to  transfers  of  property  as  well  as  to  cove- 
nants and  promises.  In  transfers  of  property  conditions  subsequent  are  much 
more  common  and  familiar  than  conditions  precedent.  The  latter,  indeed, 
seldom  occur  except  in  special  instruments,  such  as  wills  and  settlements, 
while  the  former  are  constantly  found  in  the  most  common  instruments  of  con- 
veyance. For  example,  an  ordinary  mortgage,  iu  its  legal  aspects,  differs 
from  an  ordinary  deed  of  conveyance  only  in  containing  a  condition  subse- 
quent, namely,  that  the  estate  or  interest  conveyed  shall  cease  upon  the  pay- 
ment of  the  mortgage  debt,  with  interest,  on  a  day  named.  So  also  leases 
constantly  provide  that  the  term  thereby  created  shall  cease  and  determine  in 
the  event  of  the  lessee's  committing  a  breach  of  any  of  the  covenants  in  the 
lease  to  be  performed  by  him.  In  this  respect,  however,  covenants  and  prom- 
ises differ  widely  from  transfers  of  property,  for  the  conditions  annexed  to  the 
former  are  in  most  cases  either  precedent  or  concurrent.  Any  event  may 
indeed  be  made  a  condition  subsequent  as  well  as  a  condition  precedent;  but 
the  only  events  which  are  in  fact  often  made  conditions  subsequent,  in  case  of 
covenants  or  promises,  are  those  which  render  the  performance  of  the  covenant 
or  promise  impossible,  or  at  least  impracticable.  Moreover,  it  is  only  certain 
classes  of  covenants  and  promises  which  are  liable  to  be  so  affected ;  for  the  im- 
possibility and  impracticability  referred  to  have  reference  to  the  nature  of  the 
thing  covenanted  or  promised  to  be  done,  and  not  to  the  ability  of  the  covenantor 
or  promisor.  For  example,  the  law  supposes  that  a  covenant  or  promise  to  pay 
money  may  be  performed  notwithstanding  any  event  that  can  possibly  happen, 
while  the  performance  of  a  covenant  or  promise  to  render  personal  service  will 
be  made  impossible  by  the  death  of  the  covenantor  or  promisor  before  per- 
formance, and  may  be  made  impossible  or  impracticable  by  his  illness.  So 
performance  of  a  covenant  or  promise  to  transfer  specific  property  will  be  im- 
possible, if  the  property  be  destroyed  before  the  transfer  is  made.  In  the  two 
cases  last  put,  the  hardship  of  requiring  a  party  to  pay  damages  for  non  per- 
formance is  so  great  as  to  raise  a  presumption  that  the  event  would  have  been 
made  a  condition  subsequent  if  it  had  been  foreseen,  and  therefore  the  law 
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will  imply  the  condition.  See  Poussard  v.  Spiers,  591,  594;  Wells  v.  Calnan, 
615,  617.  In  Elliott  y.  Blake,  771,  there  was  an  express  condition  subsequent. 
It  does  not  appear  whether  the  goods  were  specified  by  the  contract  or  not;  if 
they  were  not,  that  is  an  instance  of  an  event  being  made  a  condition  subse- 
quent which  would  presumably  only  render  the  performance  of  the  covenant 
inconvenient.  Other  instances  of  express  conditions  subsequent  will  be  found 
in  the  exceptions  commonly  introduced  into  charter-parties  and  bills  of  lading, 
by  which  the  carrier's  obligation  to  deliver  the  goods  is  to  cease  in  the  event 
of  their  being  lost  or  destroyed  by  certain  enumerated  perils.  See  Storer  v. 
Gordon,  639,  where  the  carrier  was  exempted  from  liability  for  not  delivering 
the  outward  cargo  by  the  exception  in  the  charter-party. 

43.  The  reasons  which  have  been  given  for  making  certain  events  condi- 
tions subsequent  of  course  have  no  application  when  the  events  happen  after 
the  covenant  or  promise  is  broken,  and  when  the  cause  of  action  has  already 
arisen;  and  no  event  so  happening  will  constitute  a  condition  by  implication. 
See  Stubbs  v.  Holywell  Railway  Co.,  L.  R.,  2  Exch.  311.  There  is  nothing, 
however,  to  prevent  a  covenantor  or  promisor  from  providing  expressly  that 
any  liability  which  he  may  incur  by  a  breach  of  the  covenant  or  promise  shall 
cease  upon  the  happening  of  a  certain  event.  Of  this  nature  is  the  clause  com- 
monly inserted  in  policies  of  insurance  against  fire,  by  which  it  is  provided 
that  the  liability  of  the  insurer  for  any  loss  shall  cease,  unless  an  action  be 
brought  to  enforce  it  within  one  year  after  the  loss  happens.  See  Semmes  v. 
Hartford  Ins.  Co.,  13  Wallace,  158.  The  event  which  constitutes  the  condition, 
namely,  the  not  bringing  of  an  action,  is  negative,  but  a  negative  event  may 
constitute  a  condition  as  well  as  a  positive  one.  The  condition  in  this  case  is 
not  indeed,  strictly  speaking,  annexed  to  the  covenant  or  promise,  but  rather 
to  the  cause  of  action  arising  from  the  breach  of  the  covenant  or  promise.  In 
like  manner,  a  condition  may  be  precedent,  not  because  it  precedes  the  obliga- 
tion created  by  a  covenant  or  promise,  but  because  it  precedes  the  right  of 
action  arising  from  a  breach  of  the  obligation.  Such  was  the  nature  of  the 
condition  in  Hotham  v.  East  India  Co.  779.  The  covenant  by  the  defendant  to 
furnish  the  vessel  with  a  full  cargo  was  unconditional,  but  the  plaintiff's  right 
to  recover  for  a  breach  of  that  covenant  was  expressly  conditional  upon  his 
first  proving  the  short  tonnage  by  a  certificate  and  survey  in  the  manner 
pointed  out  in  the  charter-party.  That  the  court  was  wrong  in  holding  the 
condition  to  be  a  subsequent  one,  seems  to  be  vei^  clear.  The  performance  of 
a  condition  subsequent  extinguishes  a  pre-existing  right,  while  the  perform- 
ance of  the  condition  in  question  created  a  new  right.  Nor  can  it  be  said  that 
the  condition  here  was  negative,  namely,  the  not  procuring  of  a  certificate  and 
survey;  for  then  it  would  follow  that  the  plaintiff  might  have  brought  an 
action  the  moment  the  covenant  was  broken,  and,  so  long  as  there  was  no 
default  in  the  plaintiff  in  not  performing  the  condition,  there  would  have 
liepn  no  defence  to  the  action.  It  is  clear,  however,  that  no  action  would  lie 
until  the  condition  was  performed,  or  something  happened  to  excuse  its  per- 
formance; and  if  an  action  had  been  brought,  for  example,  before  the  vessel 
arrived  in  the  Thames,  and  hence  before  a  survey  could  be  had  in  accordance 
with  the  charter-party,  and  that  fact  had  appeared  upon  the  face  of  the  declara- 
,tion,  the  latter  would  have  been  bad  on  general  demurrer.     Why  ?     Because 
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it  would  have  appeared  that  a  condition  precedent  to  the  right  of  action  could 
not  have  been  performed. 

44.  In  an  action  upon  a  covenant  or  promise,  the  burden  of  alleging  and 
proving  the  performance  of  a  condition  lies  upon  the  plaintiff  or  defendant 
according  as  the  condition  is  precedent  or  subsequent,  unless  the  covenant  or 
promise  provides  otherwise.  It  is  competent,  however,  for  the  parties  to  shift 
the  burden  by  providing  that  the  defendant  shall  have  the  burden  of  alleging 
and  proving  that  a  condition  precedent  has  not  been  performed,  or  that  the 
plaintiff  shall  have  the  like  burden  in  case  of  a  condition  subsequent.  The 
mere  language  of  a  condition  will  not  indicate  with  certainty,  therefore, 
whether  it  is  precedent  or  subsequent.  Thus,  the  condition  of  an  ordinary 
bond  is  always  subsequent  in  form,  i.  e.  it  provides  that  the  bond  shall  be  void 
on  the  happening  of  a  certain  event,  and  accordingly  the  obligor  always  has 
the  burden  of  alleging  and  proving  that  the  event  has  happened.  In  respect 
to  the  rights  of  the  parties,  however,  the  not  happening  of  the  event  is  clearly 
intended  to  be  a  condition  precedent;  for  otherwise  an  action  might  be  brought 
immediately  upon  evei-y  bond  that  is  given.  Both  of  the  foregoing  positions 
in  regard  to  bonds,  namely,  that  no  action  will  lie  upon  them  until  the  condi- 
tion is  broken,  and  that  the  defendant  has  the  burden  of  alleging  and  proving 
performance  of  the  condition,  are  established  by  uniform  and  immemorial 
practice.  See  Cage  v.  Acton,  772.  Of  the  same  nature  was  the  condition  in 
Gray  v.  Gardner,  785,  and  therefore  it  was  rightly  held  that  the  defendant 
had  the  burden  of  proof;  yet  the  not  happening  of  the  event  in  question  was 
clearly  a  condition  precedent  to  the  plaintiff's  right  of  action. 

See  tits.  CoxniTioxs;  Conditions  Precedent;  Concurrent  Condi- 
tions; Dependent  and  Independent  Covenants  and  Promises. 
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45.  The  consideration  of  a  promise  is  the  thing  given  or  done  by  the 
promisee  in  exchange  for  the  promise. 

46.  It  is  a  familiar  rule  of  law  that  contracts  not  under  seal  require  a 
consideration  to  make  them  binding,  while  contracts  under  seal  are  binding 
without  a  consideration  ;  and  hence  it  is  commonly  inferred  that  all  contracts 
not  under  seal  are  alike  in  respect  to  consideration.  In  one  sense  this  infer- 
ence is  correct,  but  in  another  sense  it  is  incorrect.  There  are  two  kinds  of 
consideration  known  to  the  law,  and  contracts  not  under  seal  may  be  divided 
into  two  classes,  according  as  they  are  supported  by  the  one  or  the  other  of 
these  considerations ;  and  yet  either  kind  of  consideration  is  sufficient  to 
render  any  contract  binding.  In  other  words,  all  contracts  not  under  seal  are 
alike  in  respect  to  the  consideration  required  to  make  them  binding,  but 
whether  a  contract  belongs  to  the  one  or  the  other  of  the  two  classes  above 
refen-ed  to  depends  upon  the  kind  of  consideration  by  which  it  is  supported. 
These  two  classes  of  contracts  are  most  easily  distinguished  by  the  actions  liy 
which  they  are  respectively  enforced,  the  action  of  debt  being  the  original 
and  proper  remedy  for  one  class,  and  the  action  of  assumpsit  being  the  sole 
remedy  for  the  other  class.     The  former  class  has  existed  in  our  law  from 
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time  immemorial;  the  latter  class  had  no  legal  existence  (i.  e.  they  could  not 
be  enforced  by  law)  until  the  introduction  of  the  action  of  assumpsit,  it 
having  been  originally  the  sole  object  of  that  action  to  enforce  a  class  of  con- 
tracts for  which  there  was  previously  no  remedy.  In  respect  to  consideration, 
the  former  class  of  contracts  requires  that  the  thing  given  or  done,  in  ex- 
change for  the  obligation  assumed,  shall  be  given  or  done  to  or  for  the  obligor 
directly;  that  it  shall  be  received  by  the  obligor  as  the  full  equivalent  for  the 
obligation  assumed,  and  be  in  legal  contemplation  his  sole  motive  for  assum- 
ing the  obligation ;  and,  lastly,  that  it  shall  be  actually  executed,  i.  e.  that  the 
thing  to  be  given  or  done  in  exchange  for  the  obligation  be  actually  given  or 
done,  it  not  being  sufficient  for  the  obligee  to  become  bound  to  do  it.  Unless 
there  is  a  consideration  which  satisfies  each  of  these  requirements,  debt  will  not 
lie ;  and  this  is  equivalent  to  saying  that  there  is  no  binding  contract  accord- 
ing to  the  ancient  law.  Whether  there  is  a  binding  contract  at  all,  or  not, 
depends  upon  whether  there  is  such  a  consideration  as  will  support  an  action 
of  assumpsit.  This  latter  kind  of  consideration  may  be  best  described  nega- 
tively, namely,  by  saying  that  it  need  not  satisfy  any  one  of  the  requirements 
before  enumerated.  If  anything  whatever  (which  the  law  can  notice)  be 
given  or  done  in  exchange  for  the  promise,  it  is  sufficient;  and  therefore,  if 
one  promise  be  given  in  exchange  for  another  promise,  there  is  a  sufficient 
consideration  for  each.  It  is  obvious  that  this  more  modern  species  of  con- 
sideration was  derived  directly  from  the  more  ancient;  that  in  truth  it  is  the 
ancient  consideration  relaxed  and  reduced  to  a  minimum.  How  and  why 
this  relaxation  took  place,  it  is  not  difficult  to  see.  The  ancient  consideration 
was  required  for  the  creation  of  a  debt  because  "  debt  "  was  the  name  given 
to  the  contract  which  had  been  borrowed  from  the  Roman  law.  A  debt  (i.  e. 
by  simple  contract)  could  be  created,  therefore,  only  in  the  mode  in  which  a 
real  contract  was  made  by  the  Romans ;  and  the  consideration  in  case  of  a  debt 
corresponded  to  the  res  which  gave  the  name  to  the  Roman  contract.  See  tit. 
Debt.  The  consideration,  therefore,  was  of  the  very  essence  of  a  debt,  —  was 
in  fact  what  created  it.  But  when  the  action  of  assumpsit  was  introduced,  and 
a  new  class  of  contracts  came  to  be  enforced,  it  was  neither  necessary  nor  pos- 
sible to  require  the  old  consideration  to  make  the  new  contracts  binding.  It 
was  not  necessary,  because  it  was  neither  supposed  nor  claimed  that  the  new 
contracts  created  or  constituted  debts ;  and  it  was  not  possible,  because  the  very 
reason  why  a  new  action  was  required  to  enforce  these  contracts  was  that  they 
hail  not  a  sufficient  consideration  to  support  an  action  of  debt.  Some  relax- 
ation, therefore,  was  indispensable  from  the  beginning;  and  the  process  hav- 
ing begun,  there  was  found  to  be  no  satisfactory  stopping-place  until  the 
result  already  stated  was  reached.  It  may  be  urged  that  a  more  rational  course 
would  have  been  to  apply  th^  maxim,  Ceasante  rallone,  cessat  ipsa  lex,  and  to 
hold  that  the  action  of  assumpsit  required  no  consideration  to  support  it.  To 
this,  however,  it  may  be  answered,  that  the  courts  could  not  change  the 
law  by  their  own  authority ;  that  the  action  of  assumpsit  was  the  creature 
of  a  statute  (13  Edward  I.  c.  24),  and  was  limited  to  cases  which  were 
analogous  to  cases  for  which  a  legal  remedy  was  already  provided;  that 
promises  not  under  seal  and  without  consideration  were  not  analogous  to 
any  contracts  which  had  ever  been  enforced,  and  that  to  have  enforced  such 
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promises  ■would  have  been  to  put  parol  contracts  on  the  same  footing  with 
specialties. 

47.  But  whatever  may  have  been  the  merits  of  the  question  originally,  it 
was  long  since  conclusively  settled  in  the  manner  stated  above ;  and  thus  the 
action  of  assumpsit  modified  the  old  consideration  instead  of  wholly  super- 
seding it;  but  so  important  were  the  modifications  that  the  relationship  of 
the  new  consideration  to  the  old  has  been  almost  wholly  lost  sight  of.  Nay, 
the  old  consideration  itself  has  been  nearly  lost  sight  of,  though  it  is  as  neces- 
sary now  as  it  ever  was  for  the  creation  of  a  debt  by  simple  contract.  The 
reason  is  obvious.  When  the  old  consideration  ceased  to  be  necessary  to  the 
validity  of  any  contract,  it  lost  in  a  great  measure  its  practical  importance 
except  to  lawyers ;  and  when  by  degrees  assumpsit  had  superseded  debt  upon 
simple  contract,  it  ceased  to  attract  the  attention  even  of  lawyers.  The  result 
is,  that  the  term  "  consideration  "  has  practically  changed  its  meaning;  having 
formerly  meant  the  consideration  necessary  to  create  a  debt,  it  now  means 
the  consideration  necessary  to  support  assumpsit.  It  is  in  this  latter  sense 
that  it  now  constitutes  an  important  branch  of  the  law  of  contracts,  and  is  the 
subject  of  the  second  chapter  of  this  volume.  The  old  consideration,  how- 
ever, should  never  be  lost  sight  of  by  the  student,  as  it  furnishes  the  best,  if 
not  the  only,  key  to  the  intelligent  understanding  of  the  new. 

48.  It  seems  that  there  are  promises  which,  though  supported  by  a  suffi- 
cient consideration,  cannot  be  enforced  even  by  the  action  of  assumpsit.  The 
object  of  that  action  having  been  to  provide  a  remedy  for  cases  which  had 
hitherto  been  remediless,  it  was  originally  confined  to  cases  of  that  descrip- 
tion ;  and  hence  it  was  a  rule  that  it  would  not  lie  where  debt  would  lie,  i.  e. 
it  would  not  lie  on  a  promise  to  pay  a  sum  of  money  which  constituted  a 
debt;  and  though  it  was  extended  by  Blade's  case,  4  Rep.  91  b,  and  by  the 
fiction  of  implied  promises,  so  as  to  embrace  all  cases  of  simple  contract  debts, 
it  seems  that  it  will  not  lie  to  this  day  upon  a  promise  to  pay  a  debt  of  a 
higher  nature  than  a  simple  contract.  A  promise,  therefore,  by  a  judgment 
debtor  to  pay  the  judgment,  or  by  a  tenant  to  pay  his  rent,  or  by  a  bond- 
debtor  to  pay  the  bond,  will  not,  it  seems,  though  made  for  a  good  considera- 
tion, support  assumpsit.  Sturlyn  i'.  Albany,  191;  Anon.  249.  But  see  Bar- 
ber V.  Fox,  247. 

49.  It  has  been  said  that  every  contract  not  under  seal  requires  a  consider- 
ation to  support  it,  and  this  is  strictly  true  as  to  contracts  of  common  law 
origin ;  but  there  are  certain  contracts  which  owe  their  validity,  in  England 
and  in  this  country,  to  the  custom  of  merchants ;  which  had  their  origin  in 
countries  governed  by  the  civil  law;  and  to  which,  therefore,  the  common  law 
is  wholly  foreign.  To  this  class  of  contracts  belong  bills  of  exchange  and 
policies  of  insurance;  and  promissory  notes  are  placed  by  statute  on  the  same 
footing  with  bills  of  exchange.  That  these  contracts  are  binding  of  their  o^n 
force,  and  therefore  do  not  require  any  consideration,  is  very  clear  upon  prin- 
ciple. It  must  be  confessed,  however,  that  the  generally  received  opinion  among 
lawyers  is  otherwise,  and  that  this  opinion  has  generally  found  expression  in 
the  later  judicial  decisions  whenever  the  question  has  been  directly  raised. 
It  can  easily  be  shown,  however,  that  this  opinion  is  irreconcilable  with  the 
nature  of  these  contracts,  even  when  judged  by  our  law,  still  more  wheu 
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judged  by  the  custom  of  merchants,  aud  that  the  decisions  by  which  it  is  sup- 
ported, if  they  cannot  be  pronounced  erroneous,  must  at  least  be  deemed 
anomalous.  It  would  not  be  proper  to  discuss  such  a  question  at  length  in 
this  place,  but  neither  is  it  proper  to  pass  it  over  entirely ;  for  though  the 
opinion  and  the  decisions  in  question  derive  their  greatest  importance  from 
their  bearing  on  the  contracts  to  which  they  relate,  yet  much  of  the  error  aud 
confusion  which  pervade  the  subject  of  consideration  had  their  origin  in  vain 
attempts  to  find  a  consideration  where  none  was  necessary,  and  where  there 
was  none  in  fact. 

50.  Probably  it  would  never  have  been  held  that  bills  of  exchange  and 
promissorj'  notes  require  a  consideration,  but  for  the  attempt  of  Lord  Mansfield 
to  establish  the  doctrine  that  consideration  was  required  only  as  evidence  of 
deliberate  intention  on  the  part  of  the  promisor,  and  hence  that  none  was 
necessary  when  the  promise  was  in  writing.  Pillaus  v.  Van  Mierop.  177,  181, 
182,  183;  Williamson  v.  Losh,  186.  It  was  with  reference  to  this  notion  that 
Skynner,  C.  B.,  in  delivering  the  opinion  of  all  the  judges  in  Rann  v.  Hughes, 
187,  used  the  oft-quoted  words  :  "  All  contracts  are  by  the  laws  of  England 
distinguished  into  agreements  by  specialty  and  agi'eements  by  parol ;  nor  is 
there  any  such  third  class,  as  some  of  the  counsel  have  endeavored  to  maintain, 
as  contracts  in  writing.  If  they  be  merely  written  and  not  specialties,  they  are 
parol,  and  a  consideration  must  be  proved."  Since  this  opinion  was  delivered, 
it  seems  to  have  been  regarded  as  a  foregone  conclusion  that  bills  of  exchange 
and  promissory  notes  must  be  classed  with  parol  contracts,  whatever  might  be 
the  consequences.  That  no  such  view  had  previously  prevailed,  Pillans  o. 
Van  Mierop  seems  to  furnish  sufficient  evidence.  AVhen  it  is  said  that  a 
pi'omise,  which  in  common  parlance  is  said  to  be  in  writing,  is  in  law  parol, 
the  meaning  is  that  the  writing  is  mere  evidence  of  the  promise,  which  in  legal 
contemplation  is  made  orally.  See  §  118.  But  it  is  impossible  to  hold  that  the 
contracts  now  in  question  are  parol  in  any  such  sense.  A  bill  of  exchange  is  not 
evidence  of  a  contract  in  any  other  sense  than  a  deed  is ;  it  is  the  contract 
itself,  and  is  binding  by  its  own  force.  Proofs  of  this  are  innumerable,  but 
the  following  will  suffice  for  tlie  present  purpose  :  —  1.  Declarations  in  assump- 
sit on  bills  of  exchange  and  promissory  notes  have  always  been  founded  on  a 
promise  implied  by  law,  the  plaintiff  first  stating  the  making  of  the  instru- 
ment, with  the  other  necessary  facts,  and  then  deducing  therefrom  the  con- 
clusion that  the  defendant  became  liable,  and  in  consideration  of  his  being  so 
liable  he  promised.  There  is  but  one  possible  way  of  supporting  such  a  decla- 
ration, on  the  supposition  that  a  consideration  is  necessary,  namely,  by  holding 
tliat  the  law  presumes  a  consideration,  and  thus  throws  upon  the  defendant 
the  bui-then  of  alleging  aud  proving  a  want  of  consideration.  But  this  would 
be  merely  to  attempt  to  cure  one  error  by  committing  another.  2.  A  prom- 
issory note,  payable  at  a  future  day,  and  given  in  payment  of  a  pre-existing 
debt  already  payable,  would  be  invalid,  on  the  supposition  that  it  requires  a 
consideration.  Hopkins  v.  Logan,  421.  3.  The  payee  of  a  bill  of  exchange 
could  never  maintain  an  action  against  the  acceptor,  if  the  acceptance  required 
a  consideration;  for  he  sues  on  a  contract  made  directly  with  himself,  and  for 
which  he  gives  no  consideration.  4.  If  bills  of  exchange  aud  pi'omissory  notes 
were  mere  parol  promises,  the  liolder  could  only  sue  on  the  original  cousidera- 
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tion  for  which  they  were  given ;  and  they  could  not  by  their  owii  force  create 
debts;  the  contrary  of  which  is,  however,  well  established.  Hatch  v.  Trayes, 
11  Ad.  &  El.  702.  5.  It  is  well  established  that  a  bill  or  note  given  for  a 
debt  operates  as  payment,  unless  default  be  made  in  paying  it  when  it 
becomes  due,  the  ci'editor  not  having  transfeiTed  it,  and  not  having  been  guilty 
of  any  laches:  which  shows  that  such  an  instrument  is  of  a  higher  nature  than 
a  simple  contract,  and  in  the  nature  of  a  specialty.  That  it  is  not  held  to 
operate  as  an  absolute  payment  merely  shows  that  the  courts  have  failed  to 
carry  a  true  doctrine  to  its  full  extent. 

51.  As  to  policies  of  insurance,  the  question  whether  they  require  a  con- 
sideration seems  not  to  have  been  the  subject  of  express  decision,  though  it 
has  generally  been  supposed  that  they  do.  The  following  reasons,  however, 
seem  to  be  sufficient  for  believing  that  upon  principle  they  do  not:  —  1.  Im- 
mediately upon  the  issuing  of  a  policy,  the  premium,  if  not  paid,  becomes  a 
debt.  This  debt  must  be  created  by  the  policy  alone,  for  there  is  nothing  else 
to  create  it;  and  yet  this  would  be  impossible  if  a  policy  were  a  mere  parol 
promise.  See  tit.  Debt.  2.  In  all  cases  where  the  premium  is  not  paid  at  the 
time  of  issuing  the  policy,  there  is  no  consideration  in  fact  for  the  policy;  for  it  is 
quite  out  of  the  question  to  hold  that  the  consideration  of  the  policy  is  a  promise 
to  pay  the  premium.  A  mutual  agreement  for  an  insurance  is  undoubtedly 
supported  by  the  consideration  of  mutual  promises,  but  that  agreement  is 
fully  performed  by  the  insurer  when  he  issues  the  policy.  To  hold  that  there 
are  mutual  promises  after  the  policy  is  issued,  would  be  to  hold  that  the 
issuing  of  the  policy  does  not  at  all  change  the  legal  relations  of  the  parties. 

3.  The  practice  of  resorting  to  equity  to  compel  the  issuing  of  a  policy  pur- 
suant to  agreement  (p.  106)  cannot  be  accounted  for  except  upon  the  theory 
that  a  policy  of  insurance  is  of  a  different  nature  from  a  mere  promise  to 
insure. 

52.  It  must  be  borne  in  mind  that  the  custom  of  merchants  does  not  attach 
to  a  mere  agi'eement  to  issue  a  policy  of  insurance  or  to  give  a  bill  or  note;  it 
only  attaches  to  the  instrument  when  issued.  Nor  must  a  want  of  considera- 
tion be  confounded  with  a  failure  of  consideration.  To  the  latter  the  fore- 
going observations  have  no  application. 

53.  Having  disposed  of  the  foregoing  preliminary  questions,  it  remains  to 
consider  in  detail  the  requisites  of  a  consideration  to  support  assumpsit.  This 
will  be  done  under  the  following  heads: — 1.  Adequacy  of  Consideration. 
2.  Consideration  and  Motive.     3.  From  whom  the  Consideration  must  move. 

4.  To  whom  the  Consideration  must  move.  5.  Mutual  consent  as  an  element 
of  Consideration.  6.  Relation  in  Time  of  the  Consideration  to  the  Promise. 
7.  Moral  Consideration.  8.  Consideration  void  in  part.  9.  Mutual  Promises. 
10.  Executed  Consideration. 

1.     Adequacy  or  Consideration. 

54.  It  has  been  seen  that  a  consideration  to  create  a  debt  must  in  legal 
contemplation  be  commensurate  with  the  debt,  but  that  anything  which  the 
law  can  notice  will,  so  far  as  regards  its  extent  or  value,  be  sufficient  to 
support  assumpsit.     Thus,  it  has  been  held  by  high  authority  that  a  piece  of 
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paper  upon  which  a  void  contract  has  been  written  is  a  sufficient  consideration 
for  a  guaranty  of  10,000Z.  Haigh  y.  Brooks,  210.  So  the  execution  and 
deliveiy  of  a  deed  of  release  or  a  deed  of  grant  will  be  a  sufficient  considera- 
tion for  a  promise,  though  the  promisee  had  nothing  to  release  or  to  grant. 
See  Barnard  v.  Simons,  194.  So  the  showing  of  a  deed  (Sturlyn  u.  Albany, 
191),  or  entering  into  a  contract  (Bret  v.  J.  S.  192),  or  proving  that  the 
promisee  has  a  right  of  action  (Traver  v.  ,  194),  or  stating  an  ac- 
count (Hawes  i.  Smith,  195),  or  giving  a  bond  of  indemnity  (Williamson 
V.  Clements,  197),  or  making  an  affidavit  (Brooks  v.  Ball,  200),  or  parting 
with  a  letter  which  belongs  to  the  promisee  (Wilkinson  v.  Oliveira,  208), 
or  permitting  boilers  belonging  to  the  promisee  to  be  weighed  (Bainbridge 
V.  Firmstone,  209),  will  be  a  sufficient  consideration.  On  the  other  hand, 
a  verbal  transfer  of  a  thing  which  can  be  transferred  only  by  deed  (e.  g. 
an  incorporeal  hereditament) ,  or  a  verbal  surrender  of  a  thing  which  can  be 
surrendered  only  by  deed  (e.  </.  a  right  of  action),  will  not  constitute  any 
consideration.  See  Barnard  o.  Simons,  194.  For  this  reason  it  seems  that 
the  first  ground  upon  which  the  decision  in  Haigh  v.  Brooks,  210,  220,  was 
based,  is  untenable.  So  a  verbal  surrender  of  a  thing  which  is  by  law 
incapable  of  being  surrendered  (e.  </.  an  estate  at  will)  will  not  be  a  consid- 
eration. Kent  t'.  Pratt,  193.  So  the  doing  of  any  act  which  the  promisee 
would  be  liable  to  an  action  of  tort  for  not  doing  (e.  y.  discharging  a  prisoner 
from  illegal  imprisonment)  will  not  be  a  consideration ;  and  it  is  immaterial 
whether  the  liability  would  be  to  the  promisor  or  to  some  third  person.  At- 
kinson !i.  Settree,  196;  Herring  v.  Dorell,  222.  But  the  discharge  of  a 
prisoner  from  lawful  imprisonment  is  a  good  consideration,  though  there  wei-e 
in  trust  no  ground  for  the  imprisonment,  and  the  prisoner  would  eventually 
have  obtained  his  discharge  for  that  reason;  e.  g.  where  a  defendant  is 
imprisoned  in  a  civil  action  which  is  not  well  founded,  and  yet  the  imprison- 
ment, not  being  malicious  and  without  probable  cause,  is  not  illegal.  Smith 
1 .  Monteith,  22.5.  The  same  principle  also  applies  to  the  discharge  of  prop- 
erty from  a  lawful  attachment.  Longridge  o.  Dorville,  2S.5.  Again,  the 
doing  of  a  thing  which  the  promisee  is  already  bound  to  the  promisor  to 
do,  is  clearly  no  consideration.  Thus,  payment  of  a  judgment  by  the  judg- 
ment debtor  is  no  consideration  for  a  promise  by  the  judgment  creditor. 
Dixon  0.  Adams,  191.  And  the  same  principle  seems  to  apply  when  the 
promisee  is  under  an  obligation  to  a  third  person  to  do  the  thing  in  question ; 
for  there  is  then  a  conclusive  presumption  of  law  that  he  does  it  in  discharge 
of  his  previous  obligation,  and  not  as  a  consideration  of  a  new  promise.  It 
seems,  therefore,  that  the  decision  in  Shadwell  o.  Shadwell,  233,  and  in  Scotson 
V.  Peng,  210,  cannot  be  supported.  On  the  same  principle,  the  performance 
of  official  duty  can  never  be  a  consideration  for  a  promise;  but  in  England  p. 
Davidson,  220,  it  was  properly  held  that  the  plaintiff's  being  a  constable  did 
not  disable  him  from  recovering  a  reward  offered  to  any  person  who  would 
give  such  information  as  should  lead  to  the  conviction  of  the  perpetrator  of  a 
certain  crime,  it  not  being  shown  that  everything  involved  in  giving  such 
information  came  within  the  plaintiff's  official  duty.  The  payment  of  a  well- 
founded  claim  will  be  a  sufficient  consideration  for  a  promise,  if  the  claim 
was  unliquidated,  or  if  for  any  other  reason  it  does  not  appear  that  the  full 
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amount  paid  was  due.  Wilkinson  v.  Byers,  203.  AVhere  the  consideration  of 
a  promise  is  the  payment  of  money,  it  is  of  course  no  objection  to  the  considera- 
tion that  the  promisee  already  owed  the  promisor  the  full  amount  paid,  if  the 
money  was  not  paid  in  satisfaction  of  the  previous  debt.  Therefore,  there 
was  a  good  consideration  in  Reynolds  v.  Pinhowe,  191,  the  H.  not  appearing 
to  have  been  paid  in  satisfaction  of  the  judgment.  The  smallest  sum  of 
money  is  a  sufficient  consideration  for  a  promise  to  acknowledge  satisfaction 
of  a  judgment  for  the  largest  sum. 

55.  There  is  one  case  in  which  the  law  makes  no  distinction  between  debt 
and  assumpsit  in  respect  to  consideration,  namely,  when  the  consideration 
is  the  payment  of  money,  and  the  promise  also  is  to  pay  money  uncondi- 
tionally and  upon  request,  i.  e.  immediately.  One  dollar  is  a  sufficient  con- 
sideration for  a  promise  to  pay  one  thousand  dollars  at  some  future  day  or  upou 
the  happening  of  some  uncertain  event;  but  it  is  only  a  sufficient  consideration 
for  a  general  aud  unqualified  promise  to  pay  one  dollar.  The  reason  of  this 
distinction  seems  to  be  that  the  law  has  never  in  theory  abandoned  the  prin- 
ciple that  a  consideration  must  be  commensurate  with  the  obligation  which  is 
given  in  exchange  for  it;  that,  though  the  smallest  consideration  will  in  most 
cases  support  the  largest  promise,  this  is  only  because  the  law  shuts  its  eyes 
to  the  inequality  between  them ;  aud  hence  any  inequality  to  which  the  law 
cannot  shut  its  eyes  is  fatal  to  the  validity  of  the  promise.  The  value  of  most 
considerations,  as  well  as  of  most  promises,  is  a  thing  which  the  law  cannot 
measure;  it  is  not  merely  a  matter  of  fact,  but  a  matter  of  opinion.  If, 
therefore,  the  promisor  thinks  the  consideration  is  equal  to  the  promise  in 
value,  (i.  e.  if  he  is  willing  to  give  the  promise  for  the  sake  of  getting  the  con- 
sideration,) the  consideration  will  be  equal  to  the  promise  in  value  for  all  the 
purposes  of  the  contract.  From  this  it  is  but  an  easy  step  to  the  conclusion 
that,  whatever  a  promisor  chooses  to  accept  as  the  consideration  of  his  prom- 
ise, the  law  will  regard  as  equal  to  the  promise  in  value,  provided  the  law 
can  see  that  it  has  any  value.  But  this  reasoning  is  obviously  inapplicable  to 
a  case  in  which  the  value  both  of  the  consideration  and  of  the  promise  is 
conclusively  fixed  by  law;  aud  a  promise  to  pay  money  in  consideration  of  a 
payment  of  money  is  such  a  case,  provided  the  elements  of  time  and  uncer- 
tainty be  wholly  excluded.  Therefore,  in  such  a  case  there  must  be  in  fact 
what  there  always  is  in  theory,  namely,  a  perfect  equality  in  value  between 
the  consideration  and  the  promise.  That  such  equality  always  exists  in 
theory  seems  to  be  pretty  clear.  In  other  words,  the  promise  is  in  legal 
contemplation  given  aud  received  in  exchange  for  the  consideration,  and  for 
no  other  purpose.  Therefore,  a  promise  can  never  constitute  a  gift  from  the 
promisor  to  the  promisee  as  to  any  part  of  it.  Nor  can  it  operate  as  a  satis- 
faction of  any  claim  or  demand  which  the  promisee  has  against  the  promisor ; 
for  such  must  still  be  considered  to  be  the  rule  of  law,  notwithstanding  some 
modern  dicta  to  the  contrary;  e.  rj.  in  Crowther  v.  Farrer,  301,  Evans  v.  Powis, 
1  Exch.  601,  607,  and  HaU  o.  Flocton,  16  Q.  B.  1039.  This  also  perhaps  fur- 
nishes the  best  explanation  of  the  rule  that  the  consideration  of  a  promise 
must  move  from  the  promisee.  Regarded  simply  as  an  inducement  to  the 
promisor  to  make  the  promise,  it  is  not  material  from  whom  the  consideration 
comes ;  but  if  it  comes  from  any  other  person  than  the  promisee,  the  promise 
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is  not  given  in  exchange  for  the  consideration,  but  is  in  law  a  gift  to  the 
promisee.     Therefore,  such  a  consideration  is  not  good. 

56.  Forbearing  to  prosecute  a  claim  at  law  is  a  good  consideration  for  a 
promise,  if  the  claim  be  well  founded,  but  not  otherwise;  for  though  one  has 
the  power  to  sue  upon  an  unfounded  claim,  it  is  only  upon  the  terms  of  fully 
indemnifying  the  defendant  in  costs.  At  least,  the  law  regards  the  costs  as  a 
full  indemnity,  and  must  so  regard  them.  When,  therefore,  forbearance  to  sue 
is  the  consideration  of  a  promise,  the  plaintiff  must  show  in  his  declaration,  and 
prove  upon  the  trial,  that  he  had  a  good  cause  of  action.  For  this  reason  the 
declaration  in  Edwards  v.  Baugh,  290,  was  bad.  So  forbearance  to  sue  an 
heir  on  the  bond  of  his  ancestor  is  not  a  good  consideration,  unless  it  appears 
that  the  heir  was  expressly  named  in  the  bond ;  for  otherwise  he  is  not  liable. 
Barber  v.  Fox,  247.  So  forbearing  to  sue  on  a  note  given  by  a,  feme  covert  is 
no  consideration,  for  such  a  note  is  void.  Lloyd  v.  Lee,  248.  So  forbearing 
to  sue  for  a  debt  due  from  a  person  deceased  is  no  consideration,  unless  it  ap- 
pears that  there  was  some  person  (e.  (j.  an  executor  or  administrator)  who 
could  then  be  sued  for  it.  Jones  «.  Ashburnham,  249.  When  the  consideration 
is  forbearance  to  sue  an  executor  as  such,  it  is  not  necessary  to  show  that  he  had 
assets,  for  the  law  will  presume  that.  Banes's  Case,  244.  And  even  if  it 
should  be  shown  affirmatively  by  the  defendant  that  the  executor  had  no  assets, 
it  seems  that  the  consideration  would  be  sufficient,  as  an  executor  without 
assets  may  be  sued,  and  a  judgment  may  be  recovered  against  him  of  assets 
quando  accider'mt.  Forth  o.  Stanton,  1  Wms.  Saund.  210,  n.  (1).  It  is  not 
necessary  to  show  that  the  person  forbearing  had  a  right  of  action  in  his  own 
name;  it  is  sufficient  if  he  was  the  assignee  of  a  chose  in  action.,  and  as  such  had 
a  right  to  sue  in  the  name  of  his  assignor.  Morton  v.  Burn,  261.  Forbearing 
to  sue  for  the  smallest  valid  claim  is  of  course  a  sufficient  consideration  for  a 
promise  to  pay  the  largest  sum;  and  it  is  no  legal  objection  that  the  party  for- 
bearing claimed  and  threatened  to  sue  for  a  larger  sum  than  was  due  to  him. 
Smith  V.  Algar,  260.  The  case  of  Longridge  u.  Dorville,  285,  is  generally 
supposed  to  have  established  the  doctrine  that  "  the  giving  up  of  a  suit  insti- 
tuted for  the  purpose  of  trying  a  doubtful  question  "  (p.  288)  is  a  good  con- 
sideration, though  it  should  turn  out  that  the  suit  was  not  well  founded;  and 
if  so,  the  forbearing  to  begin  or  to  prosecute  such  a  suit  would  also  be  a  good 
consideration.  Bat  the  case  cited  did  not  in  fact  involve  any  such  question; 
for  (1)  the  discharge  of  the  vessel  from  attachment  was  a  sufficient  considera- 
tion ;  (2) ,  the  declaration  did  not  allege  that  the  suit  involved  any  doubtful 
question  of  law  or  fact;  and  (8),  the  law  (as  will  be  seen  presently)  raised  a 
presumption  that  the  suit  was  well  founded.  The  writer  does  not  feel  called 
upon  wholly  to  deny  the  doctrine  in  question,  but  it  clearly  is  not  established 
by  authority,  and  the  apjplication  of  it  is  attended  with  serious  practical  diffi- 
culties.    It  should,  therefore,  be  received  with  much  caution. 

57.  In  Callisher  v.  Biscoffsheim,  281,  it  was  held  that  forbearance  to  sue 
constituted  a  sufficient  consideration  if  the  promisee  '■^  bona  fide  believed  he 
had  a  fair  chance  of  success,"  so  that  he  might  have  sued  without  bad  faith; 
and  that,  as  there  is  a  legal  presumption  in  favor  of  honesty  and  good  faith, 
the  plaintiif  need  only  allege  in  his  declaration  that  he  made  the  claim  and 
threatened  to  sue,  and  that  the  defendant,  if  he  wished  to  show  that  the  for- 
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bearance  constituted  no  consideration,  must  plead  and  prove  that  the  plaintiff 
knew  that  he  had  no  cause  of  action.  In  view  of  what  has  already  been  said, 
it  is  scarcely  necessary  to  add  that  this  decision  is  alike  repugnant  to  authority 
and  principle.  It  professed,  indeed,  to  follow  Cook  o.  Wright,  308 ;  but  the 
decision  in  the  latter  case  rests  upon  wholly  different  grounds,  and  if  some  of 
the  reasons  given  for  it  countenance  the  decision  in  the  former  case,  that  only 
shows  what  mischief  may  be  done  by  giving  wrong  reasons  for  correct  de- 
cisions. In  Cook  0.  Wright  the  decision  turned  upon  the  fact  that  the  action 
was  upon  promissory  notes.  These  notes  would  have  had  no  common-law 
consideration  to  support  them,  even  if  the  plaintiff's  claim  had  been  well 
founded ;  for  the  case  would  then  have  been  that  the  defendant,  being  indebted 
to  the  plaintiffs  in  the  sum  of  30/.,  gave  Tiis  promissory  notes,  payable  at  a 
future  day,  in  payment  thereof.  There  is  no  doubt  that  such  notes  are  valid, 
but  there  is  also  no  doubt  that  an  ordinary  promise  to  the  same  effect,  and  under 
the  same  oironmstauces,  would  be  without  consideration.  See  Hopkins  v. 
Logan,  421.  It  follows,  therefore,  that  the  notes  in  question  did  not  require 
a  common-law  consideration  to  make  them  binding,  and  hence  that  it  was 
immaterial  whether  the  plaintiff's  original  claim  was  well  founded  or  not.  It 
is  true  that  the  giving  of  the  notes  suspended  the  plaintiff's  remedy  until  the 
notes  became  due,  but  the  notes  were  not,  therefore,  given  in  consideration 
of  forbearance.  It  was  the  operation  of  the  notes  that  suspended  the  plain- 
tiff's remedy,  they  being  of  a  higher  nature  than  the  original  claim,  and 
so  operating  as  a  payment  of  it.  This  explains  the  observations  made  by 
Crompton,  J.,  during  the  argument.     See  §  50. 

58.  When  the  consideration  of  a  promise  is  forbearance  to  prosecute  an 
existing  suit,  the  plaintiff  need  not  allege  or  prove  that  the  suit  was  well 
founded,  for  the  law  presumes  that  it  was ;  and  if  it  was  not  well  founded  in 
fact,  the  defendant  has  the  burden  of  alleging  and  proving  that  it  was  not. 
Bidwell  V.  Catton,  245;  Smith  v.  Monteith,  225,  232,  ;;e)-  Parke,  B.  The 
soundness  of  this  distinction  has  been  questioned,  but,  it  seems,  without  good 
reason.  A  suit  is  instituted  in  legal  contemplation  by  the  court  itself;  and  a 
court  must  assume  for  all  collateral  purposes  that  its  own  proceedings  have 
been  properly  and  duly  taken,  until  the  contrary  appears.  Therefore  the 
pleadings  were  con-ectly  framed  in  Wade  v.  Simeon,  265,  except  that  the  plea 
ought  to  have  stated  facts  showing  that  the  suit  in  question  was  not  well 
founded,  instead  of  stating  a  mere  conclusion  of  law.  It  seems  that  Maule's 
criticism  upon  the  plea,  viz.  that  it  ought  to  have  shown  that  the  plaintiff  was 
not  entitled  to  recover  upon  the  issues  actually  joined  in  the  case  (pp.  270- 
271)  was  not  well  founded.  If  the  plaintiff  might  have  recovered  because  the 
defendant  had  failed  to  avail  himself  of  a  defence  which  was  open  to  him,  that 
was  matter  for  a  replication.  The  learned  judge  seems  to  have  been  misled 
by  Smith  v.  Monteith,  225. 

59.  When  a  promise  is  made  in  consideration  of  forbearance,  it  should 
always  be  specified  how  long  the  forbearance  is  to  continue;  and  if  it  is  to 
be  perpetual,  the  contract  must  be  bilateral,  for  a  unilateral  contract  can- 
not be  made  in  consideration  of  perpetual  forbearance,  as  such  a  considera- 
tion can  never  be  fully  performed.  Sometimes  the  terms  of  the  promise  will 
show  how  long  the  forbearance  is  to  continue ;  e.  y.  if  a  promise  be  to  pay  a  debt 
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of  a  third  person  on  a  day  named  in  consideration  of  forbearance,  the  meaning 
clearly  is  that  the  forbearance  shall  be  until  the  day  named.  Payne  y.  Wilson, 
257.  If  it  is  clear  that  the  forbearance  was  not  intended  to  be  perpetual,  and 
yet  there  are  no  means  of  fixing  the  thas  that  it  shall  continue,  it  must  con- 
tinue for  such  a  length  of  time  as  a  jury  shall  think  reasonable.  Oldershaw  «. 
King,  274;  §  154.  In  Semple  v.  Pink,  272,  it  was  held  that  the  consideration,  in 
such  a  case  as  is  supposed  above,  was  void  for  uncertainty;  but  that  was  upon 
the  supposition  that  the  court  must  necessarily  determine  as  a  question  of  law 
how  long  the  forbearance  was  to  continue,  whereas  the  very  fact  that  the  con- 
tract left  the  time  indefinite  showed  that  it  was  for  the  jury  to  say,  not, 
indeed,  how  long  the  forbearance  was  to  continue,  but  whether  the  plaintiff 
had  in  fact  forborne  for  a  reasonable  length  of  time,  taking  into  consideration 
all  the  circumstances  of  the  case.     See  Estrigge  and  Owles'  Case,  950. 

2.     C0NSIDER.\TI0N    AND    MoTIVE. 

60.  In  debt  there  is  practically  no  distinction  between  consideration  and 
motive,  but  in  assumpsit  the  consideration  need  not  in  fact  constitute  the 
whole,  or  even  any  part,  of  the  motive  for  making  the  promise.  Thus,  in  the 
common  case  where  the  consideration  is  received  by  a  third  person  and  inures 
wholly  to  his  benefit,  it  would  be  an  abuse  of  terms  to  say  that  the  consideration 
is  the  promisor's  motive  for  making  the  promise,  his  true  motive  being  a  desire 
either  to  confer  a  benefit  upon  the  person  who  receives  the  consideration,  or  to 
obtain  from  the  latter  some  advantage  for  himself.  But  even  when  the  con- 
sideration is  received  directly  by  the  promisor,  the  latter  may  be  induced  to 
make  the  promise  by  something  wholly  different.  In  other  words,  it  may  be 
clear  that  the  promise  would  never  have  been  made  if  the  consideration  had 
been  the  only  inducement  to  make  it.  Thus,  in  Thomas  v.  Thomas,  IGI,  the 
consideration  for  the  defendant's  promise  was  the  plaintiff's  promise,  but  a 
desire  to  comply  with  the  will  of  the  defendant's  testator  was  clearly  the 
defendant's  inducement  to  make  the  promise.  So  a  promise  may  be  made  for 
a  nominal  consideration,  i.  e.  the  consideration  may  be  given  and  received  for 
the  mere  purpose  of  making  the  promise  binding;  and  in  all  such  cases  there 
must  of  course  be  some  motive  for  the  promise  besides  the  consideration. 

61.  It  must  not  be  supposed,  however,  that  motive,  as  distinguished  from 
consideration,  can  constitute  any  element  of  a  contract,  or  that  it  is  a  thing  of 
which  the  law  can  strictly  take  any  notice.  On  the  contrary,  as  every  con- 
sideration is  in  theory  equal  to  the  promise  in  value,  so  it  is  in  theory  the 
promisor's  sole  inducement  to  make  the  promise.  As  the  law  cannot  see  any 
inequality  in  value  between  the  consideration  and  the  promise,  so  it  cannot 
see  any  motive  for  the  promise  except  the  consideration. 

3.  From  whom  the  Consideration  must  move. 

62.  It  was  decided  in  Dutton  v.  Poole,  170,  (1677,)  that  a  daughter  might 
maintain  an  action  on  a  promise  made  to  her  father  for  her  benefit,  though  it 
had  previously  been  decided  (Bourne  u.  Jlason,  170),  as  it  has  been  since  (and 
uniformly  in  England,  Crow  v.  P>,ogers,  172;  Price  n.  Easton,  172),  that  a  per- 
son for  whose  benefit  a  promise  was  made,  if  not  related  to  the  promisee,  could 
not  sue  upon  the  promise.     This  latter  proposition  is  so  plain  upon  its  face, 
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that  it  is  difficult  to  make  it  plainer  by  argument.  A  binding  promise  vests 
in  the  promisee,  and  in  him  alone,  a  right  to  compel  perfoimanoe  of  the  prom- 
ise, and  it  is  by  virtue  of  this  right  that  an  action  is  maintained  upon  the 
promise.  In  the  case  of  a  promise  made  to  one  person  for  the  benefit  of 
another,  there  is  no  doubt  that  the  promisee  can  maintain  an  action,  not  only 
in  his  own  name,  but  for  his  own  benefit.  If,  therefore,  the  person  for  whose 
benefit  the  promise  was  made  could  also  sue  on  it,  the  consequence  would  be 
that  the  promisor  would  be  liable  to  two  actions.  In  truth,  a  binding  promise 
to  A  to  pay  $100  to  B  confers  no  right  upon  B  in  law  or  equity.  It  confers  an 
authority  upon  the  promisor  to  pay  the  money  to  B,  but  that  authority  may 
be  revoked  by  A  at  any  moment.  Of  course  it  follows  that  the  distinction 
upon  which  Button  v.  Poole  was  decided  is  untenable;  and  accordingly  that 
case  has  been  overruled.     Tweddle  v.  Atkinson,  174. 

63.  What  has  been  said  in  the  preceding  paragraph  does  not  in  strictness 
relate  to  the  subject  of  "  consideration  " ;  but  it  was  necessary  to  say  it  in  this 
connection,  because  the  case  of  Button  v.  Poole  has  given  rise  to  the  notion 
that  the  consideration  of  a  promise  need  not  move  from  the  promisee,  though 
that  case  really  only  decided  that  it  need  not  always  move  from  the  person  who 
sues  on  the  promise.  It  is  clear  from  the  definition  of  consideration  (§  45) 
that  it  must  move  from  the  promisee.  Indeed,  it  is  of  the  very  essence  of  con- 
sideration that  it  be  received  from  the  promisee.  What  is  received  from  one 
person  cannot  possibly  be  a  consideration  for  a  promise  to  another  person. 
Such  accordingly  is  the  established  doctrine  in  England  and  in  Massachusetts 
(Exchange  Bank  u.  Rice,  107  Mass.  37) ;  and  it  is  presumed  that  the  contrary 
doctrine  would  not  now  be  held  anywhere  except  where  it  may  be  considered 
as  already  established  by  authority. 

4.  To  WHOM  THE  Consideration  must  move. 

64.  One  of  the  most  striking  differences  between  debt  and  assumpsit  in  re- 
spect to  consideration  is,  that  in  debt  the  consideration  must  inure  to  the 
benefit  of  the  debtor,  while  in  assumpsit  it  may  inure  to  the  benefit  of  the 
promisor,  or  of  some  third  person,  or  to  the  benefit  of  no  one.  It  was  only  by 
degrees,  however,  that  this  difference  between  debt  and  assumpsit  was  de- 
veloped. Thus,  in  Smith  and  Smith's  Case,  190,  (compare  Read  o.  Baxter, 
435,  n.  2,)  it  was  erroneously  held  in  1583  that  the  consideration  was  insuffi- 
cient because  it  was  not  a  benefit  to  the  promisor,  though  it  was  a  clear  detri- 
ment to  the  promisee,  i.  e.  the  promisee  did  what  he  was  under  no  obligation 
to  do,  and  he  did  it  in  exchange  for  the  promise.  It  seems  to  have  been  for 
the  same  reason  that  the  courts  formerly  had  so  much  difficulty  in  holding  that 
a  gratuitous  bailment  was  a  sufficient  consideration  for  a  promise.  Riches  and 
Briggs,  389;  Pickas  v.  Guile,  390;  Wheatley  v.  Low,  390.  Even  to  this  day 
more  or  less  misconception  exLsts  in  consequence  of  applymg  to  assumpsit 
ideas  which  belong  exclusively  to  debt.  Thus,  it  is  frequently  laid  down  as 
a  rule,  that  a  consideration  must  consist  of  some  benefit  to  the  promisor  or 
some  detriment  to  the  promisee  (/)er  Patteson,  J.,  1G8;  per  Lord  Ellenborough, 
C.  J.,  253-254),  as  if  either  one  of  these  could  do;  and  in  applying  this  rule, 
it  is  a  common  practice  to  inquire  first  if  there  is  a  benefit  to  the  promisor,  as 
if  an  affirmative  answer  to  that  question  would  render  all  further  inquiry  super- 
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fluous,  and  as  if  that  were  the  quality  which  every  consideration  ought  to 
possess  to  place  it  entirely  above  suspicion.  In  Scotson  v.  Pegg,  240,  24-3, 
Martin,  B.,  said  expressly,  "that  any  act  done  whereby  the  contracting 
party  receives  a  benefit  is  a  good  consideration  for  a  promise  by  him."  In 
truth,  however,  benefit  to  the  promisor  is  irrelevant  to  the  question  whether  a 
given  thing  can  be  made  the  consideration  of  a  promise,  though  it  may  be  very 
material  to  the  question  whether  it  has  been  made  so  in  fact.  There  may  be 
a  clear  benefit  to  the  promisor,  and  yet  no  consideration,  e.  g.  where  the  benefit 
does  not  come  from  the  promisee.  On  the  other  hand,  detriment  to  the  prom- 
isee is  a  universal  test  of  the  sufficiency  of  consideration ;  i.  e.  every  considera- 
tion must  possess  this  quality,  and,  possessing  this  quality,  it  is  immaterial 
whether  it  is  a  benefit  to  the  promisor  or  not. 

65.  The  reason  for  this  radical  difference  between  assumpsit  and  debt  is 
plain.  In  debt  the  consideration  must  be  received  by  the  debtor,  because  that 
is  what  creates  the  debt;  and  that  was  a  principal  reason  why  debt  was 
so  limited  in  its  scope,  and  why  a  new  remedy,  not  subject  to  such  a  limitation, 
was  so  loudly  called  for.  Such  a  remedy  was  found  in  the  action  of  assumpsit, 
because  it  was  founded  upon  the  theory  that  the  defendant's  obligation  was 
created  by  his  promise,  and  not  by  a  consideration  received. 

5.  Mutual  Consent  as  an  Element  of  Considekation. 

66.  The  mutual  consent  necessary  to  every  contract  must  extend  to  the 
consideration  as  well  as  to  the  promise.  As  the  consideration  always  has  to  be 
performed  by  the  promisee  or  on  his  behalf,  the  act  of  performance  commonly 
carries  with  it  the  consent  of  the  promisee,  i.  e.  the  circumstances  under  which 
the  act  is  performed  will  commonly  show  clearly  that  it  is  performed  as  the 
consideration  for  the  promise,  if  such  is  the  fact.  Frequently  also  the  per- 
formance of  the  consideration  requires  the  co-operation  of  the  promisor;  and 
in  that  case  the  same  evidence  that  proves  the  consent  of  the  promisee  will 
generally  prove  that  of  the  promisor.  In  many  cases,  however,  the  act  alleged 
to  be  the  consideration  may  be  performed  without  the  participation  or  knowl- 
edge of  the  promisor,  even  when  it  inures  to  his  benefit ;  and  when  it  does  not 
inure  to  his  benefit,  of  course  he  is  naturally  a  mere  stranger  to  it.  In  all  such 
cases,  therefore,  the  consent  of  the  promisor  must  be  proved  as  an  independent 
fact ;  but  it  may  commonly  be  proved  by  the  same  evidence  by  which  his  con- 
sent to  the  promise  is  proved.  Thus,  the  original  offer  must,  to  be  complete, 
specify  the  consideration  as  well  as  the  promise,  either  expressly  or  by  impli- 
cation. If,  therefore,  the  original  offer  comes  from  the  promisor,  he,  in  legal 
contemplation,  requests  the  performance  of  the  consideration ;  if  the  offer  comes 
from  the  promisee,  the  promisor  accepts  the  consideration  when  he  makes  the 
promise.  Any  act  of  the  promisee,  however,  which  may  constitute  a  consid- 
eration, may  also  constitute  a  condition  only;  and  hence,  whether  it  consti- 
tutes one  or  the  other,  in  a  particular  case,  depends  upon  the  intention  of  the 
parties.  Of  the  intention  of  the  promisee  in  this  respect,  there  will  seldom  be 
much  doubt;  but  when  the  original  offer  is  made  by  the  promisor,  it  is  fre- 
quently impossible  to  decide  from  the  terms  of  the  offer  whether  an  act 
required  to  be  performed  by  the  promisee  was  intended  to  be  the  consideration 
of  the  promise  or  a  mere  condition.     In  such  cases  the  nature  of  the  act  and 
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all  the  circumstances  of  the  case  must  be  carefully  considered.  For  example, 
if  the  performance  of  the  act  inured  to  the  benefit  of  the  promisor,  that  will 
be  a  circumstance  to  prove  that  the  promise  was  made  in  order  to  procure  its 
performance,  but  the  strength  of  the  proof  will  depend  greatly  upon  the  ex- 
pected value  of  the  performance  to  the  promisor.  So  if  the  performance  of 
the  act  inured  to  the  benefit  of  some  third  person,  but  it  appears  that  the 
promisee  would  not  perform  it  without  the  promise,  the  latter  fact  will  be 
wellnigh  conclusive  proof  that  the  performance  was  the  consideration  of  the 
promise.  On  the  other  hand,  if  the  act  performed  by  the  promisee  be  one  m 
which  the  promisor  had  no  interest  prior  to  making  the  promise,  and  if  he 
apparently  required  its  performance,  not  because  he  desired  it,  but  because  he 
deemed  it  doubtful  whether  the  promisee  could  or  would  perform  it,  the 
natural  inference  is  that  it  was  not  intended  to  be  a  consideration  for  the 
promise,  but  a  condition.     Therefore  the  showing  of  the  deed  in  Sturlyn  v. 

Albany,  191,  the  proving  of  the  debt  in  Traver  v.  ,  194,  and  the  making 

of  the  oath  in  Brooks  v.  Ball,  200,  appear  to  have  been  (what  the  respective 
reports  literally  state  them  to  have  been,  namely)  conditions.  In  Anon.  194, 
note  1,  it  seems  clear  that  the  payment  of  Is.  was  the  consideration,  and  the 
making  of  pi-oof  a  condition.  It  may  be  added  that  the  decision  in  this  case, 
and  in  Traver  v.  ,  cannot  be  supported  in  any  view;  for  whether  the  mak- 
ing of  proof  was  a  consideration  or  a  condition,  there  was  no  right  of  action 
until  proof  was  made. 

67.  The  case  of  King  v.  Sears,  403,  furnishes  a  good  illustration  of  the 
distinction  between  consideration  and  condition.  The  giving  up  of  the  bill 
of  exchange  which  the  plaintiff  held  as  collateral  security  might  of  course 
have  been  made  the  consideration  for  the  defendant's  promise,  but  according 
to  the  declaration  it  was  in  fact  made  a  condition,  and  to  have  made  it  the 
consideration  would  have  been  injurious  to  the  plaintiff;  for  then  he  must 
either  have  given  up  the  bill  before  he  received  his  money,  or  have  taken  his 
chance  of  the  defendant's  paying  on  receiving  the  bill  when  the  time  came. 

68.  Sometimes  an  act  is  done  by  a  promisee  which  he  has  obvious  reasons 
for  doing  for  his  own  benefit,  and  in  which  the  promisor  has  no  obvious 
interest.  Such  an  act  is  presumptively  neither  a  consideration  nor  a  condi- 
tion, though  the  promisor  may  make  it  either.  Of  this  nature  seems  to  have 
been  the  act  of  destroying  the  old  securities  in  Barnes  v.  Hedley,  327,  the 
plaintiff  having  done  it  voluntarily  and  for  his  own  protection.  This  seems 
also  to  be  the  real  difficulty  in  the  way  of  holding  a  gratuitous  bailment  to  be 
a  consideration  for  a  promise  by  the  bailee.  In  the  case  of  a  bailee  for  hire, 
there  is  no  doubt  that  the  hire,  paid  or  promised  to  be  paid,  is  the  sole  consid- 
eration for  the  bailee's  promise;  yet  the  delivery  of  the  property  takes  place 
in  the  latter  case  as  well  as  in  that  of  a  gratuitous  bailment.  If  a  gratuitous 
bailee  wishes  to  bind  himself  legally,  he  can  do  so  by  making  the  delivery  of 
the  property  to  him  the  consideration  for  his  promise  ;  but,  in  the  absence 
of  evidence  to  that  effect,  there  is  but  one  reason  for  holding  the  bailment 
to  be  a  consideration,  namely,  that  there  is  no  other  way  of  sustaining  the 
promise.  This  is  a  question,  however,  which  will  commonly  have  to  be  sub- 
mitted to  a  jury,  and  a  jury  can  seldom  be  induced  to  find  in  favor  of  a 
defendant  upon  the  mere  ground  that  his  promise  was  without  consideration. 
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In  all  the  cases  given  in  this  volume  (pp.  389-391),  the  question  arose  upon 
the  declaration,  and  the  declaration  stated  expressly  that  the  promise  was 
made  in  consideration  of  the  bailment.  In  Hart  v.  Miles,  391,  it  may  be 
observed  that  the  bailment  of  tlie  two  bills  of  exchange  was  the  only  consid- 
eration to  support  the  first  count.  First,  that  was  the  consideration  declared 
upon.  Secondly,  the  receipt  of  the  proceeds  of  the  bills  by  the  defendant 
would  only  support  a  count  for  money  had  and  received,  and  a  promise  im- 
plied by  law.  Thirdly,  the  plaintiff's  loss  of  the  opportunity  to  get  the  bills 
discounted  elsewhei'e  was  only  a  consequence  of  the  bailment,  and  not  an 
additional  consideration.  In  ShadweU  v.  Shadwell,  233,  the  plaintiff's  marry- 
ing may  have  been  a  condition  of  his  uncle's  promise  (the  annuity  being  in- 
tended as  a  provision  for  the  support  of  a  family),  but  there  is  no  ground  for 
saying  that  it  was  the  consideration  for  it.  If  it  was,  it  would  follow  that 
the  uncle's  letter  was  a  mere  offer,  which  would  not  become  a  promise  until 
the  plaintiff  married,  and  might  of  course  be  revoked  in  the  mean  time;  but 
it  is  impossible  to  put  such  a  construction  upon  the  letter.  If  the  uncle  in- 
tended to  become  legally  bound  at  all,  he  intended  to  be  bound  from  the 
moment  the  letter  was  written.  Nor  was  there  anything  in  the  terms  of  the 
letter  or  in  the  circumstances  of  the  case  to  warrant  the  court  in  holding  that 
the  promise  was  given  to  induce  the  plaintiff  to  marry;  in  other  words,  that 
the  uncle  requested  the  plaintiff  to  marry.  It  may  be  that  the  plaintiff 
changed  his  position  on  the  faith  of  the  promise,  but  that  would  not  consti 
tute  a  consideration  for  the  promise.  Byles,  J.,  seems  to  have  taken  the  true 
view. 

6.  Relation  in  Time  of  the  Consideration  to  the  Promise. 

69.  It  has  frequently  been  supposed  that  the  performance  of  the  consideration 
might  be  either  past  or  future  in  respect  to  the  time  of  making  the  promise ; 
but  that  is  a  mistake.  When  the  consideration  creates  a  debt,  there  is  no  doubt 
that  the  debt  arises  the  moment  that  the  consideration  is  given  and  received; 
and  the  same  rule  holds  when  the  consideration  is  only  sufficient  to  support  a 
promise,  i.  e  the  promise  must  be  made  in  legal  contemplation  the  moment 
that  the  performance  of  the  consideration  is  completed.  If  this  were  not  so,  it 
would  not  be  true,  according  to  the  definition  (§  45),  that  the  consideration  is 
given  in  exchange  for  the  promise. 

70.  A  distinction  is  to  be  made,  however,  between  a  promise  made  before 
the  consideration  is  performed  and  one  made  afterwards.  A  promise  made 
for  a  consideration  to  be  thereafter  performed,  though  it  will  be  invalid  as  a 
promise,  will  take  effect  as  an  offer,  and  will  therefore  become  a  binding 
promise  as  soon  as  the  consideration  is  performed,  unless  it  has  been  revoked 
or  has  otherwise  ceased  to  exist  before  that  time ;  but  a  promise  made  for  a 
consideration  already  performed  is  simply  a  promise  without  consideration, 
and  hence  it  can  never  form  an  element  of  a  binding  contract.  Therefore  a 
declaration  upon  a  promise  as  made  for  a  consideration  to  be  performed, 
though  faulty  as  not  stating  facts  according  to  their  legal  effect,  yet  will  state 
a  good  cause  of  action  if  it  avers  performance  of  the  consideration ;  but  a 
declaration  on  a  promise  as  made  for  a  consideration  already  performed  is 
fatally  defective,  and  no  averment  can  make  it  good.     For  this  reason  the 
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declaration  seems  to  have  been  bad  in  each  of  the  following  cases :  Hawes  v. 
Smith,  195;  Williamson  v.  Clements,  197;  Wilkinson  r.  Oliveira,  208;  Riches 
and  Briggs,  389;  Neale  v.  Ratcliff,  510.  When  a  promise  is  declai-ed  upon  as 
made  for  a  future  consideration,  care  must  be  taken  not  to  mistake  the  consid- 
eration for  a  condition,  as  seems  to  have  been  done  in  Collins  v.  Gibbs,  462. 
It  was  there  assumed  that  it  would  have  been  sufficient  for  the  plaintiff  to 
aver  a  tender  of  the  consideration;  and  if  it  had  been  a  condition,  that 
would  have  been  true.  But  an  averment  of  a  tender  and  refusal  of  the  con- 
sideration would  have  shown  that  the  defendant's  offer  had  been  revoked, 
or  at  all  events  it  would  not  have  shown  that  it  had  ripened  into  a  binding 
promise. 

7.  Moral  Consideration. 

71.  Lord  Mansfield  appears  to  have  entertained  the  opinion  that  a  mere 
promise  to  do  what  the  promisor  was  already  under  a  moral  obligation  to  do, 
was  binding.  Whether  his  theory  was  that  the  antecedent  moral  obligation 
furnished  a  sufficient  consideration  for  the  promise,  or  that  such  a  promise  was 
binding  without  a  consideration,  may  not  be  clear;  but  the  former  theory  is  the 
one  that  has  commonly  been  attributed  to  him,  and  hence  the  moral  obligation 
which  was  supposed  to  make  the  promise  binding  has  acquired  the  name  of 
moral  consideration.  The  other  theory,  however,  would  have  been  much  more 
tenable,  and  much  less  mischievous  in  its  tendency.  It  would  indeed  have  been 
liable  to  the  serious  objection  of  involving  judicial  legislation,  but  the  theory 
of  moral  consideration  was  liable  to  the  much  greater  objection,  at  least  in  a 
.scientific  point  of  view,  that  it  could  only  succeed  at  the  expense  of  involving 
a  fundamental  legal  doctrine  in  infinite  confusion.  Lord  Mansfield  never 
attempted  to  enumerate  or  define  the  cases  in  which  an  antecedent  moral  obli- 
gation would  render  a  promise  binding.  He  frequently  put  the  cases  of  a 
promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations,  of  a  promise  by  an 
adult  to  pay  a  debt  contracted  during  infancy,  and  by  a  bankrupt  to  pay  a  debt 
from  which  he  had  been  discharged ;  but  he  appears  to  have  put  these  cases 
merely  by  way  of  illustration,  and  he  decided  on  two  occasions  that  the  same 
principle  applied  to  a  promise  by  an  executor,  having  sufficient  assets  for  the 
purpose,  to  pay  a  peouniai-y  legacy.  Atkins  v.  Hill,  316;  Hawkes  v.  Saunders, 
323.  It  was  also  decided  several  years  after  Lord  Mansfield's  death,  but  while 
his  view  upon  this  subject  was  still  in  vogue,  that  a  promise  to  pay  a  debt  void 
for  usury  (Barnes  v.  Hedley,  327),  and  a  promise  to  pay  a  bond  void  on  the 
ground  of  coverture  (Lee  v.  Muggeridge,  333),  were  supported  by  an  antece- 
dent moral  obligation,  and  were  therefore  binding.  The  former  of  these  cases 
was  decided  in  1809.  the  latter  in  1813.  Meanwhile,  in  1804,  Messrs.  Bosanquet 
and  Puller,  in  a  note  to  Wennall  v.  Adney,  347,  controverted  the  idea,  which, 
they  said,  had  prevailed  of  late  years,  "that  an  express  promise,  founded 
simply  on  an  antecedent  moral  obligation,  is  sufficient  to  support  an  assump- 
sit." In  1831  Lord  Tenterden  observed  (Littlefield  v.  Shee,  341,  342)  "that 
the  doctrine  that  a  moral  obligation  is  a  sufficient  consideration  for  a  subse- 
quent promise  is  one  which  should  be  received  with  some  limitation."  In  1840, 
in  the  case  of  Eastwood  v.  Kenyon,  343,  the  note  to  Wennall  v.  Adney  was  cited 
for  the  first  time  in  an  English  court,  and  the  conclusion  there  arrived  at  was 
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declared  to  be  correct;  and  since  that  date  the  notion  of  moral  consideration 
has  received  no  countenance  from  any  quarter.  Of  the  cases  which  had  been 
supposed  to  rest  upon  that  doctrine,  such  as  cannot  be  sustained  on  other 
grounds  must  be  considered  as  overruled. 

72.  In  the  cases  of  infancy,  bankruptcy,  and  the  Statute  of  Limitations,  the 
subsequent  promise,  while  necessary  to  enable  the  plaintiff  to  recover,  does  not 
constitute  his  ground  of  action.  The  contract  of  an  infant,  not  being  void, 
but  merely  voidable,  can  be  ratified  by  the  infant  after  he  comes  of  age, 
and  a  new  promise  operates  as  a  ratification.  The  action,  however,  must  be 
brought  on  the  original  contract,  and  the  new  promise  must  be  used  simply  to 
repel  the  defence  of  infancy  in  the  event  of  its  being  pleaded.  Williams  v.  Moor, 
11  M.  &  W.  256.  It  is  apon  this  ground  that  Edmouds'  Case,  314,  must  rest. 
In  the  case  of  bankruptcy,  the  certificate  of  discharge  does  not  extinguish  the 
debt,  but  merely  protects  the  defendant  from  an  action  by  means  of  a  positive 
statutory  bar.  This  defence,  however,  being  given  merely  for  the  bankrupt's 
benefit,  may  be  waived  by  him  (quilibel  potest  renunciare  juri  pro  se  introducto) , 
and  a  new  promise  will  operate  as  a  waiver.  In  this  case,  therefore,  as  in  that 
of  infancy,  the  action  must  be  founded  upon  the  original  debt;  and  if  the 
defendant  pleads  his  discharge,  the  plaintiff  must  reply  the  new  promise. 
Shippey  D.  Henderson,  368;  Dusenbury  v.  Hoyt,  387;  AVay  o.  Sperry,  384. 
For  form  of  replication,  see  3  Ch.  PI.  (7th  ed.)  428.  Trueman  v.  Fenton,  318, 
was  not  a  case  of  the  above  description ;  it  was  a  compromise  of  a  debt  before 
the  debtor  had  obtained  his  discharge;  the  old  notes  were  delivered  up  to  be  can- 
celled, and  a  new  note  given  for  a  part  of  the  sum  due;  the  extinguishment 
of  the  old  debt  was  abundant  consideration  for  the  new  note,  if  a  considera- 
tion were  necessary;  but  if  there  had  been  nothing  more  than  the  giving  of  the 
new  note,  it  would  have  been  only  the  common  transaction  of  giving  a  note  in 
payment  of  an  existing  debt,  and  the  note  would  have  been  valid. 

73.  The  case  of  a  promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations 
stands  upon  a  peculiar  and  anomalous  ground.  On  the  one  hand,  the  action 
must  be  brought  upon  the  old  debt,  and  not  upon  the  new  promise.  Ilsley  v. 
Jewett,  380.  On  the  other  hand,  if  the  defendant  pleads  the  Statute  of  Lim- 
itations, the  plaintiff  cannot  reply  a  new  promise.  To  have  sustained  such  a 
replication  would  have  been  directly  in  the  teeth  of  the  statute,  which  declared 
that  no  action  should  be  brought  after  the  expiration  of  the  prescribed  period 
and  made  no  provision  for  a  new  promise.  The  consequence  was  that  a  plea 
of  the  statute  could  not  be  repelled  in  any  way  by  means  of  a  new  promise, 
except  when  the  cause  of  action  was  a  simple  contract  debt,  and  the  plaintiff 
declared  on  a  promise  implied  by  law  to  pay  the  debt.  BoydeU  c.  Drummond, 
2  Campb.  157,  162;  Short  v.  McCarthy,  3  B.  &  Aid.  626;  Whitehead  v. 
Howard,  2  Br.  &  B.  372.  In  cases  which  came  within  the  above  exception  the 
plaintiff  tendered  issue  on  the  plea;  and  at  the  trial,  upon  the  defendant's 
proving  the  debt  to  be  more  than  six  years  old,  the  plaintiff  proved  a  new 
promise  within  six  years;  and  that  was  held  to  remove  the  bar  of  the  statute 
sufficiently  for  the  law  again  to  raise  a  promise  to  pay  the  debt;  and  as  this 
new  implied  promise  supported  the  declaration  equally  well  with  the  old  one 
upon  which  the  plaintiff  was  supposed  to  have  declared,  the  issue  had  to  be 
found  in  the  plaintiff's  favor.     The  true  explanation  of  this  highly  artificial 
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doctrine  seems  to  be  that  it  was  an  ingenious  device  for  evading  the  statute, 
adopted  and  sanctioned  at  a  time  when  the  courts  regarded  it  with  much  dis- 
favor. However  this  may  be,  it  is  sufficient  for  the  present  purpose  to  show 
that  au  action  will  not  lie  upon  the  new  promise. 

74.  There  is  another  class  of  cases  in  which  an  express  promise  may  render 
a  person  liable,  and  yet  no  action  will  lie  on  the  promise  itself,  namely,  where 
services  have  been  rendered  or  money  has  been  paid  for  a  person  without  his 
authority,  and  he  afterwards  promises  to  pay  for  the  sei-vices  or  to  repay  the 
money.  In  such  cases,  the  subsequent  promise  supplies  the  want  of  a  previous 
authority,  and  thus  makes  the  promisor  a  debtor  by  relation  from  the  time 
when  the  services  were  rendered  or  the  money  was  paid.  The  promise,  there- 
fore, is  merely  one  of  the  elements  out  of  which  the  debt  is  created;  and 
though  an  action  of  assumpsit  will  lie,  it  must  be  founded  on  a  promise  im- 
plied by  law  to  pay  the  debt.  The  declaration  in  such  an  action  will  properly 
take  no  notice  of  the  actual  promise,  and  the  latter  will  be  material  only  as 
evidence  to  prove  the  defendant's  request,  which  the  declaration  must  allege. 
It  is  upon  this  ground  that  the  decision  must  rest  in  Watson  v.  Turner,  315, 
and  in  King  v.  Mill,  338.  It  seems  that  the  plaintiff  in  Eastwood  v.  Kenyon, 
343,  would  have  been  entitled  to  recover  upon  this  principle  if  he  had  joined 
the  wife  as  a  defendant.  The  promise  of  the  wife  after  she  came  of  age  -would, 
it  seems,  have  performed  the  double  office  of  supplying  the  want  of  a  previous 
authority,  and  of  repelling  the  defence  of  infancy.  In  Mills  v.  Wjma,n,  370, 
the  subsequent  promise  was  not  available,  because  the  services  were  not  rendered 
to  the  defendant,  but  to  his  son.  The  services  were  a  consideration  which 
inured  to  the  benefit  of  the  son,  and  created  a  debt  against  him  from  the  time 
when  they  were  rendered;  by  no  possibility,  therefore,  could  they  ever  create 
a  debt  against  the  father.  If  the  son  had  been  a  minor  and  a  member  of  his 
father's  family,  and  if  the  services  had  been  rendered  on  the  credit  of  the 
latter,  the  decision  would  have  been  different. 

75.  It  is  not  entirely  clear  upon  what  ground  the  case  of  Trewinian  v. 
Howell,  315,  was  decided;  but  it  is  impossible  to  support  it  upon  any  ground. 
First,  the  indebtedness  of  the  defendant  as  executor  was  no  consideration  for 
an  actual  promise,  and  the  law  would  only  imply  from  it  a  promise  coextensive 
with  the  debt,  namely,  to  pay  de  bonis  testatoris.  Rann  v.  Hughes,  187.  Sec- 
ondly, the  defendant  was  under  no  antecedent  moral  obligation;  the  only  obli- 
gation that  he  was  under  was  a  legal  one,  namely,  to  pay  de  bonis  testatoris. 
Thirdly,  having  assets  might  be  a  condition  of  the  defendant's  promise,  but  it 
could  not  possibly  be  a  consideration  for  it,  as  it  was  not  a  thing  given  or  done 
by  the  promisee,  nor  did  it  proceed  from  the  promisee.  Indeed,  according  to 
the  report,  it  was  only  stated  as  a  condition  in  the  declaration.  The  cases  of 
Atkins  V.  Hill,  316,  and  Hawkes  v.  Saunders,  323,  went  a  step  further  in 
violation  of  principle  than  Trewinian  v.  Howell.  In  the  latter,  the  defendant 
was  liable  as  executor  on  an  implied  promise ;  in  the  two  former  he  was  not 
liable  at  law  at  all.  No  consideration  was  alleged  for  an  express  promise,  and 
the  reason  alleged  for  an  implied  promise,  namely,  that  the  defendant  had  be- 
come liable  by  virtue  of  assets  (i.  e.  liable  at  law),  was  untrue.  Deeks  v. 
Strutt,  5  T.  R.  690.  His  position  was  simply  that  of  holding  a  fund  in  which 
the  plaintiff  had  an  interest ;  which  is  a  ground  for  a  suit  in  equity  to  compel 
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the  application  of  the  fund,  but  never  imposes  any  liability  at  law  except  in 
those  cases  in  which  an  action  of  account  will  theoretically  lie.  In  other 
words,  with  the  exception  just  stated,  there  is  no  remedy  at  law  to  recover  a 
fund  or  any  interest  in  it.  To  hold  an  executor  witli  sufficient  assets  person- 
ally liable  for  pecuniary  legacies  would  be  attended  with  two  singular  results: 
first,  that  it  would  be  no  defence  for  the  executor  that  the  assets  had  perished 
or  been  lost  without  his  fault ;  secondly,  that  the  legatee  would  be  deprived  of 
all  remedy  in  equity  against  the  assets,  for  if  the  receipt  of  assets  renders  the 
executor  personally  liable,  of  course  it  must  be  because  the  assets  become  his. 
In  other  words,  under  the  guise  of  compelling  payment  of  a  legacy  in  a  court 
of  law,  the  court  would  be  treating  the  legatee  as  if  he  had  released  his  legacy 
to  the  executor,  and  the  executor  as  if,  in  consideration  of  such  release,  he  had 
promised  to  pay  the  legatee  a  sum  equal  in  amount  to  the  legacy  out  of  his 
own  estate.  Of  course  there  are  cases  in  which  such  an  arrangement  would 
be  agreeable  to  both  parties,  but  there  are  also  cases  in  which  it  would  be  the 
ruin  of  one  of  them. 

76.  Lee  v.  Muggeridge,  333,  was  properly  overruled  by  Eastwood  «.  Ken- 
yon,  iliS,  and  Barnes  v.  Hedley,  327,  ought  to  have  shared  the  same  fate. 
Lord  Denman  says,  indeed  (p.  350),  that  the  latter  case  is  fully  consistent 
with  the  doctrine  laid  down  in  the  note  to  Wennall  c.  Adney;  but  if  so,  it 
must  follow  that  that  note  is  open  to  criticism.  Barnes  v.  Hedley  seems, 
if  possible,  open  to  greater  objection  than  Lee  a.  Muggeridge;  for  in  tlie 
latter  case  there  was  a  clear  moral  obligation,  which  is  more  than  a  court 
of  law  could  well  say  of  the  former  in  the  face  of  the  statute  of  usury. 
The  cancellation  of  the  old  securities  might,  it  seems,  have  been  made  a  suffi- 
cient consideration,  but  it  cannot  be  inferred  from  the  report  that  it  was  a 
consideration  in  fact;  for  the  cancellation  seems  to  have  been  made  after  the 
promise  was  given,  and  rather  for  the  benefit  and  protection  of  the  plaintiff 
than  as  a  consideration  for  the  defendant's  promise.  Undoubtedly  Barnes  v. 
Hedley  derives  some  support  from  Flight  n.  Reed,  359.  In  the  latter  case, 
however,  the  action  was  upon  bills  of  exchange  which  had  been  accepted  by 
the  defendant.  The  decision,  therefore,  rests  upon  the  same  principle  as  in 
Cook  ('.  Wright,  308.  The  bills  were  a  pajTnent  of  the  usurious  loan.  If  pay- 
ment had  been  made  in  money,  no  action  would  have  lain  to  recover  the 
money  back ;  and  for  the  same  reason  there  was  no  defence  to  the  bills.  See 
§§  50,  57. 

77.  Jennings  y.  Brown,  353,  was  an  amicable  suit,  and  it  is  not  surprising 
that  the  com-t  should  have  been  astute  to  find  a  consideration ;  but  it  is  im- 
possible to  support  the  decision  upon  principle.  It  was  intimated  by  the  court 
that  the  support  of  the  child  by  the  plaintifl  was  a  sufficient  consideration  for 
the  promise,  and  doubtless  a  binding  promise  by  the  plaintiff  to  take  care  of 
the  child  would  have  been  a  sufficient  consideration;  but  the  plaintiff  did  not 
declare  upon  mutual  promises,  nor  did  it  appear  from  the  evidence  that  the 
plaintiff  had  made  any  promise  M'hatever.  Regarding  the  promise  as  uni- 
lateral (and  it  was  declared  upon  as  such),  and  assuming  that  the  support  of 
the  child  was  the  consideration  for  it,  the  consideration  had  not  been  fully 
performed  when  the  promisor  died.  In  truth,  however,  there  was  no  consid- 
eration for  the  promise;  the  plaintiff  neither  did  anything,  nor  was  to  do 
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anything,  in  exchange  for  it;  if  it  was  binding  at  all,  it  was  binding  from  the 
moment  when  it  was  made,  and  yet  it  could  not  be  if  the  support  of  the  child 
was  the  consideration  for  it.  Moreover,  it  seems  clear  from  the  evidence  that 
the  testator  had  no  intention  of  binding  himself  legally. 

78.  Davis  v.  Dodd,  332,  did  not  involve  any  question  of  consideration.  It 
was  an  action  upon  a  bill  of  exchange,  and  the  plaintiff  failed  because  he  was 
unable  to  produce  the  bill  at  the  trial,  the  court  holding  that  the  defendant's 
promise  to  pay  the  bill,  notwithstanding  its  loss,  did  not  dispense  with  its  pro- 
duction. If,  however,  the  plaintiff  had  declared  upon  this  latter  promise,  he 
would  clearly  have  failed.  Littlefield  «.  Shee,  341,  and  Meyer  v.  Haworth, 
342,  did  not  strictly  involve  any  question  of  moral  obligation.  The  plaintiff 
declared  in  both  cases  upon  an  indebtedness  for  goods  sold  and  delivered,  and 
as  the  defendants  were  married  women  at  the  time  of  the  sale,  the  indebted- 
ness was  not  proved.  In  Binnington  v.  Wallis,  339,  Beaumont  v.  Reeve,  356, 
Valentine  v.  Foster,  374,  and  Dearborn  v.  Bowman,  377,  the  promises  sued  on 
had  nothing  more  than  an  antecedent  moral  obligation  to  support  them,  and 
hence  they  were  properly  held  not  to  be  binding. 

79.  There  is  a  class  of  oases  in  which  promises  without  consideration  have 
been  enforced,  not  because  there  was  an  antecedent  moral  obligation  to  do  the 
thing  promised,  but  because  the  promise  was  made  with  the  expectation  that 
the  promisee  would  act  or  refrain  from  acting  on  the  faith  of  it,  and  with  the 
intention  of  inducing  him  to  do  so,  and  with  the  full  knowledge  that  a  failure 
to  perform  the  promise  might  place  the  promisee  in  a  worse  position  than  if  the 
promise  had  never  been  made.  Those  who  have  held  such  promises  to  be 
binding  have  not  based  their  opinion  upon  the  notion  of  moral  consideration, 
but  have  claimed  that  there  was  a  sufficient  common-law  consideration.  This 
view,  like  that  of  supporting  a  promise  by  means  of  an  antecedent  moral 
obligation,  originated  in  Lord  Mansfield's  time,  and  was  conspicuously  put 
forward  in  Pillans  v.  Van  Mierop,  177,  180,  184-186.  It  was  also  the  ground 
of  the  decision  in  Alliance  Bank  u.  Broom,  279;  and  it  was  stated  by  Black- 
burn, J.,  to  be  the  ground  of  the  decision  in  Cook  u.  Wright,  308,  313-314. 
The  view  in  question,  however,  really  rests  upon  the  notion  of  moral  obliga- 
tion, its  peculiarity  being  that  the  moral  obligation,  instead  of  preceding 
the  promise,  is  created  by  the  promise.  This  was  the  only  ground  for  sup- 
porting the  promise  either  in  Pillans  u.  Van  Mierop  or  in  Alliance  Bank 
ii.  Broom.  The  way  in  which  a  common-law  consideration  was  attempted 
to  be  found  in  these  cases  was  by  saying  that  the  promisee's  changing  his 
position  in  reliance  upon  the  promise  constituted  the  consideration;  but  there 
are  several  conclusive  objections  to  that  view.  1st.  There  was  no  evidence 
that  the  promisee  had  in  fact  changed  his  position,  nor  was  any  such 
evidence  held  to  be  necessary;  what  the  court  went  upon  was  the  probability 
that  the  promisee  would  change  his  position.  2dly.  If  the  promise  was  binding 
at  all,  it  was  binding  from  the  moment  when  it  was  made,  and  it  was  so 
held;  yet  that  could  not  be  if  the  consideration  was  something  to  be  after- 
wards done  by  the  promisee.  3dly  If  it  had  appeared  that  the  promisee  had 
changed  his  position,  his  doing  so  would  not  have  constituted  a  consideration 
for  the  promise,  for  the  reason  that  the  promise  was  not  in  fact  made  on  any 
such  consideration.     If  it  had  been,  what  is  called  the  promise  would  have 


1030  SUMMARY. 

been  only  an  offer  upon  condition  of  the  promisee's  doing  the  act  in  question ; 
but  in  fact  the  promise  was  absolute  in  its  terms,  aud  its  only  condition  was 
the  condition  (implied  by  law)  of  its  acceptance.  Finally,  if  the  decision 
in  Alliance  Bank  v.  Broom  is  correct,  it  follows  that  the  difficulties  raised  in 
Sample  v.  Pink,  272,  and  in  Oldershaw  v.  King,  274,  were  imaginary.  As  to 
the  moral  obligation  created  by  the  promise,  that  is  even  more  delusive  as  a 
ground  of  decision  than  an  antecedent  moral  obligation;  for  every  promise 
which  excites  in  the  promisee  an  expectation  of  performance  creates  such  an 
obligation,  and  every  binding  promise  is  supposed  to  excite  such  an  expecta- 
tion, the  only  difference  between  one  promise  and  another  in  this  respect  being 
one  of  degree.  (Austin,  vol.  3,  p.  128,  1st  ed.)  The  two  cases  in  question, 
therefore,  can  only  be  supported  upon  a  principle  which  would  render  a  con- 
sideration unnecessary  iu  any  case  (p.  351),  and  thus  destroy  all  distinction 
in  that  respect  between  our  law  and  the  civil  law.  It  is  by  no  means  clear 
that  Lord  Mansfield  would  have  shrunk  from  this  latter  consequence.  See 
pp.  334,  351,  and  p.  353.  note. 

8.  Consideration  Void  in  Part. 

80.  When  an  offer  is  made  for  a  specified  consideration,  no  promise  arises 
until  the  consideration  is  fully  performed;  and  if  the  consideration  consists  of 
several  things,  of  course  they  must  all  be  performed.  P.  402,  n.  (1).  So  if 
any  part  of  a  specified  consideration  be  illegal,  the  illegality  will  affect  the 
whole,  and  there  will  be  no  binding  promise.  Best  v.  Jolly,  402.  But  it  is 
not  necessary  that  every  part  of  what  is  specified  as  the  consideration  should 
be  a  consideration ;  if  a  good  consideration  can  be  found  among  the  things 
specified,  it  is  the  same  as  if  that  alone  had  been  specified  as  the  consideration. 
Cripps  u.  Golding,  401;  Bradburne  v.  Bradburne,  401;  Colston  v.  Carre,  401; 
Crisp  0.  Gamel,  402.  In  King  v.  Sears,  403,  the  plaintiff's  permitting  the 
widow  to  quit  the  premises  at  the  next  quarter-day,  and  forbearing  to  distrain 
her  goods  for  the  rent  to  become  due  at  the  next  quarter-day,  constituted  no 
consideration  for  the  defendant's  promise,  as  the  widow  had  a  right  to  quit  the 
premises  when  she  chose,  and  the  plaintiff's  right  to  distrain  was  limited  to 
the  rent  already  due ;  but  the  forbearing  to  distrain  for  the  rent  already  due 
constituted  a  sufficient  consideration.  Parke,  B.,  seems  to  have  been  clearly 
wrong  in  saying  that  the  giving  up  of  the  bill  of  exchange  was  a  consideration. 
The  declaration  stated  it  only  as  a  condition,  to  be  performed  concurrently 
with  the  making  of  the  last  payment.  If  it  had  been  a  part  of  the  considera- 
tion, there  would  have  been  no  promise,  as  the  declaration  admitted  that  the 
bill  had  not  been  given  up.  It  has  been  said  that,  where  there  are  two  con- 
siderations for  a  promise,  and  one  is  good  and  the  other  is  void,  damages  shall 
be  given  only  in  respect  to  the  good  consideration.  P.  401,  n.  (1);  Best  «. 
Jolly,  402.  And  see  per  Parke,  J.,  in  Smith  o.  Algar,  260,  261.  But  there 
seems  to  be  no  sufficient  reason  for  this,  as  damages  are  given,  not  in  re- 
spect to  the  consideration,  but  in  respect  to  the  promise.  Leake,  Contr. 
(2d  ed.)  1052. 
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9.  Mutual  Promises. 

81.  In  treating  of  consideration  hitherto,  it  has  been  assumed  that  there 
was  a  promise  on  one  side  only.  In  that  case,  the  contract  is  unilateral,  con- 
sisting of  a  promise  on  one  side,  and  something  given  or  done  (not  promised 
to  be  given  or  done)  on  the  other  side.  If  there  is  a  promise  on  each  side, 
and  yet  but  one  contract,  the  contract  is  bilateral;  and  if  the  making  of  a 
promise  is  the  only  thing  given  or  done  on  either  side,  the  contract  is  purely 
bilateral,  and  of  course  neither  promise  has  any  other  consideration  than  the 
counter-promise.  Before  the  introduction  of  the  action  of  assumpsit,  a  mere 
promise  was  not  a  consideration,  as  it  could  not  create  a  debt;  and  hence 
purely  bilateral  contracts,  not  under  seal,  had  then  no  existence  in  our  law. 
But  when  it  had  become  established  that  anything  of  value  given  or  done  by 
the  promisee  might  be  made  the  consideration  for  a  promise,  the  courts  were 
not  long  in  perceiving  that  the  making  of  a  binding  promise  was  giving  or 
doing  something  of  value,  and  hence  that  such  promises  were  entitled  to  be 
admitted  into  the  category  of  sufficient  "  considerations."  Strangborough  and 
Warner,  394  (1588) ;  Gower  v.  Capper,  395  (1597) ;  Nichols  v.  Raynbred,  395 
(1615).  Hence  the  introduction  of  bilateral  contracts  not  under  seal  was  one 
of  the  great  changes  wrought  in  our  law  of  contracts  by  means  of  the  action  of 
assumpsit. 

82.  A  promise,  regarded  as  the  consideration  for  another  promise,  is  gov- 
erned by  the  same  rules  as  any  other  consideration,  except  when  a  difference 
is  necessarily  caused  by  the  difference  between  giving  or  doing  a  thing  and 
promising  to  give  or  do  it.  For  example,  when  mutual  promises  are  the  con- 
sideration for  each  other,  it  is  a  rule  that  both  promises  must,  in  legal  contem- 
plation, be  made  at  the  same  moment  of  time;  otherwise  both  will  be  without 
consideration.  This,  however,  is  only  a  special  application  of  the  general 
rule  that  tho  promise  and  the  consideration  must  be  contemporaneous.  So  the 
rule  that  both  the  mutual  promises  must  be  binding,  or  neither  will  be,  is  only 
an  application  of  the  rule  that  a  consideration  must  have  some  value  in  the 
eye  of  the  Iftw;  for  if  one  of  the  promises  is  for  any  reason  invalid,  of  course 
the  other  has  no  consideration,  and  so  they  both  fall.  It  was  once  doubted 
whether  a  woman  is  bound  by  a  promise  to  marry,  and  the  argument  which 
the  court  deemed  most  conclusive  in  the  affirmative  was  that,  unless  the  woman 
is  bound,  the  man  cannot  be  bound.  Harrison  u.  Cage,  390.  But  the  court 
refused  (and  perhaps  rightly)  to  carry  this  rule  to  the  extent  of  holding  that  a 
bilateral  contract  between  an  infant  and  an  adult  is  not  binding  on  the  latter 
because  not  binding  on  the  former.  Holt  v.  Ward,  397.  The  promise  of  an 
infant,  though  not  binding,  is  not  a  nullity ;  it  can  be  made  binding  by  a  rati- 
fication after  the  infant  comes  of  age ;  and  if  an  action  be  brought  upon  it 
after  the  infant  comes  of  age,  the  defendant  may  waive  the  defence  of  infancy 
by  not  setting  it  up.  As  an  infant's  promise,  therefore,  is  a  thing  of  which 
the  law  takes  notice  for  certain  purposes,  it  must,  it  seems,  be  deemed  of  some 
value  in  the  eye  of  the  law. 

83.  The  rule  that  the  consideration  of  a  promise  must  move  from  the 
promJj'ee  makefi  it  necessary,  in  case  of  mutual  promises,  that  it  should  also 
■tat,vv.  to  fh'i  py'imisor ;  for  if  A  should  make  a  promise  to  B  in  consideration  of 
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B's  making  a  promise  to  C,  B's  promise  to  C  would  be  invalid  for  want  of  a 
consideration  moving  from  C,  and  hence  A's  promise  would  have  no  consider- 
ation. This  is  only  saying  in  another  form  that  two  promises  cannot  be  the 
consideration  of  each  other  unless  they  are  mutual. 

84.  It  will  sometimes  happen  that  a  promise  to  do  a  thing  will  be  a  suffi- 
cient consideration  when  actually  doing  it  would  not  be.  Thus,  mutual  prom- 
ises will  be  binding,  though  the  promise  on  one  side  be  merely  to  do  a  thing 
which  the  promisee  is  already  bound  to  a  third  person  to  do,  and  the  actual 
doing  of  which  would  not,  therefore,  be  a  sufficient  consideration.  The  reason 
of  this  distinction  is,  that  a  person  does  not,  in  legal  contemplation,  incur  any 
detriment  by  doing  a  thing  which  he  was  previously  bound  to  do,  but  he  does 
incur  a  detriment  by  giving  another  person  the  right  to  compel  him  to  do  it, 
or  the  right  to  recover  damages  against  him  for  not  doing  it.  One  obligation 
is  a  less  burden  than  two  (i.  e.  one  to  each  of  two  persons),  though  each  be  to 
do  the  same  thing.  If  this  distinction  had  been  borne  in  mind  in  Shadwell 
V.  Shadwell,  2.33,  and  in  Scotson  v.  Pegg,  210,  (in  both  of  which  the  contract 
declared  on  was  unilateral,)  the  decision  might  have  been  different.  Baily 
V.  Croft,  199,  seems  to  turn  upon  this  distinction;  for  the  plaintiff's  promise 
to  accept  a  new  bill,  being  made  to  the  defendant  as  well  as  to  Bennet,  served 
as  a  consideration  for  a  promise  by  each  of  the  latter  to  the  plaintiff.  Perhaps 
also  the  actual  acceptance  of  the  new  bill  by  the  plaintiff  might  have  been 
made  a  consideration  for  two  unilateral  promises  to  plaintiff,  one  by  defend- 
ant and  one  by  Bennet;  but  plaintiff  having  bound  hiinself  to  Bennet  to 
accept  a  new  bill,  his  actual  acceptance  of  it  could  not  have  been  a  considera- 
tion for  a  promise  by  defendant.  In  Brett  v.  J.  S.  and  Wife,  192,  it  does  not 
distinctly  appear  whether  there  was  a  promise  by  the  plaintiff  to  the  defend- 
ant, but  it  seems  that  there  must  have  been,  to  support  the  decision. 

85.  AVhen  the  thing  to  be  done  by  one  of  the  parties  to  a  contract  is  neg- 
ative, i.  e.  consists  in  forbearing  to  do  a,  certain  thing  (e.  g.  to  sue),  and  the 
forbearance  is  to  be  perpetual,  and  not  for  a  limited  time,  the  contract  can 
only  be  bilateral;  for  if  the  ofier  on  the  other  side  should  be  in  consideration 
of  actual  forbearance,  the  consideration  could  never  be  fully  performed,  and 
so  the  promise  could  never  arise. 

86.  In  many  cases  also  in  which  it  is  possible  to  make  performance  on  one 
side  the  consideration  for  a  promise  on  the  other  side,  it  is  not  advisable  to  do 
so,  for  the  reason  that  the  promisor  is  not  bound  until  the  performance  is  com- 
pleted, his  offer  (for  such  it  is)  being  revocable  in  the  mean  time  either  by  his 
own  act  or  by  the  act  of  God.  In  particular,  when  the  contract  is  for  services, 
which  are  not  to  be  paid  for  until  they  are  fully  performed,  the  contract  should 
always  be  bilateral;  and  hence  it  will  always  be  pres\imed,  in  the  absence  of 
strong  evidence  to  the  contrary,  that  the  parties  intended  to  make  it  bilateral. 
See  Offord  v.  Davies,  33. 

87.  The  kind  of  agreement  known  as  an  accord,  i.  e.  an  agreement  for  the 
compromise  or  settlement  of  a  debt  or  other  cause  of  action,  is  bilateral.  Of 
course  a  unilateral  promise  may  be  made  by  the  debtor  in  consideration  of  the 
actual  extinguishment  of  the  debt  (which  can  only  be  by  release),  or  by  the 
creditor  to  extinguish  the  debt  in  consideration  of  something  actually  given  or 
done  by  the  debtor;  but  neither  of  these  is  what  is  meant  by  an  accord,  which 
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is  executory  on  both  sides.  It  was  formerly  held  that  an  accord  could  not  be 
enforced  by  action,  either  because  mutual  promises  were  not  binding,  or 
because  the  law  would  not  enforce  an  agreement  which  merely  substituted 
one  cause  of  action  for  another,  or  for  both  of  these  reasons.  The  first  reason 
of  course  has  long  ceased  to  exist,  and  the  second  would  now,  it  seems,  be  dis- 
regarded. A  cause  of  action  may  indeed  be  settled  and  extinguished  without 
any  previous  binding  agreement;  and  if  with  that  view  the  parties  merely 
agree  upon  terms  of  settlement  without  intending  to  make  a  contract,  of 
course  they  will  not  be  bound.  It  was  contended  by  the  defendant  that  such 
was  the  intention  of  the  parties  in  Crowther  v.  Farrer,  301,  303,  but,  as  the 
question  arose  upon  a  motion  in  arrest  of  judgment,  the  allegation  of  mutual 
promises  in  the  declaration  was  a  conclusive  answer  to  the  argument. 

88.  In  Anon.  284,  the  consideration  of  the  defendant's  promise  was  an 
actual  extinguishment  of  the  debt  in  question ;  hence  it  was  not  a  case  of  an 
accord.  In  Longridge  v.  Dorville,  285,  there  was  not  an  accord  in  any  sense; 
there  was  merely  a  unilateral  promise  in  consideration  of  the  discharge  of  the 
vessel  from  custody.  In  Smart  v.  Chell,  288,  there  would  have  been  an  ac- 
cord if  the  plaintiff  had  promised  to  receive  the  71.  in  full  satisfaction  of  his 
claim;  but  as  there  was  neither  an  extinguishment  of  the  plaintiff's  claim, 
nor  a  counter-promise  by  the  plaintiff,  the  defendant's  promise  was  without 
consideration.  In  Edwards  v.  Baugh,  290,  the  agreement  sued  on  was  in  form 
an  accord,  but  it  was  rightly  held  to  be  invalid,  as  it  did  not  appear  that  the 
plaintiff  had  any  cause  of  action,  an  accord  being  in  that  respect  like  a  prom- 
ise made  in  consideration  of  forbearance.  If  the  plaintiff  had  alleged  that  the 
amount  claimed  by  him  was  actually  due  from  the  defendant,  there  would 
still  have  been  a  difficulty,  for  then  the  defendant's  promise,  being  simply  to 
pay  the  plaintiff  a  part  of  what  was  due  to  him,  would  have  been  no  consider- 
ation for  the  plaintiff's  promise,  and  so  both  promises  would  have  fallen  to 
the  ground.  Both  of  these  difficulties  might,  however,  have  been  avoided,  at 
least  so  far  as  the  declaration  was  concerned,  by  alleging  that  the  amount 
claimed  was  due,  and  that  the  defendant  promised  to  pay  the  plaintiff  lOOL 
(not  in  satisfaction  of  the  debt  or  any  part  of  it,  but)  in  consideration  of 
plaintiff's  promising  never  to  sue  for  the  debt.  The  case  would  then  have 
been  like  Reynolds  v.  Pinhowe,  191.  If  the  mutual  promises  had  been  simply 
that  the  defendant  should  pay,  and  the  plaintiff  should  receive,  lOOZ.  in  full 
satisfaction  of  a  larger  sum  due,  neither  promise  would  have  been  any  con- 
sideration for  the  other,  one  being  merely  to  do  a  part  of  what  the  promisor 
was  already  bound  to  do,  and  the  other  being  inoperative,  as  a  smaller  sum 
cannot  satisfy  a  larger  sum.  In  Llewellyn  v.  Llewellyn,  294,  it  is  not  clear 
whether  the  plaintiff  intended  to  declare  on  a  unilateral  contract  or  on  a  bilat- 
eral contract;  but  in  either  view  the  declaration  seems  to  be  bad,  for  it  neither 
states  that  the  plaintiff  did  anything,  nor  that  he  promised  to  do  anything,  as 
a  consideration  for  the  defendant's  promise.  It  is  not  stated  that  the  plaintiff 
released  his  alleged  cause  of  action,  nor  that  he  made  any  promise  except  to 
give  up  his  claim  upon  the  defendant,  and  that  would  seem  to  mean  nothing. 
But  even  if  the  plaintiff  had  declared  properly  upon  mutual  promises,  the 
plaintiff's  promise  being  to  "give  up,  relinquish,  and  forbear  to  prosecute  " 
his  claim  against  the  defendant,  it  would  be  difficult  to  reconcile  the  decision 
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■with  that  in  Edwards  v.  Baugh,  supra.  The  declaration  states  that  there 
were  open  and  unsettled  accounts  between  the  parties,  (which  must  be  taken 
to  mean  that  there  were  items  in  the  accounts  showing  an  indebtedness  to  the 
defendant,  as  well  as  items  showing  an  indebtedness  to  the  plaintiff,)  but  it  is 
nowhere  alleged  that  there  was  a  balance  in  favor  of  the  plaintiff;  and  if  there 
was  not,  the  plaintiff  had  no  ground  of  action.  In  Smyth  i/.  Holmes,  297,  the 
agreement  declared  on  was  in  form  an  accord,  but  it  w>'s  not  shown  to  be  valid 
as  such,  because  it  was  not  alleged  that  the  claim  which  was  the  subject  of  it  was 
well  founded.  Yet  the  defendant's  promise  was  binding,  being  supported  by 
another  sufficient  consideration,  namely,  the  plaintiff's  promise  to  relinquish 
the  rights  secured  to  him  by  the  deed  of  submission.  In  Henderson  v.  Stobart, 
299,  the  defendant,  being  liable  to  the  plaintiff  as  one  of  several  joint  accep- 
tors of  a  bill  of  exchange  for  12501.,  promised  to  give  the  plaintiff  his  individ- 
ual promissory  note,  for  5001.,  in  satisfaction  and  discharge  of  his  hability  on 
the  bill,  and  the  plaintiff  promised  to  accept  the  note  in  such  satisfaction  and 
discharge.  These  mutual  promises  constituted  a  valid  accord.  The  defend- 
ant assumed  a  new  liability,  and  so  his  promise  was  a  sufficient  consideration 
for  the  plaintiff's  promise.  The  plaintiff's  promise  also  was  a  sufficient  con- 
sideration for  the  defendant's  promise,  as  the  note  would  extinguish  the  defend- 
ant's liability  on  the  bill,  if  received  by  the  plaintiff  as  an  extinguishment 
according  to  his  promise.  Even  if  the  agreement  had  been  invalid  as  a  mere 
accord,  it  would,  it  seems,  have  been  rendered  valid  by  the  incidental  and 
collateral  promises  made  by  the  plaintifi  and  defendant  respectively  to  each 
other.  In  Crowther  v.  Farrer,  301,  there  was  clearly  a  good  consideration  for 
the  defendant's  promise,  it  being  the  plaintiff's  promise  to  forbear  perpetually 
the  prosecution  of  two  pending  actions ;  and  it  was  not  necessary  to  allege 
that  the  actions  were  well  founded.  Nash  v.  Armstrong,  304,  is  also  a  plain 
case,  the  consideration  for  the  defendant's  promise  being  the  plaintiff's  prom- 
ise to  forego  his  right  to  have  the  amount  of  rent  fixed  in  the  mode  provided 
in  the  lease.  If  no  promise  had  been  made  by  the  plaintiff  (i.  e.  if  the  con- 
tract had  been  unilateral) ,  the  defendant's  promise  would  have  been  without 
consideration.  The  case  of  Lynn  v.  Bruce,  399,  furnishes  an  instance  of  an 
invalid  accord;  for  the  defendant's  promise  to  pay  only  a  part  of  what  he 
already  owed  was  no  consideration  for  the  plaintiff's  promise ;  and  the  plain- 
tiff's promise  to  receive  a  part  of  what  was  due  to  him  in  satisfaction  of  the 
whole  (which  by  law  he  could  not  do)  was  no  consideration  for  the  defendant's 
promise.  But  if  the  defendant  had  promised  to  pay  the  plaintiff  any  sum, 
however  small,  in  consideration  of  a  promise  by  the  plaintiff  to  release  the 
debt,  tliere  would  have  been  a  binding  accord. 

89.  It  is  no  objection  to  a  promise  as  a  consideration  for  another  promise, 
that  it  is  conditional  upon  some  future  and  uncertain  event;  but  a  promise 
which  is  in  terms  conditional  upon  the  present  existence  of  some  fact  is  not, 
in  truth,  a  conditional  promise.  If  the  fact  exists,  the  promise  is  absolute;  if 
it  does  not  exist,  no  promise  is  made.  Pothier,  Traite  des  Obligations, 
Part.  2,  c.  3,  art.  1,  §  2.  When,  therefore,  one  of  two  mutual  promises  fails, 
for  the  reason  just  stated,  it  seems  impossible  to  find  any  consideration  for  the 
other  promise.  Thus,  if  a  wager  be  made  by  mutual  promises  upon  a  race  which 
has  already  taken  place,  but  the  result  of  which  is  unknown  to  the  parties,  it 
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is  the  losing  party  alone  who  promises,  and  he  really  receives  no  consideration 
for  his  promise.  So  in  other  contracts  (especially  in  charter-parties) ,  one  of 
the  mutual  promises  not  unfrequently  falls  to  the  ground  because  of  the  non- 
existence, at  the  time  of  making  the  contract,  of  some  fact  upon  which  the 
promise  purports  to  be  conditional.  See  §  28.  This  distinction,  however, 
has  not  been  taken  by  the  courts,  and  all  such  promises  as  the  foregoing  have 
been  assumed  to  be  properly  conditional,  and  hence  to  be  a  sufficient  consider- 
ation for  a  counter-promise.  In  March  v.  Pigott,  5  Burr.  2802,  the  point  was 
actually  involved  in  the  decision,  though  it  was  not  noticed  by  the  court. 
Perhaps,  therefore,  this  is  a  case  in  which  the  maxim  communis  error  facit  jus 
may  properly  be  applied. 

10.  Executed  Consideration. 

90.  When  the  action  of  assumpsit  was  becoming  the  ordinary  remedy  for 
the  recovery  of  debts  by  simple  contract,  a  difficulty  was  experienced  from  the 
fact  that  a  promise  was  indispensable  to  that  action,  while  debts  were  often 
created  without  any  actual  promise.  To  obviate  this  difficulty,  and  to  make 
assumpsit  an  available  remedy  in  the  latter  class  of  cases,  the  courts  invented 
the  fiction  that,  wherever  there  was  a  simple  contract  debt,  the  law  would  imply 
a  promise  to  pay  it.  A  consequence  of  this  was  to  give  generally  two  modes 
of  declaring  in  assumpsit  for  the  recovery  of  a  debt,  namely,  either  upon  the 
actual  promise  (for  in  most  cases  of  course  there  was  an  actual  promise),  or 
upon  the  promise  implied  by  law.  From  these  two  modes  of  declaring,  the  two 
classes  of  counts  known  respectively  as  special  counts  and  common  counts 
came  into  use ;  the  latter  being  used  when  a  factitious  implied  promise  was  de- 
clared upon,  and  the  former  in  all  other  cases.  Of  course  the  common  counts 
could  be  used  only  where  there  was  a  debt  (as  it  was  in  such  cases  only  that 
the  law  implied  a  promise),  and  hence  they  were  also  called  indebitatus 
counts.  As  the  implied  promise  was  a  mere  creature  of  the  law,  of  course  it 
was  neither  necessary  nor  possible  that  it  should  have  a  consideration  in  the 
proper  sense  of  that  term;  yet  it  came  to  be  the  practice,  in  declaring  upon  an 
implied  promise,  to  follow  the  analogy  of  a  declaration  upon  an  actual  prom- 
ise, by  alleging  that  the  promise  was  made  in  consideration  of  the  indebtedness ; 
and  hence  originated  the  notion  of  a  past  or  executed  consideration.  As  an 
implied  promise  does  not  constitute  any  part  of  the  plaintiff's  cause  of  action, 
and  as  an  executed  consideration  will  not  support  any  other  than  an  implied 
promise,  of  course  it  follows  that  a  declaration  on  an  executed  consideration 
will  never  be  good  unless  it  states  a  good  cause  of  action  (i.  e.  a  debt)  inde- 
pendently of  the  promise.  If  this  simple  rule  had  always  been  understood  and 
applied,  the  subject  of  executed  consideration  would  have  caused  no  trouble ; 
but  unfortunately  it  was  not  understood  until  within  recent  times.  On  the 
contrary,  the  opinion  long  prevailed  that  an  executed  consideration  which  had 
been  performed  at  the  defendant's  request  would  support  a  subsequent  actual 
promise;  and  hence  it  would  follow  that  a  declaration  would  never  be  bad 
because  upon  an  executed  consideration,  provided  a  request  was  alleged. 

91.  This  view  is  clearly  untenable  for  several  reasons:  —  Fir.st,  it  makes 
an  exception  to  the  rule  requiring  a  consideration  to  support  a  promise,  which 
is  repugnant  to  the  rule  itself;  for,  the  consideration  having  been  parted 
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with  irrevocably  before  the  making  of  the  promise,  the  plaintiff  suffers  the 
same  detriment,  and  the  defendant  receives  the  same  benefit,  whether  the 
promise  be  made  or  not,  and  hence  the  promise  is  without  consideration. 
Again,  as  it  is  optional  with  the  defendant  to  promise  or  not,  as  he  has  noth- 
ing to  gain  by  promising,  and  nothing  to  lose  by  refusing  to  promise, 
it  follows  that  the  promise  is  purely  voluntary.  Secondly,  it  is  admitted 
that  such  a  promise  is  not  binding  unless  the  consideration  be  alleged  to 
have  been  performed  at  the  defendant's  request;  and  yet  the  allegation  of 
a  request  has  no  effect  except  in  those  cases  in  which,  as  will  be  seen  hereafter, 
it  constitutes  one  of  the  elements  of  a  debt.  Thus,  if  a  declaration  allege  that, 
the  plaintiff  having  sold  goods  to  A  upon  credit  at  the  defendant's  request,  the 
latter,  in  consideration  thereof,  promised  to  guarantee  the  payment,  the  alle- 
gation of  the  request  will  not  aid  the  plaintiff;  for  it  can  only  mean  that  the 
defendant  requested  the  sale  as  a  favor  either  to  A  or  to  himself.  Such  a 
request  may,  indeed,  be  made  under  such  circumstances  as  to  import  a  prom- 
ise by  the  defendant  to  indemnify  the  plaintiff  for  making  the  sale ;  but  in 
that  case  the  plaintiff  must  declare  upon  a  promise  made  at  the  time  of  the 
sale,  and  use  the  request  as  evidence  of  the  promise;  and  a  subsequent  promise, 
if  one  was  made,  may  furnish  further  evidence  to  the  same  effect.  Thirdly,  if 
a  consideration  performed  at  the  defendant's  request  will  support  a  subsequent 
actual  promise  at  all,  it  will  support  any  promise  that  the  defendant  chooses 
to  make,  and  at  any  time,  however  distant.  Yet  this  latter  proposition  will  be 
admitted  by  every  one  to  be  untenable.  Indeed,  it  was  never  claimed  that  an 
executed  consideration  would  support  a  subsequent  promise  generally,  but 
only  a  promise  commensurate  with  the  consideration,  i.  e.  one  which  would 
simply  compensate  or  indemnify  the  plaintiff  for  performing  the  consideration. 
The  rule,  therefore,  that  an  executed  considei-ation  will  support  an  express 
promise  is  proved  to  be  unsound  by  the  arbitrary  limitations  which  it  is 
found  necessary  to  impose  upon  it. 

92.  The  courts  seem  formerly  to  have  proceeded  upon  the  theory,  either  that 
the  consideration  continued  until  the  making  of  the  promise  {per  Coke,  argu- 
endo, in  Pearle  and  Edwards,  408;  joer  Walmsley,  J.,  in  Barker  v.  Halifax,  410; 
Eiggs  <i.  BuUingham,  411;  Townsend  u.  Hunt,  418;  Barton  v.  Shurley,  419); 
or  that  the  promise  related  back  to  the  time  of  performing  the  consideration. 
Bosden  v.  Thinne,  412  ;  Lampleigh  v.  Brathwait,  413,  414.  As  to  the  former, 
it  could  only  mean  that  the  benefit  of  the  consideration  must  be  presumed  to 
continue ;  which  may  be  true,  but  is  irrelevant.  As  to  the  latter,  such  a  re- 
lation must  be  a  pure  fiction,  and  a  fiction  can  never  be  the  foundation  of  an 
obligation.  In  Jictione  juris  semper  cequilas  exislil.  The  courts  may  also  have 
been  influenced  by  two  practical  reasons,  neither  of  which  has  any  existence 
now.  First,  it  was  formerly  held  that  no  promise  could  be  implied  in  fact 
from  a  request  to  execute  a  consideration.  Bosden  o.  Thinne,  412.  Secondly, 
the  execution  of  a  consideration  upon  request  seldom  created  a  debt  formerly, 
as  a  debt  could  not  exist  unless  the  amount  of  it  was  fixed.  Young  v.  Ash- 
burnham,  3  Leon.  161.  Between  these  two  objections,  therefore,  a  subsequent 
promise  furnished  almost  the  only  means  of  recovering  a  compensation  or  in- 
demnity for  a  consideration  executed  upon  request,  and  without  any  express 
promise. 
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93.  The  old  view  seems  to  have  still  prevailed  when  the  case  of  Hayes  v. 
Warren,  420,  was  decided  (1732),  but  it  cannot  be  traced  any  later.  In  Raiin 
V.  Hughes,  187,  (1778,)  it  was  held  by  the  liighest  authority  that  a  debt  would 
support  no  promise  except  the  one  which  the  law  would  imply,  and,  therefore, 
that  the  defendant's' promise  to  pay  personally  a  debt  which  she  owed  as  ad- 
ministratrix was  not  binding  without  a  new  consideration.  So  also  it  was 
held  in  Hopkins  v.  Logan,  421,  (1839,)  and  for  the  same  reason,  that  a  promise 
to  pay  at  a  future  day  a  debt  already  due  was  not  binding,  no  consideration 
being  stated  except  the  debt.  In  Roscorla  v.  Thomas,  423,  (1842,)  the  de- 
cision went  the  full  length  of  establishing  that  no  executed  consideration  would 
support  any  actual  promise;  for  there  was  no  debt  in  that  case,  and  hence  the 
law  implied  no  promise,  notwithstanding  the  remark  of  Lord  Denman  that 
the  only  promise  that  would  result  from  the  consideration  stated  would  be  to 
deliver  the  horse  upon  request.  Kaye  v.  Dutton,  425,  (1844,)  seems  also  to 
have  involved  the  same  proposition,  for  it  was  agreed  that  there  was  no  debt 
and  no  implied  promise;  and  though  the  court  professed  to  decide  against  the 
plaintiff  upon  the  ground  that  there  was  no  consideration,  executed  or  execu- 
tory, yet  it  appears  that  the  plaintiff  had  executed  and  delivered  a  deed  of 
conveyance  at  the  defendant's  request,  and  that  surely  would  have  been  a 
suflScient  consideration  for  any  contemporaneous  promise.  None  of  the  fore- 
going cases  have  ever  been  questioned,  and  they  are  undoubtedly  now  regarded 
in  England  as  having  fully  established  the  doctrine  here  contended  for.  See 
Leake,  Contracts  (2ded.),  19,  613.  Nevertheless,  it  was  held  in  Ireland,  in 
1858,  (Bradford  v.  Roulston,  432,)  that  an  executed  consideration  would  sup- 
port an  actual  promise,  provided  it  was  a  consideration  from  which  no  prom- 
ise would  be  implied  by  law.  It  may  be  observed,  however,  that  the  court 
treated  the  questidh  purely  as  one  of  authority,  that  they  gave  too  little 
weight  to  the  decision  in  Roscorla  u.  Thomas,  and  that  they  attached  far  too 
much  importance  to  cases  which  had  received  no  judicial  recognition  for  a 
century  and  a  quarter. 

94.  What  has  already  been  said  supersedes  the  necessity  of  making  any 
extended  observations  upon  the  cases  decided  while  the  old  view  prevailed. 
In  Anon,  (cited  in  Hunt  v.  Bate),  406,  Sidenham  and  Worlington,  407, 
Pearle  and  Edwards,  408,  Marsh  and  Rainsford,  409,  Bosden  v.  Thinne,  412, 
Townsend  v.  Hunt,  418,  Sandhill  v.  Jenny,  435,  n.  1,  and  Gale  v.  Golsbury, 
435,  n.  3,  the  declaration  showed  no  cause  of  action,  as  the  executed  consid- 
eration was  not  of  a  nature  to  create  a  debt.  See  Baxter  t'.  Read,  435,  n.  2. 
In  all  of  them,  however,  except  Pearle  and  Edwards,  and  Marsh  and  Rains- 
ford  (in  which  no  consideration  of  any  kind  was  stated),  a  jury  might  have 
found  (consistently  with  the  facts  stated  in  the  declaration)  a  promise  by  im- 
plication of  fact  at  the  time  of  performing  the  consideration.  In  Jeremy  v. 
Goochman,  410,  Barker  v.  Halifax,  410,  Riggs  v.  Bullinghara,  411,  Docket  v. 
Voyel,  411,  Field  v.  Dale,  413,  Lampleigh  v.  Brathwait,  413,  Janson  u.  Colo- 
more,  416,  Hodge  !'.  Vavisor,  416,  Howlet's  Case,  417,  and  Barton  v.  Shurley, 
419,  the  declaration  showed  the  existence  of  a  debt  so  far  as  it  depended  upon 
the  nature  of  the  consideration;  but  in  none  of  them,  except  Barker  v.  Hali- 
fax (in  which  the  declaration  contained  a  good  count  for  money  paid  to  the 
defendant's  use),  was  the  plaintiff  entitled  to  recover  upon  the  facts  stated  in 
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his  declaration.  Thus,  in  Jeremy  v.  Goochman  there  were  at  least  three  objec- 
tions to  the  declaration:  first,  the  words  "  ddiberassei  et  dedisset  "  imported  a 
gift,  and  not  a  sale,  of  the  sheep;  secondly,  it  did  not  appear  that  the  31.  was 
the  price  of  the  sheep;  thirdly,  the  promise  was  to  pay  on  a  future  and  un- 
certain event.  So  in  Riggs  v.  Bullingham,  it  seems  that  the  words  '■^dedisset 
el  concessisset  "  did  not  import  a  sale  of  the  advowson,  and  even  if  they  did, 
it  did  not  appear  that  the  100/.  was  the  price  of  it.  In  Docket  v.  Voyel  the 
loan  of  30/.  would  only  support  a  promise  to  repay  it  when  it  became  due.  In 
Field  0.  Dale  it  did  not  appear  that  the  beer  was  sold  at  il.  per  tun,  nor  that 
the  price  was  to  be  paid  in  accordance  with  the  terms  of  the  promise  stated. 
In  Lampleigh  v.  Brathwait  the  consideration  would  only  support  a  promise  to 
pay  a  quantum  meruil.  See  §  92.  In  Janson  v.  Colomore,  Hodge  v.  Vavisor, 
Howlet's  Case,  and  Barton  v.  Shurley,  the  consideration  would  only  support  a 
promise  to  pay  on  request,  i.  e.  immediately.  In  Hunt  v.  Bate,  406,  it  seems 
that  the  plaintiff  was  not  entitled  to  recover  in  any  view ;  not  on  the  express 
promise  declared  upon,  for  there  was  no  consideration  for  it;  not  on  a  promise 
implied  in  fact  at  the  time  of  performing  the  consideration,  for  there  was  none; 
not  on  a  promise  implied  by  law,  for  the  service  did  not  create  a  debt.  If, 
indeed,  the  service  had  created  a  debt  against  any  one,  it  would  have  been  the 
defendant,  for  it  was  rendered  to  his  apprentice  and  on  his  account,  and, 
though  he  did  not  authorize  it  at  the  time,  yet  he  ratified  it  by  his  subsequent 
promise.  But  a  service  which  consists  in  becoming  bail  will  not  create  a  debt 
(unless  it  be  as  a  compensation  for  the  mere  trouble),  and  an  obligation  to 
indemnify  is  not  a  debt.  In  Oliverson  «.  Wood,  419,  it  seems  that  the  count 
for  money  lent  was  a  mere  nullity,  for  it  neither  stated  that  the  loan  was 
made  to  the  defendant  nor  that  it  was  made  at  his  request. 

95.  As  a  promise  implied  by  law  to  pay  a  debt  is  a  mere  fiction  and  con- 
stitutes no  part  of  the  plaintiff's  cause  of  action,  the  defendant  cannot  prop- 
erly plead  to  the  promise,  but  should  plead  to  the  facts  alleged  as  constituting 
the  debt;  and  although  in  form  the  defendant  pleads  non-assumjjsit  (Harris  v. 
Ewer,  414,  n.  2),  yet,  as  the  existence  of  the  promise  depends  upon  the  truth 
of  the  facts  from  which  it  is  alleged  to  arise,  the  plea  of  non-assumpsit  has  the 
effect  of  putting  those  facts  in  issue.  The  question  chiefly  discussed  in  Lamp- 
leigh V.  Brathwait,  413,  turned  upon  this  principle. 

96.  ^A^hen  a  plaintiff  declares  upon  an  implied  promise  arising  from  a  debt 
alleged  to  have  been  created  by  services  performed  or  money  paid  by  him  for 
the  defendant,  he  must  make  it  appear  that  the  services  were  performed  or 
the  money  paid  by  the  defendant's  authority,  and  also  that  it  was  not  done 
by  the  plaintiff  gratuitously.  M'hen  a  common  count  is  employed,  both  of 
these  objects  are  accomplished  by  alleging  that  the  consideration  was  per- 
formed at  the  defendant's  request;  and  hence  it  is  a  rule  that,  in  the  counts 
for  services  and  for  money  paid,  a  request  must  always  be  alleged.  Oliverson 
V.  Wood,  419;  Hayes  v.  Warren,  420.  In  the  other  common  counts,  however, 
namely,  for  goods  sold  and  delivered  or  bargained  and  sold,  for  money  lent, 
for  money  had  and  received,  and  on  an  account  stated,  it  is  unnecessary  to 
allege  a  request,  as  a  sale,  a  loan,  and  the  statement  of  an  account  are  neces- 
sarily the  acts  of  both  parties,  and  the  receipt  of  money,  upon  which  a  count 
for  money  had  and  received  lies,  is  the  act  of  the  defendant  alone.     Victors 
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».  Davies,  430.  It  not  unfrequently  happens,  however,  that  the  request 
alleged  in  the  count  for  money  paid  does  not  have  to  be  proved ;  and  it  is 
commonly  said  that  the  request  in  such  cases  is  implied.  1  Smith's  Lead.  Cas. 
(1st  ed.)  70.  B>it  this  is  not  strictly  correct;  a  request  does  not  have  to  be 
proved,  because  no  request  is  necessary,  the  debt  being  created  by  operation  of 
law  and  without  the  defendant's  consent.  The  facts,  however,  out  of  which 
the  law  creates  the  debt,  have  to  be  proved,  and  in  strictness  the  plaintiff 
ought  to  allege  them  instead  of  alleging  a  request;  but  as  this  could  not  easily 
be  done  in  a  common  count,  he  is  permitted  to  declare  in  the  usual  form  for 
money  paid  for  the  defendant  at  his  request,  and  then,  instead  of  proving  that 
the  money  was  paid  at  the  defendant's  request,  he  may  prove  that  it  was  paid 
under  circumstances  which  will  create  a  debt  by  operation  of  law.  Leake, 
Contr.  (2d  ed.)  77.  This  laxity  doubtless  originated  in  a  desire  to  facilitate 
and  extend  the  use  of  the  common  counts;  and  wherever  those  counts  have 
gone  out  of  use,  a  request  should  be  alleged  only  when  it  has  to  be  proved. 

97.  It  is  only  when  the  declaration  is  upon  an  executed  consideration  that 
it  is  necessary  to  allege  a  request  in  terras.  King  v.  Sears,  403,  405,  per 
Parke,  B. 

98.  As  the  fiction  of  a  promise  implied  by  law  from  an  executed  considera- 
tion was  invented  merely  to  render  the  action  of  assumpsit  a  more  extensive 
and  available  remedy,  it  follows  that  such  promises  can  have  no  existence  in 
places  where  the  action  of  assumpsit  has  been  abolished,  and  hence  in  such 
places  the  phrase  "executed  or  past  consideration  "  has  ceased  to  have  any 
legal  meaning. 

DEBT. 

99.  The  original  and  normal  mode  of  creating  a  debt  was  by  a  loan  of 
money.  In  that  transaction,  therefore,  the  true  nature  of  a  debt  must  be 
sought.  The  subject  of  a  loan  may  be  either  a  specific  thing,  as  a  horse,  or  a 
given  quantity  of  a  thing  which  consists  in  number,  weight,  or  measure,  as 
money,  sugar,  or  wine.  In  the  former  case,  it  is  of  the  essence  of  the  transaction 
that  the  thing  lent  continue  to  belong  to  the  lender ;  otherwise  the  transaction  is 
not  a  loan.  In  the  latter  case,  the  thing  lent  may  (and  commonly  does)  cease 
to  belong  to  the  lender,  and  become  the  property  of  the  borrower,  such  a  loan 
commonly  being  an  absolute  transfer  of  title  in  the  thing  lent  from  the  lender 
to  the  borrower.  The  reason  why  such  a  transfer  of  title  takes  place  is 
obvious.  The  object  of  borrowing  is  to  have  the  use  of  the  thing  borrowed; 
but  the  use  of  things  which  consist  in  number,  weight,  or  measure  commonly 
consumes  them ;  and  this  use,  of  course,  the  borrower  cannot  have  unless  he 
owns  the  things  used.  When  such  things  are  lent,  therefore,  it  is  presumed 
to  be  the  intention  of  both  parties,  in  the  absence  of  evidence  to  the  contrary, 
that  the  borrower  shall  acquire  the  title  to  them.  But  why  then  call  the  trans- 
action a  loan?  The  answer  is,  that,  in  every  particular  except  the  transfer  of 
title,  it  is  a  loan;  that  the  title  is  tiansferred  for  the  purpose  of  making  the 
loan  effective  as  such,  and  because  it  is  immaterial  to  the  lender  whether  he 
receives  back  the  identical  thing  lent,  or  something  else  just  like  it.  More- 
over, the  difference  between  a  loan  of  money,  for  example,  and  a  loan  of  a 
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specific  article,  is  not  commonly  present  to  the  minds  of  the  parties ;  the  lender 
of  money  thinks  the  money  lent  still  belongs  to  him,  and  that  the  borrower 
has  acquired  only  the  right  to  use  it  temporarily;  he  is  aware  that  the  bor- 
rower is  entitled  to  transfer  to  other  persons  the  identical  coins  lent,  and  that 
he  has  the  option  of  returning  to  him,  the  lender,  either  the  identical  coins 
borrowed,  or  others  like  them;  but  he  is  not  aware  that  these  rights  in  the 
borrower  are  inconsistent  with  his  retaining  the  title  to  the  money  lent.  In 
other  words,  he  supposes  (and,  in  every  view  except  the  strict  legal  view,  he  is 
right  in  supposing)  that  he  may  own  a  given  sum  of  money  without  owning 
any  specified  coins;  and  that  the  only  substantial  difference  between  money  in 
his  own  coffer  and  money  due  to  him  is,  that  in  the  former  case  he  has  the 
possession,  while  in  the  latter  case  he  has  not. 

100.  A  debt,  therefore,  according  to  the  popular  conception  of  the  term,  is 
a  sum  of  money  belonging  to  one  person  (the  creditor),  but  in  the  possession 
of  another  (the  debtor).  There  is  also  much  reason  to  believe  that  this  popu- 
lar conception  of  a  debt  was  adopted  by  the  early  English  law,  at  least  for 
certain  purposes.  Thus,  the  action  of  debt  (which  was  established  for  the  sole 
and  exclusive  purpose  of  recovering  debts  of  every  description)  was  in  the 
nature  of  an  action  i)i  rem,  and  did  not  differ  in  substance  from  the  action  of 
detinue ;  the  chief  difference  between  them  being  that  the  latter  was  for  the 
recovery  of  specified  things  belonging  to  the  plaintiff,  the  former,  of  things  not 
specified.  This  would  tend  to  the  conclusion  that  the  legal  mode  of  creating 
a  debt  is  not  by  contract,  but  by  grant,  i.  e.  by  the  transfer  of  a  sum  of  money 
from  the  debtor  to  the  creditor  without  delivering  possession;  and  it  is  a  con- 
firmation of  this  view  that  a  debt  clearly  may  be  so  created.  Thus,  an 
annuity,  which  is  simply  a  debt  payable  in  equal  annual  instalments,  has 
always  been  regularly  created  by  grant;  and  there  can  be  no  doubt  that  an 
ordinary  debt  may  be  created  by  a  mere  deed  of  grant.  But  it  would  be  too 
much  to  undertake  to  account  in  this  way  for  all  debts  which  may  be  created 
by  the  acts  of  parties;  for,  in  the  first  place,  a  mere  covenant  (i.  e.  a  promise 
under  seal)  to  pay  a  certain  sum  of  money  will  clearly  create  a  debt ;  secondly, 
it  is  clear  enough  that  a  debt  cannot  be  created  by  grant  without  a  deed ; 
thirdly,  it  would  seem  to  be  straining  the  facts  to  say  that  every  loan  of  money 
is,  in  its  legal  operation,  an  exchange  of  the  sum  lent  for  a  like  sum  to  be  paid 
in  future  by  tlie  borrower,  and  that  every  executed  sale  upon  credit  is  a  like 
exchange  of  the  propei'ty  sold  for  the  purchase-money  to  be  paid  at  a  future 
day;  fourthly,  there  has  never  been  supposed  to  be  any  grant  or  conveyance 
on  the  part  of  the  borrower  in  case  of  a  loan,  or  on  the  part  of  the  buyer  m  case 
of  a  sale,  but,  on  the  contrary,  it  has  always  been  supposed  that  the  debt  in 
both  cases  was  created  (in  the  only  other  possible  mode,  namely)  by  contract. 
Yet  this  latter  view  is  not  without  its  difficulties.  That  a  debt  cannot  be 
created  by  a  mere  binding  promise  on  the  part  of  the  debtor,  without  the  re- 
ceipt by  him  from  the  creditor  of  a  supposed  equivalent  for  the  debt,  is  clear  : 
First,  until  the  introduction  of  the  action  of  assumpsit  (which  was  not  earlier 
than  the  latter  half  of  the  fifteenth  century)  such  promises  were  not  enforce- 
able by  law  at  all.  Secondly,  an  action  of  debt  will  never  lie  on  a  bilateral 
contract  not  under  seal;  but  if  the  promise  on  one  side  be  merely  for  the 
payment  of  money,  an  action  of  debt  will  generally  lie  to  recover  the  money  as 
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soon  as  the  promise  on  the  other  side  is  performed.  For  example,  a  contract 
of  sale  will  never  support  an  action  of  debt  so  long  as  it  remains  executory  on 
both  sides,  but  as  soon  as  the  title  to  the  property  sold  passes  to  the  buyer, 
debt  will  lie  for  the  price.  It  is  clear,  therefoi-e,  that  it  is  the  transfer  of  the 
property  for  a  certain  price,  and  not  the  previous  executory  contract,  that 
creates  the  debt.  The  transfer  may  also  take  place  without  any  previous  ex- 
ecutory contract,  and  yet  the  debt  arises  just  the  same.  Thirdly,  it  is  familiar 
law  that  an  action  of  debt  will  not  lie  on  a  unilateral  promise  to  pay  money 
unless  the  promisor  has  received  an  equivalent.  For  example,  when  A  sells 
goods  to  B  upon  credit,  and  in  consideration  of  the  sale  C  guarantees  the  pay- 
ment of  the  price,  an  action  of  debt  will  not  lie  against  C.  The  result,  there- 
fore, is,  that  a  debt  cannot  be  created  by  contract  unless  either  the  contract  is 
under  seal  or  the  debtor  has  received  an  equivalent,  commonly  termed  a  quid 
pro  quo.  But  what  kind  of  contract  is  that  in  which  the  obligation  arises  not 
from  a  promise,  but  from  the  receipt  of  an  equivalent  for  the  obligation  by  the 
obligor  from  the  obligee?  Upon  examining  the  two  classes  into  which  con- 
tracts are  commonly  divided,  viz.  those  under  seal  and  those  not  under  seal, 
it  will  be  seen  that  the  obligation  arises  in  the  former  from  the  performance  of 
certain  acts  prescribed  by  law,  viz.  reducing  the  promise  to  writing,  sealing 
the  writing,  and  delivering  it;  while  in  the  latter  it  generally  arises  from  a 
promise  made  and  accepted,  i.  e.  from  an  exercise  of  will  on  the  part  of  the 
promisor  and  the  promisee,  the  law  imposing  only  the  condition  that  there  shall 
be  some  consideration  for  the  promise.  According  to  the  nomenclatm-e  em- 
ployed by  writers  on  the  civil  law,  the  former  are  formal  contracts,  while  the 
latter  are  consensual  contracts.  This  distinction  existed  from  the  earliest  times 
among  the  Romans,  who  allowed  certain  specified  contracts  (only  four  in  all) 
to  be  made  by  mere  consent,  but  for  all  others  required  some  one  of  three 
prescribed  forms.  One  of  these  forms  consisted  in  the  delivery  of  some  mov- 
able thing  by  the  promisee  to  the  promisor.  When  this  was  done  with  the 
mutual  understanding  that  either  the  specific  thing  delivered,  or  (in  case  of 
things  which  consisted  in  number,  weight,  or  measure)  something  else  like  it 
should  be  returned,  an  obligation  to  make  such  return  arose  immediately  upon 
the  delivery.  As  the  contract  arose  from  the  deliveij  of  a  thing  (re),  it  was 
called  a  real  contract.  There  were  four  of  these  contracts  from  the  earliest 
times ;  namely,  a  loan  of  money  or  other  thing  consisting  of  number,  weight, 
or  measure  (mutuum),  a  gratuitous  loan  of  specific  things  {commodalum) ,  a  de- 
livei-y  of  specific  things  for  safe  keeping  (deposilum),  and  a  pawn  or  pledge 
(pigvus).  At  a  later  period  this  species  of  contracts  was  so  extended  as  to  em- 
brace any  transaction  which  consisted  in  giving  or  doing  on  one  side,  with  the 
mutual  understanding  that  some  specified  thing  should  be  given  or  done  on 
the  other  side  in  exchange. 

101.  There  can  be  little  doubt  that  the  Roman  law  in  regard  to  real  con- 
tracts was  adopted  by  the  English  law  at  a  very  early  period,  at  least  so  far  as 
the  latter  law  provided  a  remedy  for  enforcing  such  contracts ;  and  whenever 
the  giving  or  doing  on  one  side  created  an  obligation  on  the  other  side  to  pay 
a  definite  sum  of  money,  the  action  of  debt  not  only  furnished  an  appropriate 
means  for  enforcing  the  obligation,  but  it  was  for  that  express  purpose  that 
the  action  was  established.     The  testimony  of  the  eai-ly  writers  is  very  ex- 
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plicit  upon  this  subject.  Thus,  Glanville  (lib.  10)  enumerates  five  contracts, 
all  of  Roman  origin,  as  creating  debts.  Three  of  these  were  the  real  contracts 
of  mutuum,  commodatum,  and  dcposilum ;  the  other  two  were  sale  {venditio)  and 
letting  for  hire  Qocalio),  meaning  a  sale  or  letting  which  had  been  executed  by 
a  transfer' of  the  thing  sold  or  let.  These  latter  were  not  regarded  as  real  con- 
tracts among  the  Romans,  for  the  reason  that  they  were  binding  as  consensual 
contracts,  though  whoUy  executory;  but,  as  they  were  not  binding  by  the 
English  law  while  executory,  they  were  very  properly  classed  by  Glanville 
among  real  contracts  when  executed  by  a  transfer  of  the  property.  Bracton 
(lib.  3,  tr.  1,  c.  2),  who  in  this  respect  is  followed  by  Fleta  (lib.  2,  c.  56), 
and  in  substance  by  Britton  (liv.  1,  c.  29,  §  3),  follows  the  Institutes  of  Jus- 
tinian almost  literally  upon  the  subject  of  real  contracts;  and  though  the 
closeness  of  his  copying  may  excite  some  suspicion  as  to  the  trustworthiness  of 
his  testimony,  yet  what  he  says  upon  real  contracts  is  quoted  as  authority  by 
Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  914.  It  may  be  added  that 
Britton  and  Fleta,  as  weU  as  Glanville,  treat  of  real  contracts  under  the  titles 
"debt,"  and  "  action  of  debt." 

102.  Upon  the  whole,  it  is  submitted  that  the  following  propositions  have 
been  satisfactorily  established:  —  First,  that  debt  by  simple  contract  is,  in  our 
law,  a  phenomenon  to  be  accounted  for.  Secondly,  that,  upon  the  supposition 
that  it  came  from  the  real  contracts  of  the  Roman  law,  it  is  accounted  for  per- 
fectly. Tliiidly,  that  there  is  no  other  known  mode  of  accounting  for  it. 
Fourthly,  tliat,  upon  the  same  supposition,  all  the  contracts  known  to  the  early 
English  law,  except  contracts  under  seal,  are  accounted  for.  Fifthly,  that  the 
Roman  law  as  to  real  contracts  was  in  fact  adopted  by  the  early  English  law, 
though  with  such  modifications  as  were  necessary  to  make  it  harmonize  with 
the  latter  system.  Sixthly,  that,  whether  regard  be  had  to  the  origin  or  to  the 
nature  of  debt  on  simple  contract,  it  is  clear  that  the  transaction  by  which  it 
is  created  is  a  formal,  not  a  consensual  contract. 

103.  It  should,  perhaps,  be  added,  that  in  strictness  there  are  no  consensual 
contracts  in  our  law,  as  a  promise  which  has  nothing  else  to  make  it  binding 
must  have  a  consideration.  Still,  those  contracts  which  can  be  enforced  only 
by  an  action  of  assumpsit,  though  they  are  not  purely  consensual,  are  sub- 
stantially so ;  and  they  may,  therefore,  properly  be  termed  consensual  by  way 
of  distinguishing  them  from  other  contracts. 


DEMAND. 

104.  When  a  debt  is  created  without  any  specification  of  time  for  its 
payment,  it  is  payable  immediately,  and,  in  the  language  of  pleading,  a  debt 
payable  immediately  is  said  to  be  payable  on  request.  When,  therefore,  it  is 
alleged  in  a  declaration  upon  a  bond  that  the  defendant  acknowledged  himself 
to  be  held  and  firmly  bound  to  the  plaintiff  in  such  a  sum,  to  be  paid  to  the 
plaintiff  by  the  defendant  when  the  latter  should  be  thereunto  afterwards 
requested,  it  is  not  meant  that  the  payment  of  the  debt  is  subject  to  the  con- 
dition of  being  first  demanded,  but  merely  that  it  is  payable  whenever  the 
plaintiff  chooses  to  require  its  payment.     It  is  for  this  reason  that  a  declara- 
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tion  in  indebitatus  assumpsit  alleges  a  promise  by  the  defendant  to  pay  the  debt 
upon  request ;  for  such  a  declaration  must  state  facts  showing  a  debt  payable 
presently,  and  then  the  promise,  being  implied  by  law,  must  be  precisely  co- 
extensive with  the  debt.  Hence  the  words  "  upon  request  "  do  not  make  the 
promise  conditional.  The  same  interpretation  was  also  applied  to  a  declara- 
tion on  an  express  promise  to  pay  a  debt  upon  request;  for  it  was  truly  said 
that  the  promise  did  not  create  the  debt,  but  the  debt  existed  independently 
of  the  promise;  and  therefore,  if  the  debt  was  unconditional,  a  promise  to  pay 
it  in  the  precise  terms  which  the  law  would  imply  could  not  be  conditional. 
See  Rumball  v.  Ball,  956.  But  it  was  held  that  this  analogy  could  not  be  ex- 
tended to  a  promise  which  created  a  new  cause  of  action,  and  that  such  a  prom- 
ise, though  simply  to  pay  money,  must  be  interpreted  according  to  the  natural 
import  of  its  terms.  Hence,  the  distinction  became  established  that  a  decla- 
ration on  a  promise  to  pay  a  debt  upon  request  need  not  aver  any  request 
(Estrjgge  and  Owles'  Case,  950;  Case  of  an  Hostler,  951;  Wallis  u.  Scott, 
95fi);  while  a  declaration  on  a  promise  to  do  some  specific  act  upon  request,  or 
even  a  promise  to  pay  on  request  a  sum  of  money  not  constituting  a  debt,  must 
aver  an  actual  request  before  bringing  the  action.  Banks  and  Thwaits'  Case, 
949:  Selman  v.  King,  951;  Harrison  o  Mitford,  952;  Hill  v.  Wade,  952; 
Lowe  and  Kirby,  953;  Pecke  and  Mithwolde,  953;  Alcock  v.  Blofield,  954; 
Birks  V.  Trippet,  955.^  This  distinction,  however,  relates. entirely  to  pleading, 
and  the  lesson  to  be  learned  from  the  cases  which  establish  it  is,  that,  in  the 
latter  class  of  cases,  the  promise  should  never  be  alleged  to  be  upon  request, 
except  when  it  is  actually  conditional  upon  making  a  demand;  and  a  promise 
never  is  so  conditional  except  when  it  is  made  so  either  expressly  or  by  a  clear 
implication.  See  Carter  v.  Ring,  957;  Gibbs  i\  Southam,  958.  In  other 
words,  the  condition  of  making  a  demand  is  governed  by  the  same  principles 
as  other  express  conditions,  and  any  words  or  circumstances  which  will  create 
such  a  condition  in  any  other  obligation  will  also  create  it  in  an  obligation  to 
pay  a  debt. 
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105.  When  the  performance  of  one  of  two  mutual  covenants  or  promises 
is  conditional  upon  the  performance  of  the  other,  the  former  is  said  to  be 
dependent  upon  the  latter.  When  the  performance  of  each  is  conditional 
upon  the  performance  of  the  other,  the  two  covenants  or  promises  are  said  to 
be  mutually  dependent.  The  term  dependency,  therefore,  may  be  said  to 
designate  a  class  of  conditions  peculiar  to  bilateral  contracts.  Every  condi- 
tion in  a  covenant  or  promise  must  be  founded  upon  the  intention  of  the  cove- 
nantor or  promisor,  and  generally  this  intention  must  be  an  actual  one,  i.  e. 

1  In  the  cases  of  Estrigge  and  Owles,  Selman  v.  King,  and  Wallis  v.  Scott,  supra,  the 
courts,  while  professing  to  proceed  upon  the  foregoing  distinction,  seem  to  have  misapplied 
it.  In  Estrigge  and  Owles'  Case  the  defendant  clearly  was  not  a  debtor,  while  in  Selman  v. 
King  it  seems  clear  that  the  defendant  was  a  debtor.  In  Wallis  v.  Scott  it  did  not  appear 
that  the  goods  had  ever  been  accepted  or  received  by  the  defendant,  and  if  they  had  not,  the 
title  to  them  had  not  vested  in  him,  and  he  was  not  a  debtor  for  the  price  of  them. 
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it  must  be  proved  to  exist  in  eacli  case.  Conditions  of  the  class  just  referred 
to,  however,  are  frequently  founded  upon  an  intention  which  the  law  imputes 
to  the  covenantor  or  promisor  without  any  evidence  of  its  actual  existence  in 
the  particular  case;  and  in  that  respect  these  conditions  differ  from  all  others. 
Conditions  which  are  founded  upon  an  actual  intention  may  be  termed  express 
conditions ;  those  which  are  founded  upon  an  imputed  intention  may  be  termed 
implied  conditions.  Dependency,  therefore,  is  either  express  or  implied,  and 
implied  dependency  includes  all  implied  conditions.  Those  conditions  which 
constitute  express  dependency  do  not  differ  materially  from  other  express  con- 
ditions, and  therefore  do  not  require  separate  treatment.  Implied  depen- 
dency, on  the  other  hand,  is  governed  by  principles  peculiar  to  itself,  and  it 
constitutes  by  far  the  most  important  and  the  most  difficult  branch  of  condi- 
tions. Implied  dependency  alone,  therefore,  will  constitute  the  subject  of  the 
present  title. 

106.  When  it  is  .said  that  a  covenant  or  promise  may  be  dependent  by  im- 
plication, the  meaning  is  that  the  court  may  add  a  condition  to  a  covenant  or 
promise  which  is  absolute  in  terms,  and  the  language  of  which  contains  no 
evidence  that  it  was  intended  to  be  conditional ;  and  yet  the  court  has  no 
power  either  to  make  or  to  alter  a  covenant  or  promise.  The  explanation 
of  this  apparent  contradiction  is,  that  the  court  finds  in  the  fact  that  the  cove- 
nant or  promise  is  a  part  of  a  bilateral  contract  a  basis  upon  which  to  raise  a 
legal  (i.  c.  an  artificial)  presumption  that  the  covenant  or  promise  was  hitended 
to  be  conditional.  A  covenant  or  promise  generally  has  for  its  object  the 
exchange  of  the  thing  covenanted  or  promised  to  be  given  or  done  for  some- 
thing to  be  given  or  done  by  the  covenantee  or  promisee,  the  latter  being 
payment  for  the  former.  When  the  contract  is  unilateral,  the  thing  cove- 
nanted or  promised  to  be  given  or  done  is  paid  for  when  the  contract  is  made, 
and  hence  payment  is  not  made  under  or  pursuant  to  the  contract;  but  when 
the  contract  is  bilateral,  payment  is  not  made  until  after  the  making  of  the 
contract,  and  hence  it  must  be  made  under  and  pursuant  to  the  contract.  In 
the  latter  case,  therefore,  the  question  is  always  liable  to  arise,  whether  per- 
formance of  the  covenant  or  promise  may  be  enforced  before  it  is  paid  for. 
If  it  may  be  enforced  according  to  its  terms,  this  question  must  be  answered 
in  the  affirmative,  for,  ex  concessis,  the  covenant  or  promise  is  absolute  in  terms. 
Yet  the  consequence  of  so  holding  would  be  that  the  covenantor  or  promisor 
would  have  to  pei-form  on  his  part  without  any  certainty  that  he  would  ever 
receive  the  equivalent  agreed  upon.  He  would  not  merely  have  to  take  the 
risk  of  the  pecuniary  responsibility  of  the  covenantee  or  promisee;  for  even  if 
the  latter  were  responsible,  he  might  refuse  to  perform,  and  the  only  legal 
remedy  of  the  former  would  be  an  action  for  damages.  Can  it  be  supposed 
that  he  intended  to  place  himself  at  such  a  disadvantage  ?  Not  unless  the  con- 
tract furnishes  positive  evidence  that  he  did  so  intend,  and  the  mere  fact  that 
the  covenant  or  promise  is  in  terms  unconditional,  being  mere  negative  evi- 
dence, is  insulHoient.  On  the  contrary,  the  law  wiU  presume,  in  the  absence 
of  positive  evidence  to  the  contrary,  that  he  intended  not  to  perform  unless  he 
received  the  payment  agreed  upon ;  and  for  the  pui-pose  of  carrying  out  this 
intention,  the  law  will  make  the  performance  of  the  covenant  or  promise  con- 
ditional upon  performance  by  the  covenantee  or  promisee.     We  thus  arrive  at 
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the  principle  (and  it  is  the  only  principle)  upon  which  the  performance  of 
one  of  two  mutual  covenants  or  promises  may  be  made  dependent  by  implica- 
tion upon  the  performance  of  the  other,  namely,  that  the  latter  is  the  equiva- 
lent or  payment  for  the  former.  It  is  necessary  to  inquire,  therefore,  in  what 
classes  of  contracts  this  principle  is  found;  especially,  whether  it  ia  found  in 
all  bilateral  contracts. 

107.  In  every  purely  bilateral  contract  not  under  seal  the  mutual  promises 
are  necessarily,  in  legal  contemplation,  the  full  equivalent  of  each  other;  for 
otherwise  the  promise  on  one  side  would  be  in  part  a  mere  gift,  and  therefore 
would  be  invalid  for  want  of  consideration.  In  bilateral  contracts  under  seal 
there  is  not  the  same  legal  necessity  that  the  mutual  covenants  should  be  the 
full  equivalent  of  each  other,  yet  a  case  will  rarely  occur  in  which  they  must 
not  be  so  regarded  in  fact.  For  all  practical  purposes,  therefore,  it  may  be 
said  that  mutual  covenants  and  promises  are  always,  in  legal  contemplation, 
the  full  equivalent  of  each  other,  and  are  given  and  received  in  payment  for 
each  other.  And  what  is  thus  true  of  mutual  covenants  and  promises  is  also 
necessarily  true  of  the  performance  of  them,  provided  the  performance  on 
each  side  is  equally  certaiu;  but  if  the  performance  on  one  side  is  con- 
ditional, while  on  the  other  side  it  is  unconditional,  the  inference  is  that  the 
conditional  performance  makes  up  in  quantity  what  it  loses  in  certainty;  and 
therefore,  though  the  covenants  or  promises  are  equal,  the  performances  are 
unequal.  In  other  words,  whenever  the  performances  of  mutual  covenants  or 
promises  are  unequal  in  certainty,  they  will  also  be  unequal  in  amount,  and 
hence  there  will  be  no  foundation  for  making  one  dependent  upon  the  other 
by  implication.  This  seems  to  have  been  the  true  ground  for  the  de- 
cision in  Martindale  v.  Fisher,  632.  This  principle  is  especially  applicable 
to  all  that  class  of  contracts  known  to  writers  on  the  civil  law  as  aleatory  or 
hazardous  contracts,  e.  g.  contracts  of  insurance,  of  indemnity,  of  suretiship 
or  guaranty,  of  warranty  in  sales  of  personal  property,  and  covenants  for 
title  in  sales  of  real  estate.  In  most  cases  all  of  these  contracts  are  unilateral, 
and  then  of  course  no  question  of  dependency  can  arise ;  but  even  when  they 
are  bilateral,  it  seems  that  the  covenants  or  promises  are  never  dependent  by 
implication.  The  consequence  will  generally  be  the  same  if  the  performance 
on  each  side  is  conditional,  for  the  court  can  seldom  say  that  each  condition 
creates  the  same  degree  of  uncertainty.  Therefore  mutual  promises  of  guar- 
anty are  not  dependent  by  implication,  unless  at  least  the  debts  guaranteed 
are  of  the  same  amount.     Christie  v.  Borelly,  688. 

108.  With  the  exception  stated  in  the  preceding  paragraph,  it  seems  that 
the  performances  of  mutual  covenants  or  promises  must  always  be  deemed 
equal  to  each  other,  and  therefore  each  must  be  deemed  full  payment  for  the 
other.  This  is  not  always  obvious,  however,  at  first  sight.  Thus,  a  contract 
may  be  made  between  two  persons,  not  for  the  purpose  of  exchanging  one 
thing  for  another,  but  for  the  promotion  of  an  object  in  which  they  have  a 
common  interest,  e.  g.  where  two  adjoining  owners  of  land  enter  into  a  mutual 
agreement  for  making  and  maintaining  a  partition  fence,  each  promising  to 
make  and  maintain  a  fence  on  one  half  of  the  dividing  line.  In  such  a  case  it 
may  be  objected  that  each  is  as  much  interested  in  what  he  is  to  do  him- 
self as  he  is  in  what  is  to  be  done  by  the  other;  that  each  performs  for  his 
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own  benefit  as  well  as  by  way  of  recompense  for  the  other's  performance; 
and  therefore  it  cannot  be  said  that  performance  on  one  side  is  simply 
payment  for  performance  on  the  other  side.  But  the  answer  to  this  is,  that 
in  dealing  with  the  contract,  each  one's  interest  in  his  own  performance  is  to 
be  excluded  from  consideration,  his  interest  in  the  performance  of  the  other 
being  the  only  thing  material;  and,  looking  at  the  contract  in  this  light,  it  will 
be  seen  that  each  has  the  same  interest  in  the  other's  performance  that  the 
other  has  in  his  performance.  So  far  as  the  contract  is  concerned,  therefore, 
the  performance  of  each  is  simply  payment  for  the  other's  performance. 
Another  instance  of  such  a  contract  is  where  landlord  and  tenant  mutually 
covenant,  the  latter  to  keep  the  demised  premises  in  repair  during  the  term, 
and  the  former  to  find  all  necessary  timber  for  making  the  repairs.  See 
Thomas  o.  Cadwallader,  458,  461.  Another  instance  will  be  found  in  Ware  v. 
Chappel,  623 ;  for  it  must  be  assumed  that  the  plaintiff  and  defendant  had  a 
common  interest  in  having  the  five  hundred  soldiers  raised  and  transported 
to  Galicia,  and  that  the  contract  was  made  for  the  accomplishment  of  that 
object. 

109.  If  a  covenant  or  promise  be  given  partly  in  consideration  of  something 
given  or  done  by  the  covenantee  or  promisee,  and  partly  in  consideration  of 
something  covenanted  or  promised  to  be  given  or  done  by  the  latter,  the  con- 
tract is  bilateral  in  part  and  unilateral  in  pai-t.  In  such  cases  what  remains 
to  be  performed  on  one  side  is  of  course  only  part-payment  for  the  entire  per- 
formance on  the  other  side,  and  hence  the  foundation  fails  on  which  the 
implication  of  dependency  rests.  It  is  not  reasonable  to  suppose  that  a  party 
who  receives  a  part  of  the  consideration  of  his  promise  when  he  makes  it,  is  to 
be  discharged  from  his  promise  because  he  does  not  receive  the  remainder  of 
the  consideration  (perhaps  through  the  misfortune  of  the  promisee),  thus  re- 
taining what  he  has  received  without  paying  for  it.  Xor  can  the  party  who 
has  performed  in  part  refuse  to  complete  his  performance  because  the  other 
has  not  fully  performed,  for  that  would  be  to  make  his  performance  conditional 
upon  his  receiving  more  than  its  equivalent.  In  other  words,  a  refusal  to  per- 
form by  one  party  would  involve  his  refusing  to  do  what  he  has  already  been 
paid  tor  doing,  while  a  refusal  by  the  other  would  be  a  refusal  to  perform  a 
promise  unless  he  was  paid  for  something  else.  Therefore  each  must  perform 
his  own  promise,  and  indemnify  himself  for  any  breach  of  the  counter-prom- 
ise by  an  action  for  damages.  In  short,  the  two  promises  will  be  independent 
of  each  other.  An  ordinary  lease  is  a  good  example  of  this  kind  of  contract; 
for  the  principal  thing  to  be  done  by  the  lessor  is  to  grant  a  term  for  years  to 
the  lessee,  and,  as  this  is  done  when  the  lease  is  made,  the  mutual  covenants 
which  a  lease  commonly  contains  are  not  dependent  on  each  other  by  implica- 
tion. A  deed  of  apprenticeship  is  another  instance  of  the  same  kind  of 
contract;  for  a  premium  is  always  payable  to  the  master  in  advance.  He  can- 
not, therefore,  refuse  to  perform  his  covenants  on  the  ground  that  those  on  the 
p.art  of  the  apprentice  have  been  broken.  It  seems  also  that,  apart  from  the 
payment  of  a  premium  in  advance,  a  deed  of  apprenticeship  is  not  a  mere  ex- 
ecutory contract,  but  that  it  primarily  creates  a  .<:laln<!  in  the  apprentice,  and 
a  legal  relation  between  the  master  and  the  apprentice  which  neither  of  them 
has  theoretically  the  power  to  terminate  before  its  regular  expiration.     The 
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cases  of  Winstone  v.  Linn,  6i^,  and  Phillips  v.  Clift,  685,  were  decided  in  ac- 
cordance with  these  views.  Nor  was  their  authority  intended  to  be  impeached 
by  the  case  of  Raymond  o.  Minton,  587,  though  it  is  difficult  to  reconcile  the 
latter  with  established  principles.  The  theory  of  the  defendant's  plea,  and  of 
the  decision  sustaining  it,  seems  to  have  been  that  the  apprentice  pi'evented 
the  defendant's  performance  of  his  covenant,  and  that  that  constituted  a  good 
affirmative  defence.  But  it  is  to  be  borne  in  mind  that  the  defendant's  cove- 
nant was  not  with  the  apprentice,  and  that  the  action  was  not  brought  by  the 
apprentice;  and  it  is  not  obvious  how  the  acts  of  a  third  person  could  be 
any  answer  to  an  admitted  breach  by  the  defendant  of  a  covenant  made  by 
him  with  the  plaintiff.  And  admitting  such  a  defence  to  be  possible,  the  plea 
clearly  did  not  state  sufficient  facts  to  establish  it,  for  it  did  not  show  that  the 
defendant  even  attempted  to  perform  the  duty  of  requiring  obedience  from  the 
apprentice.  The  only  way  of  supporting  the  decision  seems  to  be  by  treating 
the  plea  as  an  argumentative  traverse  of  the  breach  alleged  in  the  declaration. 
In  that  view,  it  would  be  open  to  the  defendant  to  show  that  he  had  made 
every  effort  reasonably  within  his  power  to  teach  the  apprentice,  for  that  would 
show  a  performance  of  his  covenant.  He  did  not  covenant  absolutely  to  teach 
the  apprentice  the  trade  in  question,  but  only  to  do  so  to  the  best  of  his 
ability. 

110.  Other  instances  of  contracts  partly  bilateral  will  be  found  in  Hunlocke 
V.  Blacklowe,  627,  Judson  u.  Bowden,  673,  Campbell  v.  Jones,  839,  and  Car- 
penter V.  Cresswell,  870.  In  Campbell  v.  Jones,  the  part-performance  seems 
to  have  consisted  in  the  payment  of  the  first  250/.  by  the  defendant  to  the 
plaintiff,  and  not  in  an  assignment  of  an  interest  in  the  patent;  for  the  effect 
of  the  deed  seems  to  have  been  to  give  the  defendant  no  more  than  a  license  to 
use  the  patent.  In  Judson  o.  Bowden,  the  first  400/.  was  to  be  paid  concur- 
rently with  the  execution  of  the  deed,  and  such  payment  (assuming  it  to  have 
been  made)  rendered  the  contract  unilateral  in  part.  In  another  respect  also 
the  contract  was  partly  executed  the  moment  that  it  was  made,  for  the  plaintiff 
and  defendant  thereupon  became  partners  by  relation  from  the  first  of  January 
preceding  the  execution  of  the  deed.  lu  Havelock  v.  Geddes,  857,  though  a 
part  of  the  freight  was  paid  concurrently  with  the  execution  of  the  charter- 
party,  yet  it  was  simply  a  payment  in  advance  for  the  first  two  months  that 
the  ship  was  to  be  employed,  and  therefore  it  did  not  affect  the  remainder  of 
the  contract. 

111.  The  same  consequence  will  follow  from  a  part-performance  on  both 
sides  at  the  time  of  making  a  contract  (namely,  that  there  will  be  no  depen- 
dency by  implication),  unless  it  appears  affirmatively  that  the  part-performance 
of  one  was  regarded  simply  as  payment  for  the  part-performance  of  the  other; 
and  that  will  seldom  happen.  Thus,  in  Boone  v.  Eyre,  838,  the  plaintiff  had 
performed  in  part  by  actually  conveying  such  title  as  he  had  to  the  property, 
and  the  defendant  had  performed  m  part  by  paying  500/. ;  and  as  there  was  no 
ground  for  saying  that  the  500/.  and  the  conveyance  were  intended  to  balance 
each  other,  it  followed  that  the  covenant  to  pay  the  remainder  of  the  purchase- 
money  was  not  dependent  by  implication  upon  the  covenants  for  title ;  and  of 
course  the  converse  was  equally  true. 

112.  It  should  be  observed,  however,  that  the  deed  of  conveyance  in  Boone 
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V.  Eyre  contained  an  express  covenant  for  the  payment  of  the  purchase-money, 
and  it  must  not  be  inferred  that  the  same  reasoning  will  be  applicable  to  the 
ordinary  case  of  an  executed  sale  of  real  or  personal  property  on  credit,  with 
covenants  for  title,  a  warranty  of  quality,  or  any  other  covenant  or  promise  on 
the  part  of  the  seller ;  for  though  the  mutual  obligations  in  such  a  case  are 
clearly  not  dependent  by  implication,  the  reason  seems  to  be,  not  that  they  con- 
stitute a  contract  only  partly  bilateral,  but  that  they  constitute  two  separate  con- 
tracts, each  of  which  is  wholly  unilateral.  A  bilateral  contract  must  consist 
either  of  mutual  covenants  or  of  mutual  promises ;  it  cannot  consist  of  a  cove- 
nant on  one  side  and  a,  promise  on  the  other.  If  a  covenant  and  a  promise  be 
exchanged  for  each  other,  the  covenant  will  be  actual  performance  in  respect 
to  the  promise,  and  both  will  be  unilateral.  A  deed  of  conveyance  of  real 
estate,  therefore,  in  its  ordinary  form,  contains  no  bilateral  contract,  as  it  con- 
tains no  covenant  on  the  part  of  the  buyer;  and,  if  it  contains  covenants  for 
title  on  the  part  of  the  seller,  they  are  necessarily  unilateral.  If  the  purchase- 
money  is  not  paid  at  the  time  of  the  conveyance,  it  becomes  a  debt,  but  the  debt 
is  created  by  the  conveyance  of  the  property,  and  not  by  any  covenant  in  the 
deed.  Again,  a  bilateral  contract  must  consist  of  a  covenant  or  a  promise  on 
each  side,  and  not  of  a  debt  without  a  covenant  or  promise.  A  covenant  may 
indeed  create  a  debt  by  its  own  force  (e.  g.  the  defendant's  covenant  in  Boone 
V.  Eyre),  and  in  such  a  case  the  existence  of  a  debt  is  no  argument  against  a 
bilateral  contract;  but  a  debt  by  simple  contract  can  be  created  only  by  the 
actual  receipt  of  a  quid  pro  quo,  and  therefore  such  a  debt  necessarily  imports 
that  the  creditor's  side  of  the  contract  has  been  performed.  Hence  a  debt  by 
simple  contract  can  never  be  a  part  of  a  bilateral  contract,  but  always  consti- 
tutes by  itself  a  unilateral  contract  or  obligation.  This  principle  applies  to 
sales  of  both  real  and  personal  property;  for  in  both  cases  the  transfer  of  the 
property  alone  is  the  quid  pro  quo  which  makes  the  purchase-money  a  debt. 
Unless  a  credit  is  expressly  agreed  upon,  the  purchase-money  becomes  due  the 
moment  the  property  is  transferred,  and  that  too  whether  there  are  collateral 
covenants  or  promises  on  the  part  of  the  seller  or  not.  Per  Williams,  J.,  p. 
564;  Street  v.  Blay,  2  B.  &  Ad.  456.  It  is  true  that  a  sale  may  be  preceded 
by  an  agreement  to  sell,  which  is  a  bilateral  contract,  but  in  that  case  the  sale 
is  a  performance  of  the  agreement  on  both  sides.  That  it  is  so  when  the  price 
is  paid  is  obvious;  but  in  truth  it  is  not  material  whether  the  price  is  actually 
paid  or  not,  any  more  than  it  is  material  whether  possession  of  the  property  is 
delivered  or  not ;  it  is  sufficient  that  the  property  has  vested  in  the  buyer,  and 
the  price  of  it  in  the  seller.  If  an  action  is  afterwards  brought  for  the  price, 
the  cause  of  action  is  not  the  executory  agreement,  but  the  sale.  An  action  of 
debt  is  brought  to  recover  the  price,  just  as  an  action  in  rem  may  be  brought 
to  recover  the  property.  This  is  the  true  explanation  of  the  decision  in 
Thorpe  v.  Thorpe,  446.  The  executory  agi-eement  for  the  sale  of  the  equity 
of  redemption  had  been  performed,  and  the  action  was  to  recover  the  price. 
As  to  the  instrument  pleaded  by  the  defendant,  so  far  from  its  extinguishing 
the  plaintiff 's  cause  of  action,  it  created  it.  A  sale,  as  distinguished  from  an 
agreement  to  sell,  is  not  a  contract  at  all  (unless  the  term  "  contract  "  be  used 
in  a  wider  sense  than  the  terras  "  covenant "  and  "  promise  ") ;  it  is  an  ex- 
change of  specific  property  for  money.     In  Bach  v.  Owen,  633,  the  plaintiff's 
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mistake  consisted  in  his  supposing  that  the  transaction  upon  which  he  sued  was 
an  executory  agreement  instead  of  an  actual  sale  or  exchange.  In  truth,  the 
action  should  have  been  trover  instead  of  assumpsit. 

113.  The  foregoing  considerations  show  that  the  obligation  sued  on  in  Cad- 
well  V.  Blake,  609,  was  entirely  unilateral,  and  hence  that  it  was  not  depend- 
ent by  implication  upon  any  promise  made  by  the  plaintiffs.  Not  only  was 
the  transaction  there  an  executed  sale,  but  it  was  stated  expressly  that  the 
$i,000  was  the  price  of  the  property  sold,  and  the  performance  of  the  plaintiffs' 
promises  was  to  be  paid  for  by  a  share  of  the  defendants'  profits;  and  though 
the  $4,000  was  not  payable  until  a  future  day,  yet  it  was  a  debt  and  carried 
interest  from  the  moment  of  the  sale.  So  far,  therefore,  as  regarded  any 
implied  dependency,  the  question  before  the  court  was  the  same  as  if  the  trans- 
action had  been  simply  a  sale  of  the  machinery  and  fixtures,  without  any 
promise  on  the  part  of  the  plaintiffs.  Indeed,  the  plaintiffs'  promise  that  the 
defendants  should  have  the  right  to  manufacture  paper  by  the  plaintiffs' 
process,  and  that  the  plaintiffs  would  teach  them  the  mode  of  manufacturing 
paper  b}'  that  process,  together  with  the  defendants'  promise  to  pay  the  plain- 
tiffs a  certain  share  of  the  proiits  of  the  business,  formed  a  bilateral  contract 
separate  and  distinct  from  the  sale  of  the  machinery  and  fixtures. 

114.  In  White  v.  Beeton,  884,  the  plaintiff's  claim  consisted  of  several  ele- 
ments, each  of  which  must  be  considered  separately.  First,  there  was  an 
executed  sale  of  the  plaintiff's  shares  in  the  Hull  Loan  and  Discount  Society 
for  the  price  of  480/.  To  that  extent,  therefore,  the  defendant  became  in- 
debted to  the  plaintiff,  and  his  obligation  was  unilateral.  Secondly,  there 
was  an  executory  sale  of  the  shares  standing  in  the  name  of  Charles  Todd  (but 
which  the  plaintiff  claimed  to  own)  for  the  price  of  40/. ;  but  as  this  contract 
had  not  been  performed  on  the  part  of  the  plaintiff,  it  seems  clear  that  the 
40/.  had  not  become  due,  and  that  the  plaintiff  was  not  entitled  to  recover  it. 
Thirdly,  the  defendant  promised  to  pay  to  the  plaintiff  a  debt  due  to  the  latter 
fi'om  the  society.  The  consideration  for  this  seems  to  have  been  everything 
done  and  promised  to  be  done  by  the  plaintiff ;  and  if  so,  the  defendant's  prom- 
ise, being  partly  unilateral,  was  independent. 

115.  The  two  cases  last  referred  to  will  serve  to  remind  the  reader,  that  a 
single  instrument  or  a  single  transaction  may  comprise  several  distinct  contracts, 
and  that  it  is  not  sufficient  to  raise  a  presumption  of  implied  dependency 
between  two  covenants  or  promises  that  they  are  contained  in  the  same  instru- 
ment, or  that  each  is  a  part  of  the  same  transaction ;  it  must  further  appear 
that  each  is  a  part  of  the  same  contract.  For  example,  if  an  agreement  be 
made  between  A  and  B  that  a  thing  belonging  to  A  shall  be  exchanged  for 
a  thing  belonging  to  B,  neither  A  nor  B  will  be  bound  to  perform  unless  the 
other  also  performs,  for  the  two  promises  make  only  one  bilateral  contract; 
and  the  effect  will  be  the  same  if  the  agreement  be  that  the  thing  belonging 
to  A  shall  be  sold  to  B  at  such  a  price,  and  that  the  thing  belonging  to  B 
shall  be  taken  in  part-payment  at  such  a  price.  But  if  the  agreement  be  that 
the  thing  belonging  to  each  shall  be  sold  to  the  other  at  such  a  price  payable 
in  money,  there  will  be  two  separate  contracts,  each  of  them  bilateral,  and 
they  will  be  independent  of  each  other  unless  they  be  made  expressly  depend- 
ent.     The  terms  of  the  agreement  show  that  each  pays  his  money  for  t^^o 
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sake  of  getting  the  thing  purchased,  and  that  each  parts  with  his  property  for 
the  sake  of  getting  the  price ;  and  there  is  no  room  for  the  supposition  that  each 
sold  one  article  for  the  sake  of  purchasing  the  other,  or  purchased  one  for  the 
sake  of  selling  the  other.  It  should  be  added,  however,  that  such  an  agree- 
ment as  the  one  last  supposed  is  improbable,  there  being  a  strong  presumption 
that  what  the  parties  intend  in  such  a  ease  is  an  exchange.  These  distinctions 
are  well  brought  out  by  the  case  of  Atkinson  v.  Smith,  742.  A  contract  in 
writing  sometimes  contains  a  clause  providing  that  any  dispute  arising  under 
the  contract  shall  be  referred  to  arbitrators;  and  a  question  has  been  made 
whether  in  such  a  case  the  obligation  of  each  party  to  perform  the  principal 
contract  will  be  dependent  by  implication  upon  the  other's  performing  the 
agreement  to  refer.  Koper  v.  Lendon ,  546.  But  it  seems  that  an  agi-eement 
to  refer  to  arbitrators,  and  the  agreement  which  is  to  furnish  the  subject  of 
the  reference,  are  necessarily  separate  contracts,  the  former  not  coming  into 
operation  until  the  latter  is  broken.  If  the  agreement  to  refer  were  contained 
in  a  separate  instrument,  or  if  it  were  not  made  until  after  the  dispute  arose, 
the  effect  of  it  would  be  the  same.  Besides,  it  is  impossible  that  a  thing  to 
be  done  by  A  in  the  event  of  B's  not  performing  his  promise  should  be  a  part 
of  B's  compensation  for  performing  his  promise.  When  two  parties  enter  into 
two  contracts  at  the  same  time,  and  by  the  same  instrument,  it  may  be  justly 
inferred  that  neither  contract  would  have  been  made  unless  both  had  been 
made,  but  that  does  not  make  them  one  contract.  It  merely  amounts  to  say- 
ing that  the  making  of  each  contract  was  conditional  upon  the  making  of  the 
other;  and  it  does  not  at  all  follow  from  that,  that  the  performance  of  either  is 
conditional  upon  the  performance  of  the  other. 

116.  When  a  single  contract  contains  several  stipulations  on  each  side, 
they  are  all  to  be  considered  as  one  for  the  purpose  of  deciding  the  general 
question  of  dependency;  for  a  decision  of  that  question  in  the  affirmative  affects 
all  the  mutual  stipulations  equally,  and  the  same  is  true  presumptively  of  a 
decision  in  the  negative.  If,  however,  it  clearly  appears  that  any  two  mutual 
stipulations  were  intended  to  be  payment  for  each  other,  that  will  raise  a  pre- 
sumption of  dependency  between  them,  though  there  be  none  as  to  the  con- 
tract generally  ;  and,  therefore,  there  may  be  dependency  between  two  mutual 
covenants  or  promises  in  a  contract  which  is  only  partly  bilateral.  Thus, 
mutual  covenants  in  a  lease  that  the  lessee  shall  keep  the  premises  in  good  re- 
pair, and  that  the  lessor  shall  find  all  necessary  timber  for  making  repairs  (see 
Thomas  v.  Cadwallader,  458,  461;  Holder  u.  Taylor,  620),  or  that  the  lessor 
shall  keep  the  premises  in  good  repair  until  a  certain  date,  and  the  lessee 
during  the  remainder  of  the  term  (see  Bragg  v.  Nightingale,  623),  are,  it 
seems,  dependent,  i  e.  the  lessee's  covenant  is  in  each  case  dependent  on  the 
lessors.  So  in  Judson  v.  Bowden,  673,  the  contract  was  only  partly  bilateral, 
and  yet  that  was  not  claimed  to  be  a  reason  for  holding  that  the  particular 
covenant  sued  on  was  not  dependent. 

117.  As  one  instrument  may  contain  two  or  more  separate  contracts,  so 
each  of  two  mutual  covenants  or  promises  may  be  contained  in  a  separate  in- 
strument, each  instrument  being  complete  in  itself  and  neither  making  any 
reference  to  the  other;  and  the  question  will  then  arise  whether  each  covenant 
or  promise  forms  a  separate  unilateral  contract.     In  the  case  of  mutual  cove- 


DEPENDENT  AND  INDEPENDENT  COVENANTS  AND  PROMISES.   1051 

nants  there  is  no  doubt  that  this  question  must  be  answered  in  the  affirma- 
tive. See  Loclc  v.  Wright,  456.  And  the  same  may  be  said  of  two  promises, 
each  or  either  of  which  is  contained  in  an  instrument  in  the  nature  of  a  spe- 
cialty, e.  g.  a  promissory  note.  That  two  promissory  notes  given  in  exchange 
for  each  other  make  two  separate  contracts,  there  is  no  doubt ;  and  if  this  is 
so,  it  follows  that  one  promissory  note  given  in  exchange  for  an  ordinary 
promise  is  a  separate  contract;  and  if  the  note  is  a  separate  contract,  the 
promise  for  which  it  is  given  is  so  also.  Moggridge  v.  Jones,  638 ;  Spiller  v. 
Westlake,  654.  It  follows,  therefore,  that  the  decision  in  Hunt  v.  Livermore, 
757,  where  a  promissory  note,  absolute  on  its  face,  was  held  to  be  dependent 
by  implication  upon  the  payee's  performing  the  condition  of  a  bond  given  in 
exchange  for  the  note,  must  be  deemed  erroneous.  Whether  the  court  in- 
tended to  hold  that  the  bond  and  the  note  actually  formed  but  one  contract, 
is  not  certain ;  but  that  is  the  only  theory  upon  which  the  decision  can  be  sus- 
tained. It  is  true  that  the  bond  and  the  note  were  parts  of  one  transaction, 
and  therefore  the  court  was  entitled  to  look  at  both  instruments  for  the  pur- 
pose of  construing  or  interpreting  anything  that  was  doubtful  in  either;  but 
there  was  nothing  doubtful  or  ambiguous  in  the  note,  and  what  the  court  did 
was  to  change  the  terms  of  the  note  because  of  what  appeared  in  the  bond. 

118.  Two  ordinary  promises,  in  order  to  be  mutual,  must  be  given  in  con- 
sideration of  each  other,  and  it  seems  that  they  will  under  all  circumstances 
constitute  but  one  contract.  The  reason  is  that  they  must  always  in  legal 
contemplation  be  made  orally.  When  they  are  reduced  to  writing,  the  writing 
is  technically  only  evidence  of  the  promises,  not  the  promises  themselves;  and 
hence  the  fact  of  their  being  put  in  two  separate  writings  does  not  make  them 
technically  two  contracts.  It  does,  however,  show  that  the  parties  intended 
to  make  each  promise  a  separate  contract;  and  therefore  it  cannot  be  supposed 
that  they  intended  to  make  either  of  them  dependent  on  the  other.  Moi-eover, 
the  writing,  though  only  evidence  of  the  promise,  is  conclusive  evidence. 
Each  promise,  therefore,  is  what  the  writing  in  which  it  is  contained  states 
it  to  be,  and  it  can  no  more  be  changed  by  the  writing  which  contains  the 
counter-promise  than  it  can  be  changed  by  extrinsic  oral  evidence.  Yet  if 
the  writing  which  contains  one  of  the  promises  could  be  used  to  show  that 
the  other  promise  is  dependent,  the  latter  promise  would  thus  be  changed 
from  an  absolute  to  a  conditional  one.  These  principles  are  applicable  to  the 
numerous  cases  (particularly  m  England)  of  executory  sales  of  personal  prop- 
erty, made  by  bought  and  sold  notes.  The  bought  note,  therefore,  should 
state  every  condition  to  which  the  buyer's  promise  is  intended  to  be  subject, 
and  the  sold  note  should  do  the  same  as  to  the  seller's  promise.  That  this 
rule  is  generally  observed  in  practice,  see  Callonel  v.  Briggs,  722;  Morgan  v. 
Gath,  3  H.  &  C.  748. 

119.  A  bilateral  contract  may  have  for  its  object  the  making  of  another 
contract.  In  such  cases,  if  the  object  is  carried  out,  there  will  of  course  be 
two  successive  contracts  between  the  same  parties,  one  preliminary  and  the 
other  final;  the  latter  being  the  end,  the  former  a  means  to  that  end.  Thus, 
a  mutual  agreement  for  an  insurance  is  a  bilateral  contract,  which  commonly 
contemplates  the  issuing  of  a  policy.  See  McCulloch  u.  Eagle  Ins.  Co.  72; 
Tayloe  v.  Merchants'  Fire  Ins.  Co.   106.      When  the  policy  is  issued,  the 
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bilateral  contract  is  performed  and  at  an  end,  and  a  new  unilateral  contract 
is  made.  If  the  premium  is  not  actually  paid,  there  are  two  unilateral  con- 
tracts or  obligations,  the  premium  constituting  a  debt.  So  an  agreement 
for  a  lease  has  for  its  object  an  actual  lease,  and  when  the  latter  is  made 
the  bilateral  contract  is  at  an  end,  and  a  new  contract,  partly  bilateral, 
comes  into  existence.  A  charter-party  also  (which  may  be  termed  a  lease  of 
a  vessel)  may  involve  the  same  distinction,  though  it  is  not  so  strongly 
marked.  So  the  performance  of  an  executory  agreement  for  a  sale  may,  as 
has  been  seen  (§112),  result  in  the  creation  of  one  or  more  unilateral  con- 
tracts or  obligations ;  e.  g.  if  the  purchase-money  is  not  actually  paid  when  the 
sale  is  made,  or  if  the  seller  warrants  the  title  or  quality  of  the  property  sold. 
In  all  such  cases  the  preliminary  contract  must  be  carefully  distinguished  from 
the  final  one,  when  auy  question  of  implied  dependency  arises,  for  the  perform- 
ance of  the  latter  will  never  be  dependent  by  implication  upon  the  perform- 
ance of  the  former.  It  is  true  that  the  making  of  the  final  contract  by  either 
party  is  dependent  upon  the  performance  of  the  preliminary  contract  by  the 
other  party ;  but,  the  final  contract  once  made,  the  preliminary  contract  is  out 
of  the  case.  Thus,  in  the  case  of  an  agreement  for  insurance  on  the  usual 
terms,  the  payment  of  the  premium  will  be  a  condition  of  issuing  the  policy, 
but  if  the  insurer  chooses  to  issue  the  policy  without  payment  of  the  premium, 
the  policy  will  not  be  conditional  upon  its  payment.  So  if  an  agreement  for  a 
sale  of  real  estate  provide  that  the  deed  shall  contain  full  covenants  for  title, 
the  buyer  will  not  be  bound  to  complete  the  purchase  unless  this  part  of  the 
agreement  be  performed;  but  if  he  accepts  a  deed  without  covenants,  he  will 
be  obliged  to  pay  the  purchase-money.  The  distinction  in  question  is  not 
always,  however,  so  obvious  as  in  the  two  oases  just  put;  for  the  preliminary 
and  final  contracts  are  frequently  made  at  the  sanre  time,  and  treated  as  one 
contract,  the  parties  supposing  that  they  constitute  but  one  contract  in  fact; 
and  then  it  becomes  necessary,  not  only  to  separate  the  two  contracts  from 
each  other,  but  to  ascertain  by  constiuction  to  which  contract  a  given  stipula- 
tion belongs,  or  whether  it  belongs  to  both.  Thus,  if  there  be  a  sale  of 
unspecified  goods  with  a  warranty  of  quality,  it  will  be  a  question  of  construc- 
tion whether  the  waranty  is  to  continue  indefinitely,  or  only  until  the  goods 
are  identified  and  accepted.  In  tlie  former  case,  however,  it  must  not  be  sup- 
posed that  the  warranty  is  the  same  contract  before  and  after  the  title  to  the 
goods  passes.  Before  the  title  passes  it  is  one  of  the  stipulations  in  a  bilateral 
contract,  and  the  performance  of  it  is  a  condition  of  the  buyer's  obligation  to 
purchase.  If,  therefore,  the  goods  tendered  do  not  conform  to  the  warranty, 
the  buyer  may  reject  them;  but  if  he  accepts  them,  and  the  title  passes, 
although  the  warranty  continues,  it  becomes  a  new  unilateral  contract,  and 
the  breach  of  it  neither  enables  the  buyer  to  return  tlie  goods,  nor  to  defend 
himself  against  the  payment  of  the  purchase-money;  his  only  remedy  is  an 
action  for  damages.  Per  Williams,  J.,  561;  Street  v.  Blay,  2  B.  &  Ad.  4.56. 
In  Tidey  v.  MoUett,  567,  the  writing  was  in  the  first  instance  an  agreement 
for  a  lease,  but  on  the  24th  of  June,  if  the  house  had  been  taken,  it  would  have 
become  a  lease ;  and  hence  the  stipulations  on  the  part  of  the  plaintiff  belonged 
to  the  preliminary  contract  or  to  the  final  one,  according  as  they  were  or  were 
not  to  be  performed  before  the  24th  of  June.     The  former,  therefore,  made  the 
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defendant's  obligation  to  take  tlie  house  conditional;  but  if  he  had  taken  it, 
they  would  not  have  made  his  obligation  to  pay  the  rent  conditional.  The 
latter,  on  the  other  hand,  did  not  make  either  of  the  defendant's  obligations 
conditional ;  not  the  obligation  to  take  the  house,  because  they  were  not  a  part 
of  the  preliminary  contract,  not  the  obligation  to  pay  the  rent,  because  a  lease 
is  only  partly  bilateral.  In  Thompson  v.  Gillespy,  537,  the  defendant's 
promise  to  take  the  vessel  was  conditional  upon  her  being  tight,  stanch,  and 
strong,  but  not  his  promise  to  pay  freight.  If  the  plaintiff  had  promised  that 
the  vessel  should  be  tight,  stanch,  and  strong  at  the  time  of  sailing,  for 
example,  the  promise  would  have  been  a  part  of  the  final  contract,  but,  as  it 
was,  it  was  only  a  part  of  the  preliminary  contract.  In  any  view  of  the  case, 
it  is  quite  impossible  to  support  the  decision.  The  court  admitted  that,  if  the 
cargo  had  been  delivered  in  safety,  the  full  freight  might  have  been  recovered, 
but  the  admission  was  fatal  to  the  decision,  for  the  following  reasons:  — 
First.  There  was  but  one  promise  to  pay  the  one  fourth  of  the  freight  sued 
for.  Secondly.  By  the  terms  of  that  promise  the  freight  was  payable  when 
the  vessel  sailed,  if  ever.  Thirdly.  If  that  promise  was  conditional  upon  the 
vessel's  being  tight,  stanch,  and  strong  when  she  began  to  load,  the  breach 
of  the  condition  would  have  been  equally  fatal,  though  the  cargo  had  been 
delivered  in  safety.  Fourthly.  The  loss  of  the  cargo  could  not  affect  the 
question  before  the  court,  as  it  did  not  happen  till  after  the  freight  was 
payable.  Fifthly.  If  the  promise  sued  on  was  conditional,  as  before  stated, 
the  promise  to  pay  the  remainder  of  the  freight  was  equally  so.  The  fact  that 
the  defendant  intended  to  insure  the  one  fourth  of  the  freight  (assuming  that 
fact  to  have  been  established)  only  shows  that  he  ought  to  have  made  the 
payment  of  it  conditional,  not  that  he  did  do  so.  Sixthly.  If  the  one  fourth 
of  the  freight  had  been  paid  before  the  cargo  was  lost,  it  clearly  could  not 
have  been  recovered  back.  In  Bankart  v.  Bowers,  753,  the  preliminary  con- 
tract was  for  the  purchase  and  sale  of  real  estate,  and  all  the  clauses  in  the 
written  agreement,  except  clauses  5  and  7,  related  to  that  exclusively.  Clauses 
5  and  7,  however,  did  not  relate  to  the  preliminary  contract  at  all,  as  they 
were  not  to  come  into  operation  until  the  sale  was  executed.  The  moment 
the  sale  was  fully  executed  on  both  sides,  the  whole  of  the  written  agreement, 
except  clauses  5  and  7,  would  become  functus  officio,  and  clauses  5  and  7 
would  become  the  only  subsisting  promises  between  the  parties,  and  they 
would  be  independent  of  each  other,  and  neither  of  them  would  be  subject  to 
any  condition.  So  long  as  the  sale  remained  executory,  the  promises  contained 
in  clauses  5  and  7  were  indeed  subject  to  the  express  condition  that  the  sale 
should  be  executed  (§  39),  and  it  was  because  that  condition  had  not  been 
complied  with  that  the  plaintiff  failed  to  recover.  It  is  a  mistake  to  suppose 
that  the  plaintiff  failed  because  he  had  broken  the  preliminary  contract;  it  was 
immaterial  to  the  question  before  the  court,  whether  it  was  the  fault  of  the 
plaintiS  or  of  the  defendant  that  the  sale  had  not  been  carried  into  eifect;  if  it 
was  the  fault  of  the  defendant,  the  plaintiff  was  entitled  to  maintain  an  action 
against  him,  but  not  on  the  7th  clause  of  the  agreement.  In  Bettisworth  v. 
Campion,  619,  the  agreement  was  for  the  purchase  and  sale  of  all  the  iron  made 
in  such  a  furnace  at  40j(.  per  ton,  to  be  paid  for  on  delivery.  The  promise  to 
seU  all  the  iron  made  in  the  furnace,  and  the  corresponding  promise  to  buy  it 
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all,  belonged  exclusively  to  the  executory  contract,  and  were  mutually  depend-- 
ent ;  but  the  obligation  to  pay  for  iron  actually  delivered  and  received  under 
the  contract  did  not  belong  to  the  executory  contract  at  all,  and  therefore  was 
not  dependent  upon  the  plaintiff's  pi-omise  to  sell  all  the  iron  made  in  the 
furnace.  As  to  the  iron  which  had  been  delivered  and  received  under  the 
contract,  the  executory  contract  had  been  fully  performed  on  both  sides  (§  112) , 
and  had  resulted  in  a  debt  due  from  the  defendant  to  the  plaintiff  for  the  price. 
It  is  true  that  the  contract  in  this  case  did  not  contemplate  any  ulterior  rela- 
tion of  debtor  and  creditor  between  the  parties,  as  the  iron  was  to  be  paid  for 
on  delivery;  but  the  seller  having  delivered  the  iron  without  payment,  the 
effect  was  the  same  as  if  the  contract  had  been  to  deliver  it  upon  credit. 

120.  Such  are  the  conditions  which  must  exist  to  render  implied  dependency 
possible.  They  may  be  enumerated  as  follows:  —  1st.  The  subject  of  implied 
dependency  must  be  a  covenant  or  a  promise,  as  distinguished  from  a  debt. 
2dly.  The  subject  of  dependency  and  the  thing  upon  which  it  depends 
must  be  of  the  same  nature,  i.  e.  they  must  both  be  covenants  or  both  be 
promises.  3dly.  The  covenants  or  the  promises  must  be  mutual.  4thly.  They 
must  each  be  a  part  of  the  same  contract;  and  it  does  not  follow  that  they  are 
so,  because  they  are  made  at  the  same  time,  or  are  contained  in  the  same  in- 
strument. 5thly.  If  in  writing,  they  must  each  be  contained  in  the  same  in- 
strument, or  in  different  instruments  which  refer  to  each  other.  6thly.  The 
contract  which  contains  the  covenants  or  the  promises  must  be  wholly  bilateral, 
or  else  it  must  clearly  appear  that  the  covenants  or  promises  in  question  were 
given  and  received  in  payment  for  each  other.  7th]y.  The  performance  of 
each  of  the  covenants  or  promises  must,  it  seems,  be  equally  certain  in  legal 
contemplation. 

121.  Whenever  two  obligations  satisfy  each  of  the  foregoing  conditions,  the 
fact  is  established  that  the  performance  of  each  is  payment  for  the  perform- 
ance of  the  other;  and  hence  a  presumption  arises  that  the  party  who  first 
breaks  his  own  obligation  cannot  enforce  performance  of  the  other,  for,  if  he 
could,  he  would  be  enforcing  the  performance  of  an  obligation  without  paying 
for  it  in  the  manner  agreed  upon.  This  presumption  does  not  of  itself  estab- 
lish the  dependency  of  either  of  the  covenants  or  promises  taken  separately;  it 
merely  establishes  a  certain  relation  between  them,  and  even  that  has  to  be 
expressed  in  negative  terms.  To  be  able  to  go  further,  and  say  of  either 
covenant  or  promise  whether  its  performance  is  dependent,  i.  e.  conditional, 
upon  the  performance  of  the  other,  another  element  must  be  taken  into  con- 
sideration, namely,  the  relative  time  of  performance  of  each  covenant  or 
promise;  for  in  oi-der  that  dependency  should  exist  between  two  covenants  or 
promises,  it  must  appear  either  that  one  is  to  be  performed  at  an  earlier  date 
than  the  other,  or  that  thetwo  are  to  be  performed  at  the  same  date. 

122.  When  it  appears  that  one  of  two  covenants  or  promises  is  to  be  per- 
formed at  an  earlier  date  than  the  other,  the  relative  time  of  performance  and 
the  presumption  stated  in  the  preceding  paragraph  establish  the  only  depend- 
ency that  is  possible  between  them,  namely,  that  of  the  latter  upon  the 
former ;  and  hence  no  other  element  enters  into  the  question.  In  such  cases, 
therefore,  the  rule  is  simple  and  uniform;  namely,  that  the  covenant  or  prom- 
ise that  is  to  be  performed  first  is  independent  and  absolute,  while  the  one  that 


DEPENDENT  AND  INDEPENDENT  COVENANTS  AND  PROMISES,   1055 

is  to  be  performed  last  is  dependent,  the  perforaiance  of  the  former  being  a 
condition  precedent  to  the  performance  of  the  latter.  The  application  of  this 
rule  will  vary  according  to  circumstances,  but  the  rule  itself  is  uniform. 
Whether  each  covenant  or  promise  is  for  the  performance  of  a  single  act  or  of 
a  series  of  acts,  and  whether  the  contract  consists  of  several  covenants  or  prom- 
ises on  each  side  or  of  one  only,  the  principle  is  the  same ;  namely,  that  each 
act  to  be  perfoi-med  by  either  party  is  dependent  upon  all  acts  to  be  previously 
performed  by  the  other  party,  while  it  is  independent  of,  and  a  condition  pre- 
cedent to,  all  acts  to  be  subsequently  performed  by  the  other  party.  Nor  is  it 
material  whether  the  precise  time  for  the  performance  of  each  act  is  fixed 
(e.  g.  in  Grant  v.  Johnson,  803),  or  only  the  order  in  which  the  several  acts 
shall  be  performed;  nor  whether  the  order  of  performance  is  fixed  by  the  terms 
of  the  contract,  or  by  the  nature  of  the  acts  to  be  performed  and  their  relations 
to  each  other.  It  seems,  therefore,  that  the  delivery  of  the  outward  cargo  in 
Storer  v.  Gordon,  639,  was  a  condition  precedent  by  implication  to  the  fur- 
nishing of  a  homeward  cargo,  as  the  former  necessarily  preceded  the  latter  in 
time  (§  166).  So  in  Fothergill  v.  Walton,  645,  the  shipment  of  the  cargo  of 
brandy  at  Havre  necessarily  preceded  in  time  the  furnishing  of  a  cargo  of  fruit 
in  the  West  Indies,  and  hence  the  former  was  a  condition  precedent  by  impli- 
cation to  the  latter  (Jbid  )■  Nor  does  it  seem  to  be  material  whether  the  order 
of  performance  is  fixed  at  the  time  of  making  the  contract,  or  afterwards  pur- 
suant to  the  contract;  and  therefore  the  decision  in  Dicker  o.  Jackson,  676, 

must  be  deemed  erroneous. 

ft 

123.  In  deciding,  however,  whether  a  given  contract  requires  a  series  of 
acts  or  only  a  single  act  to  be  performed  by  either  party,  it  is  necessary  to 
distinguish  between  those  acts  which  are  done  in  performance  of  the  contract, 
and  a  failure  to  do  which  will  be  a  breach  of  the  contract,  and  those  acts  which 
it  is  necessary  for  either  party  to  do  to  enable  him  to  perform  the  contract, 
but  the  doing  of  which  concerns  himself  alone.  In  an  executory  contract  of 
sale,  for  example,  it  is  in  strictness  always  necessary  for  one  or  both  of  the 
parties  to  do  one  or  more  preliminary  acts  in  order  to  render  the  performance 
of  the  contract  possible ;  for  not  only  must  the  parties  meet  at  the  time  and 
place  appointed  for  the  performance  of  the  contract,  but  the  money  must  be 
there  ready  to  be  paid,  and  the  goods  or  the  deed  of  conveyance  must  also  be 
there  ready  to  be  delivered.  If  there  is  a  failure  in  either  of  these  particulars, 
the  party  in  fault  will  be  unable  to  perform  the  contract,  and  yet  these  pre- 
liminary acts  generally  constitute  no  part  of  such  performance,  which  consists 
simply  in  the  act  of  paying  the  money  on  one  side,  and  delivering  the  goods 
or  the  deed  of  conveyance  on  the  other.  Therefore,  in  Morton  u.  Lamb,  727, 
there  was  no  foundation  for  the  argument  that  the  first  act  to  be  done  in 
performance  of  the  contract  was  to  carry  the  wheat  to  Shardlow,  and  hence 
that  a  failure  by  the  defendant  to  do  that  constituted  a  breach  of  the  contract, 
and  made  it  unnecessary  for  the  plaintiff  to  do  anything  on  his  part.  It  is 
true  that  the  defendant  could  not  perform  the  contract  unless  he  had  the  wheat 
at  Shardlow  at  the  time  appointed,  but  the  only  right  secured  to  the  plaintiff 
by  the  contract  was  to  have  the  wheat  delivered  to  him  at  Shardlow  at  the 
time  appointed,  and  hence  there  could  be  no  breach  of  the  contract  by  the  de- 
fendant until  the  time  for  delivery  arrived. 
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124.  When  a  purchaser  of  real  estate  requires  time  for  the  payment  of  the 
purchase-money,  it  is  frequently  agreed  that  he  shall  have  immediate  posses- 
sion, but  that  the  seller  shall  retain  the  title  for  his  security  until  the  pur- 
chase-money is  paid,  the  purchaser  paying  interest  in  the  mean  time  in  lieu  of 
rent.  See  Mattock  u.  Kinglake,  662  (where  the  purchaser  was  already  in 
possession);  Dicker  v.  Jackson,  676.  In  such  cases,  of  course,  the  giving  of 
possession  according  to  the  agreement  is  a  condition  precedent  to  the  payment 
of  interest.  The  peculiarity  of  Wilks  v.  Smith,  666,  was  that  the  contract 
was  silent  in  regard  to  possession ;  and  though  the  agreement  to  pay  interest 
raised  a  violent  conjecture  that  the  purchaser  was  to  have  possession,  yet  that 
was  not  a  basis  upon  which  the  court  could  act,  and  so  it  was  necessarily  held 
that  the  agreement  to  pay  interest  was  absolute.  The  contract  required  the 
seller  to  do  nothing  until  the  purchase-money  was  paid. 

125.  When  the  performance  of  a  contract  consists  in  doing  (faciendo)  on 
one  side,  and  in  giving  (dando)  on  the  other  side,  the  presumption  will  be  that 
the  former  is  to  be  performed  first.  It  is  scarcely  possible  that  the  two  sides 
should  be  performed  together,  as  one  naturally  requires  time  for  its  performance, 
while  the  other  can  be  performed  in  a  moment.  It  cannot  be  presumed  that 
the  latter  is  to  be  performed  first,  as  the  law  will  never  presume  that  a  thing 
is  to  be  paid  for  before  it  is  done.  Peeters  v.  Opie,  792.  Hence,  either  the 
former  must  be  a  condition  precedent,  or  the  two  must  be  wholly  independent 
of  each  other;  but  to  hold  the  latter  would  be  to  disregard  the  presumption 
stated  in  §  121,  as  well  as  the  presumption  that  a  thing  is  to  be  done  before 
it  is  paid  for.  In  all  contracts  for  service,  therefore,  the  presumption  is  that 
the  performance  of  the  service  is  a  condition  precedent  to  the  payment  for  it. 
In  Spanish  Ambassador  u.  Gifford,  620,  the  question  was  whether  this  pre- 
sumption was  rebutted  by  the  terms  of  the  agreement.  The  court  seems  to 
have  supposed  that  the  agreement  stated  in  the  declaration  imported  that  the 
defendant  was  to  be  paid  in  advance  for  making  the  voyage ;  and  the  word 
"repay"  certainly  countenances  that  view,  especially  as  a  declaration  must 
be  construed  most  strongly  against  the  plaintiff. 

126.  In  the  second  case  put  in  Anon.  412,  the  contract  consisted  in  doing 
on  one  side  and  in  giving  on  the  other,  and  that  would  probably  be  a  sufficient 
reason  for  holding  the  marriage  to  be  a  condition  precedent  to  the  making  of 
the  estate-tail;  but  there  is  another  reason  also,  namely,  that  an  estate  in 
special  tail  is  seldom  made  except  to  husband  and  wife;  and,  though  it  is 
legally  possible  to  make  such  an  estate  to  a  man  and  woman  who  are  not  mar- 
ried, yet  there  is  a  strong  presumption  against  an  intention  to  do  so. 

127.  When  one  of  the  parties  to  a  contract  covenants  or  promises  to  give 
security  for  the  performance  of  the  contract  on  his  part,  a  strong  presumption 
arises  that  he  is  not  to  acquire  any  rights  under  the  contract  until  the  security 
is  given;  for  the  covenant  or  promise  to  give  security  is  of  no  value  as  a  cove- 
nant or  promise,  and  therefore,  if  the  other  party  may  be  compelled  to  per- 
form the  contract  on  his  part  before  the  security  is  given,  his  object  in 
requiring  security  will  be  defeated.  The  court,  therefore,  will  hold,  if  the 
language  of  the  contract  admits  of  such  an  interpretation,  that  the  giving  of 
security  was  intended  to  be  a  condition  precedent  to  performance  by  the  other 
party.     Roberts  v.  Brett,  575;  Kingston  v.  Preston,  cited  905. 
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128.  To  the  rale  stated  in  §  122  there  is  one  apparent  exception,  namely, 
where  a  part-performance  of  a  contract  on  one  side  creates  a  debt  on  the  other 
side ;  for  the  debt,  for  the  reasons  heretofore  given  (§  112) ,  is  not  a  part  of  the 
bilateral  contract,  and  hence  the  payment  of  it  is  not  a  condition  precedent  to 
any  subsequent  performance  by  the  creditor.  Thus,  where  a  contract  for  the 
sale  of  goods  provides  that  the  goods  shall  be  delivered  in  instalments,  and  each 
instalment  paid  for  separately,  either  at  the  time  of  delivery  or  at  some  other 
specified  time,  the  paying  for  instalments  already  delivered  will  not  be  a  condi- 
tion precedent  to  the  delivery  of  subsequent  instalments.  This  must  be  deemed 
the  true  ground  of  the  decision  in  Freeth  n.  Burr,  712.  It  was  also  the  reason 
for  the  opinion  expressed  by  Patteson,  J.,  in  Withers  v.  Re5Tnolds,  740,  742  (and 
which  has  been  so  often  referred  to  with  approbation),  namely,  that  the  mere 
refusal  by  the  plaintiff  to  pay  for  a  load  of  straw  already  delivered  was  not  of 
itself  an  excuse  to  the  defendant  for  delivering  no  more  straw.  So  if  a  con- 
tract for  service  provide  that  the  sei-vice  shall  be  paid  for  at  the  end  of  stated 
periods,  e.  g.  that  each  month's  service  shall  be  paid  for  at  the  end  of  the  month, 
a  failure  to  pay  at  the  end  of  any  month  will  not  justify  the  other  party  in  re- 
fusing to  serve  during  the  following  month.  So  in  Franklin  v.  Miller,  872, 
the  plaintiff's  obligation  to  pay  the  defendant  11.  per  week  was  unilateral,  the 
1/.  per  week  being  a  debt  created  by  the  plaintiff's  receipt  of  40Z.  quarterly. 
But  this  principle  will  not  commonly  apply  to  a  building  contract  which 
provides  for  payments  by  instalments  as  the  work  progresses ;  for  the  respective 
instalments  are  not  payments  for  the  work  already  done,  but  they  are  part- 
payments  in  advance  for  the  entire  work.  They  are  not  debts,  therefore,  and 
they  are  only  payable  by  virtue  of  express  covenants  or  promises.  The  same 
question  was  involved  in  Havelock  v.  Geddes,  857;  for  the  plaintiff's  right  to 
recover  instalments  of  freight  which,  by  the  terms  of  the  charter-party,  had  not 
become  payable  when  the  vessel  was  lost,  depended  upon  whether  freight  was 
earned  monthly.  If  it  was,  the  decision  in  favor  of  the  plaintiff  (p.  864)  was 
correct.  The  true  construction  seems  to  have  been,  however,  that  no  freight 
was  earned  until  the  final  discharge  of  the  vessel ;  and  if  so,  the  special  cove- 
nants to  make  payments  in  advance  on  account  of  freight  were  dependent  upon 
the  plaintiff's  performing  the  charter-party  on  his  part,  just  as  the  plaintiff's 
obligation  to  perform  the  charter-party  was  dependent  upon  the  defendant's 
making  the  payments  as  agreed.  It  seems  also  that,  when  a  contract  under 
seal  contains  an  express  covenant  to  pay  a  sum  of  money,  the  performance  of 
the  covenant  may  be  a  condition,  notwithstanding  the  money  would  have  con- 
stituted a  debt  without  any  covenant  to  pay  it.     Compare  §  112. 

129.  According  to  an  opinion  which  has  generally  prevailed,  another  excep- 
tion must  be  made  to  the  rule  stated  in  §122,  namely,  when  a  thing  which  re- 
quires an  indefinite  length  of  time  for  its  performance  is  to  be  paid  for  at  a 
day  certain,  which  may  arrive  before  the  performance  on  the  other  side  is  or 
can  be  completed;  e.  g.  where  the  plaintiff  covenanted  to  teach  the  defendant 
the  mode  of  using  a  cei-tain  patent,  and  the  defendant  covenanted  to  pay  the 
plaintiff  2.50?.  in  one  year  (Campbell  v.  Jones,  839)  ;  or  where  the  plaintiff 
covenanted  to  introduce  the  defendant  as  his  successor  in  business  on  and 
after  the  1st  of  January,  1846,  and  to  use  his  best  endeavors  to  establish  the 
defendant  in  said  business,  and  the  defendant  covenanted  to  pay  the  plaintiff 
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501.  on  the  25th  of  March,  1846  (Judson  v.  Bowden,  673) ;  or  where  the  plain- 
tiff, having  sold  his  business  to  the  defendant,  covenanted  not  to  interfere 
with  the  latter  by  engaging  in  the  same  kind  of  business,  and  the  defendant 
covenanted  to  pay  the  plaintiff  an  annuity  (Hunlooke  v.  Blacklowe,  627;  Car- 
penter u.  Creswell.  S7U).  In  each  of  the  foregoing  cases  the  defendant's  cove- 
nant was  held  to  be  independent  and  absolute,  but  in  each  of  them  except 
Judson  V.  Bowden  the  decision  can  be  sustained  upon  the  ground  that  the 
contract  was  only  partly  bilateral ;  and  in  Judson  e.  Bowden  the  decision  must, 
it  seems,  be  deemed  erroneous.  If  the  defendant's  covenant  had  been  expressly 
conditional  upon  the  plaintiff's  not  breaking  his  covenant  before  the  25th  of 
March,  there  is  no  doubt  that  the  condition  would  have  been  good  and  valid. 
Why  then  should  not  such  a  condition  be  implied?  There  seems  to  be  every 
reason  for  it  that  there  can  be  for  implying  a  condition  in  any  case.  The  de- 
fendant was  confessedly  compelled  to  pay  the  50/.  without  receiving  for  it  the 
equivalent  which  had  been  agreed  upon ;  and  the  plaintiff  was  permitted  to 
maintain  an  action  on  a  contract  which  he  had  confessedly  been  the  first  to 
break.  It  is  true  that  performance  by  the  plaintiff  after  March  25  would  not 
be  a  condition  precedent  to  the  defendant's  performance.  Why?  Because  it 
would  come  after  it.  It  ought  to  follow,  then,  that  performance  by  the  plaintiff 
before  the  25th  of  March  would  be  a  condition  precedent.  In  deciding  the 
foregoing  cases  the  courts  were  undoubtedly  influenced  by  an  appreliension 
that,  if  the  defendant's  covenant  was  held  to  be  dependent,  the  slightest 
breach  on  the  part  of  the  plaintiff  would  be  fatal  to  his  right  to  recover  the 
money;  but  that  apprehension  is  shown  elsewhere  not  to  have  been  well 
founded  (§  161). 

130.  In  Rolt  u  Cozens,  5-13,  the  same  question  would  have  arisen  as  in  the 
cases  last  referred  to,  if  the  court  had  held  that  the  contract  was  bilatei'al,  and 
that  the  plaintiff  had  promised  to  forbear  perpetually  or  for  an  indefinite 
length  of  time.  It  is  impossible  to  deal  with  the  case  intelligently  without 
first  ascertaining  what  was  the  cause  of  action  on  which  the  plaintiff  was  to 
forbear  to  take  proceedings  against  'Wale  and  Dawe.  The  supposition  that  it 
was  the  guaranty  given  by  Wale  and  Dawe  to  the  plaintiffs  would  be  fatal 
to  the  decision  of  the  court,  for  no  right  of  action  could  accrue  on  that  guar- 
anty before  Dec.  13,  1854,  as  the  debt  guaranteed  did  not  become  due  until 
that  date,  and  forbearing  to  bring  an  action  before  the  right  of  action  accrued 
would  be  no  consideration  for  the  defendant's  promise.  Nor  is  such  a  suppo- 
sition rational  in  point  of  construction,  for  a  promise  cannot  be  supposed  to 
be  made  for  a  consideration  which  contemplates  a  breach  of  the  promise,  and 
yet  it  was  only  in  the  event  of  the  breach  of  the  defendant's  promise  that  a 
cause  of  action  would  ever  accrue  on  the  guaranty  given  by  Wale  and  Dawe. 
Moreover,  the  proceedings  which  it  was  the  object  of  the  contract  to  prevent 
were  actually  taken  by  the  plaintiff  before  the  13th  of  December,  and  j'et 
those  proceedings  could  not  have  been  on  the  guaranty,  as  the  debt  was  con- 
fessedly not  then  due.  It  may  fairly  be  inferred,  therefore,  that  the  forbear- 
ance contemplated  by  the  contract  was  to  take  the  proceedings  which  the 
plaintiff  had  threatened  to  take  against  ^\^ale  and  Dawe  for  fraudulent  repre- 
sentations. S.  C,  18  C.  B.  673.  Assuming  this  to  be  so,  there  was  no  ground 
for  limiting  the  forbearance  to  the  13th  of  December,  and  hence  the  contract 
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must  have  been  bilateral,  the  word  "  forbearing  "  meaning  "  agreeing  to  for- 
bear" -without  limitation  as  to  time.  This  construction  recommends  itself 
for  another  reason,  namely,  that  it  makes  the  defendant's  guaranty  binding 
from  the  time  when  it  was  given,  while  the  construction  adopted  by  the  court 
made  it  revocable  until  the  13th  of  December,  when  the  debt  guaranteed  would 
become  due.  Upon  the  whole  it  seems  that  forbearance  by  the  plaintiff  until 
the  13th  of  December  was  a  condition  precedent  to  the  defendant's  liability, 
though  for  a  different  reason  from  the  one  given  by  the  court. 

131.  The  decision  in  Terry  v.  Duutze,  634,  or  rather  the  reason  given  for  it 
(see  §  164),  is  much  less  reconcilable  with  principle  than  any  of  those  hitherto 
commented  upon ;  for  the  defendant  there  did  not  promise  to  pay  the  plaintiff 
for  any  portion  of  his  work  before  he  had  done  it;  he  merely  promised  to  pay 
him  in  instalments  as  the  work  progressed.  If  nothing  had  been  said  about 
the  time  of  payment,  no  payment  would  have  been  due  until  the  whole  of  the 
work  was  done,  and  because  the  defendant  had  relieved  the  plaintiff  of  this 
hardship  by  promising  to  pay  for  the  work  as  fast  as  it  was  done,  the  cou?  t 
came  to  the  extraordinary  conclusion  that  he  might  be  compelled  to  pay  the 
whole  of  the  money  before  any  of  the  work  was  done.  Indeed,  it  would  follow 
(as  no  date  was  fixed  for  any  of  the  payments)  that  the  defendant  might  be 
compelled  to  pay  the  whole  of  the  money  immediately  upon  making  the  con- 
tract. The  mere  statement  of  such  reasoning  is  its  best  refutation.  The  case 
has  not  been  followed  in  England,  though  it  has  never  been  formally  overruled. 
In  this  country  it  has  been  distinctly  repudiated  (Cunningham  c.  JMorrell,  600), 
and  it  clearly  cannot  be  considered  as  law. 

132.  When  two  covenants  or  promises  are  to  be  performed  at  the  same 
time,  no  principle  heretofore  stated  will  establish  any  dependency  between 
them ;  for  there  is  no  ground  for  saying  that  either  is  to  be  performed  before 
the  other,  and  therefore  neither  can  be  a  condition  precedent  in  respect  to  tlie 
other.  Nor  can  either  party  be  prevented  from  suing  on  the  contract  upon 
the  ground  that  he  was  the  first  to  break  it,  for,  in  legal  contemplation,  it  will 
be  broken  by  both  at  the  same  instant.  Moreover,  if  one  party  is  disabled 
from  suing  because  he  has  himself  broken  the  contract,  the  other  will  be  so 
too,  and  hence  neither  can  compel  the  other  to  perform  without  performing 
himself  first,  and  thus  giving  his  adversary  an  advantage  to  which  he  is  not 
entitled.  Unless  some  other  mode  of  dependence  can  be  found,  therefore,  the 
necessary  result  will  be  that  both  the  covenants  or  promises  will  be  indepen- 
dent and  absoUite.  Yet  such  a  result  will  be  unsatisfactory,  as  it  enables  each 
party  to  compel  performance  by  the  other,  while  refusing  himself  to  give  the 
equivalent  agreed  upon,  thus  ignoring  the  fact  that  the  performance  of  each 
party  is  payment  for  the  performance  of  the  other.  The  law  has  found  the 
means,  however,  of  avoiding  these  opposing  difficulties,  of  reconciling  the  just 
claims  of  both  parties,  and  of  doing  perfect  justice  to  each,  by  raising  a  pre- 
sumption, from  the  fact  that  the  covenants  or  promises  are  to  be  performed  on 
the  same  day,  that  they  are  to  be  performed  at  the  same  moment,  and  concur- 
rently. While,  therefore,  neither  is  a  condition  precedent,  the  performance 
of  each  is  conditional  upon  the  other's  being  performed  at  the  same  time. 
Hence  the  covenants  or  promises  are  mutually  dependent,  and  they  also  consti- 
tute  mutual   and   concurrent   conditions.      As   this   kind   of  dependency  is 
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founded  upon  equality,  which  is  justice,  and  as  it  does  not  require  either  party 
to  trust  the  other,  it  is  regarded  by  the  law  with  much  favor.  Whenever, 
therefore,  mutual  dependency  between  two  covenants  or  promises  is  possible 
and  appropriate,  the  law  will  make  every  intendment  in  its  favor  that  is  con- 
sistent with  the  terms  of  the  contract. 

133.  Several  conditions  must  concur,  however,  to  make  mutual  dependency 
possible  and  appropriate.  1st.  Each  of  the  covenants  or  promises  must  be 
capable  of  performance  in  a  moment  of  time ;  for  otherwise  it  will  not  be  pos- 
sible for  them  to  be  performed  concurrently.  2dly.  The  object  of  the  covenants 
or  promises  must,  it  seems,  be  the  exchange  of  some  property  or  right  for  some 
other  property  or  right;  otherwise  mutual  dependency  will  be  inappropriate. 
Tor  this  reason,  as  well  as  the  former,  two  covenants  or  promises  can  seldom, 
if  ever,  be  mutually  dependent,  unless  they  both  consist  in  giving  {dando) 
as  distinguished  from  doing  {faciendo).  In  particular,  mutual  covenants  or 
promises  which  are  entered^  into  for  the  promotion  of  some  object  common 
to  both  parties  can  never,  it  seems,  be  mutually  dependent.  See  §108. 
3dly.  The  exchange  contemplated  by  the  covenants  or  promises  must  be  be- 
tween the  parties  thereto;  otherwise  it  cannot,  in  legal  contemplation,  be 
made  in  an  instant  of  time.  JMutual  promises,  therefore,  between  A  and  B, 
that  A  shall  give  something  to  B,  and  B  shall  give  something  to  C,  will  not 
be  mutually  dependent.  Jones  u.  Barkley,  901 ;  Northrup  v.  Northrup,  721. 
4thly  The  covenants  or  promises  must  be  capable  of  being  performed  at  the 
same  place;  otherwise  they  cannot  be  performed  at  the  same  time.  For  this 
reason  among  others  already  given  (§  126),  it  seems  there  could  be  no  mutual 
dejiendency  in  the  second  case  put  in  Anon.  442;  for  the  estate-tail  could  be 
created  only  by  livery  of  seisin  on  the  land,  and  it  could  scarcely  be  contem- 
plated that  the  marriage  should  be  solemnized  at  the  same  time  and  place. 
5thly.  Of  course  it  must  appear,  expressly  or  by  implication,  that  the  cove- 
nants or  promises  are  to  be  performed  in  fact  at  the  same  time;  but  if  all  the 
foregoing  conditions  are  satisfied,  and  if  it  does  not  expressly  appear  that  the 
covenants  or  promises  are  to  be  performed  at  different  times,  the  law  will  in- 
tend, in  favor  of  mutual  dependency,  that  they  are  to  be  performed  at  the  same 
time.  Hence,  it  will  be  sufficient  if  no  time  be  specified  for  performance  on 
either  side.  Rawson  r.  Johnson,  80.5.  So  if  the  time  be  specified  for  the  per- 
formance of  one  of  th(;  covenants  or  promises  while  the  contract  is  silent  as  to 
the  other,  the  law  will  intend  that  the  latter  is  to  be  performed  at  the  time 
fixed  for  the  former.  Morton  v.  Lamb,  727.  So  if  one  of  the  covenants  or 
promises  is  to  be  performed  on  or  before  a  certain  day,  and  "  on  its  perform- 
ance "  the  other  is  to  be  performed,  the  meaning  will  be  that  the  latter  is  to  be 
perfoi'med  on  the  day  named,  or  at  the  same  time  as  the  former,  if  the  former 
shall  be  peifonned  before  the  day  named.  Dunham  v.  Pettee,  762.  But  as  to 
the  last  two  propositions,  see  §§  145-147. 

134.  Even  when  a  contract  for  the  sale  of  goods  specifies  a  day  for  the  de- 
livery of  the  goods,  and  a  later  day  for  the  payment  of  the  price,  if  the  day  of 
payment  arrives  before  the  goods  are  actually  delivered,  it  seems  that  the 
delivery  and  payment  will  become  concurrent  acts,  provided  the  delay  in  mak- 
ing the  delivery  has  not  been  caused  by  the  seller.  See  Staunton  v.  Wood, 
517. 
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135.  Adverting  to  the  two  kinds  of  dependency,  it  has  been  seen  that  the 
kind  first  spoken  of,  which  may  be  termed  general  dependency,  may,  and  com- 
monly does,  extend  to  evei-y  part  of  the  contract  in  which  it  is  found,  without 
regard  to  the  number  of  covenants  or  promises  which  the  contract  contains,  or 
the  number  of  acts  which  each  covenant  ov  promise  requires  to  be  performed 
(§§  116,  122).  Mutual  dependency,  on  the  other  hand,  as  the  term  "  mu- 
tual "  necessarily  implies,  is  a  relation  existing  between  two  acts,  and  hence  it 
cannot  extend  to  the  whole  of  any  contract  which  requires  several  independent 
acts  to  be  performed  by  either  party.  It  may,  however,  exist  between  two  acts 
constituting  a  part  of  a  contract,  as  well  as  between  two  acts  constituting  the 
whole  of  a  contract.  In  a  contract,  therefore,  which  requires  the  performance 
of  only  one  act  by  each  party,  there  may  be  either  general  dependency  or 
mutual  dependency,  but  of  course  either  is  exclusive  of  the  other.  If  the  two 
acts  are  to  be  performed  at  different  times,  there  can  be  only  the  former;  if  at 
the  same  time,  there  can  be  only  the  latter.  On  the  other  hand,  in  contracts 
which  require  the  performance  of  several  independent  acts  by  either  or  each 
party,  there  may  be  either  a  general  dependency  alone,  extending  to  the  whole 
contract,  or  a  mutual  dependency  alone  between  two  of  the  acts  to  be  per- 
formed, or  there  may  be  both ;  for  in  such  cases  each  rests  upon  independent 
grounds,  and,  though  mutual  dependency  will  not  often  be  found  in  fact  except 
where  there  is  general  dependency  also,  yet  in  strictness  the  existence  of  either 
is  no  argument  for  or  against  the  existence  of  the  other.  In  order  that  gen- 
eral dependency  may  exist,  the  contract  as  a  whole  must  satisfy  the  conditions 
stated  in  §  120;  and  in  order  that  mutual  dependency  may  exist,  the  two 
acts,  in  regard  to  which  the  question  arises,  must  satisfy  the  conditions  stated 
in  §  133,  as  well  as  those  stated  in  §  120.  A  distinction  which  should  be  par- 
ticularly borne  in  mind  is  that  general  dependency  requires  that  the  two  sides 
of  the  contract  taken  as  a  whole  should  be  in  payment  for  each  other,  instead 
of  which  mutual  dependency  requires  that  the  two  acts  in  question  should  be  in 
payment  for  each  other.  A  familiar  instance  of  a  contract  in  which  there  is 
both  a  general  and  a  mutual  dependency  is  a  contract  for  the  sale  of  real  estate, 
where  no  credit  is  to  be  given,  and  where  either  or  each  party  stipulates  to  do 
certain  acts  preliminary  to  the  passing  of  the  title  and  the  payment  of  the 
money.  A  special  instance  of  the  same  thing  seems  to  be  found  in  the  case  of 
Giles  I'.  Giles,  744.  The  court  there  adopted  the  view,  that  delivering  up  pos- 
session of  the  premises  in  question,  paying  the  rent,  and  executing  the  release 
in  question,  were  to  be  treated  as  one  act;  and  that  between  that  act  on  the 
part  of  the  plaintiff  and  the  payment  of  the  2001.  by  the  defendant  there  was 
a  mutual  dependency.  If  this  view  were  tenable  in  other  respects,  there 
might  be  no  serious  objection  to  treating  the  three  things  to  be  done  by  the 
plaintiff  as  one  act,  for  they  were  capable  of  being  performed  together,  and 
the  terms  of  the  conti-act  were  at  least  consistent  with  the  supposition  that 
they  were  expected  to  be  so  performed;  but  clearly  the  200/.  was  not  payment 
for  the  three  acts  to  be  done  by  the  plaintiff.  It  is  plain  that  the  plaintiff  was 
to  deliver  up  possession  of  the  premises  and  pay  the  rent  at  the  end  of  the  year 
in  consideration  of  his  being  permitted  to  occupy  the  premises  during  the  year ; 
and  hence  it  follows  that  he  was  to  execute  the  release  in  consideration  of  being 
paid  the  200/.     The  latter  proposition  is  also  proved  by  the  fact  that  interest 
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was  to  be  paid  on  the  200Z.  from  the  date  of  the  agreement.  The  mutual  de- 
pendency, therefore,  was  limited  to  the  execution  of  the  release  on  one  side, 
and  the  payment  of  the  200/.  on  the  other;  and  the  plaintiff's  obligation  to  do 
the  other  two  acts  was  absolute.  The  effect  of  the  decision  was  that,  if  the 
defendant  failed  to  pay  the  200Z.,  the  plaintiff  might  refuse  either  to  deliver 
up  possession  of  the  premises  or  to  pay  the  rent,  —  a  position  which  was 
clearly  untenable. 

136.  In  Roberts  v.  Brett,  575,  there  was  a  general  dependency  between  the 
two  sides  of  the  contract,  and  there  were  also  two  mutual  acts  which  were  to 
be  performed  at  the  same  time  ;  and  yet  the  latter  were  not  mutually  depend- 
ent, because  they  were  not  in  payment  for  each  other.  It  was  only  an  accident 
that  each  party  was  required  to  give  a  bond;  for  the  object  of  each  in  requir- 
ing a  bond  was  not  to  indemnify  himself  for  giving  one,  but  to  obtain  security 
for  the  performance  of  the  principal  contract.  In  other  words,  each  party  re- 
quired a  bond,  not  because  he  had  to  give  one  himself,  but  because  he  was 
not  satisfied  with  the  pecuniary  responsibility  of  the  other  party.  The  only 
consequence,  therefore,  of  each  party's  stipulating  to  give  a  bond  at  the  same 
time,  was  to  make  the  two  acts  independent  of  each  other.  There  are  two  or 
three  other  cases  in  this  volume  in  which,  it  seems,  the  same  view  ought  to 
have  been  taken  as  in  Roberts  u.  Brett.  Thus,  in  Glazebrook  v.  Woodrow, 
732,  the  conveyance  of  the  school-house  was  only  part-payment  for  the  120/., 
and  not,  it  seems,  the  ps'incipal  part.  The  main  subject  of  the  transaction 
was  the  school,  and  the  house  was  only  an  incident.  The  plaintiff,  therefore, 
having  covenanted  to  transfer  the  school,  and  even  the  possession  of  the 
house,  to  the  defendant  more  than  a  year  before  the  money  was  to  be  paid, 
there  seems  to  have  been  no  ground  for  holding  that  the  payment  of  the  money 
and  the  assignment  of  the  house  were  mutually  dependent  acts,  though  the 
same  date  was  fixed  for  doing  each ;  and  if  they  were  not  mutually  dependent, 
they  were  mutually  independent.  It  may  be  urged  as  an  objection  to  this 
view,  that  the  plaintiff  clearly  intended  to  retain  the  title  to  the  house  as 
his  security  until  he  received  the  money;  but  it  may  be  answered  that,  ac- 
cording to  the  other  view,  the  slightest  default  on  the  part  of  the  plain- 
tiff would  have  prevented  his  recovering  anything  for  what  he  had  already 
done  under  the  contract.  Similar  observations  may  be  made  upon  Kane  w. 
Hood,  760,  and  Beecher  i-.  Conradt,  767;  for  in  each  of  those  cases  the  plain- 
tiff was  confessedly  entitled  to  receive  more  than  half  of  the  purchase-money 
long  before  the  time  arrived  for  him  to  convey  the  land;  and  though  the  actual 
decision  in  each  case  was  in  favor  of  the  defendant,  yet  the  effect  of  it  was 
that  the  plaintiff  might  have  refused  to  convey  the  land  until  he  received  the 
whole  of  the  purchase-money,  merely  because  the  date  fixed  for  conveying 
the  land  was  also  the  date  fixed  for  paying  the  last  instalment  of  the  pur- 
chase-moiipy.  In  each  case,  therefore,  the  court  implied  mutual  dependency 
in  favor  of  inequality.  It  is  true  that  the  plaintiff  in  each  case  had  made 
the  conveyance  of  the  land  expressly  conditional  upon  the  payment  of  the 
whole  of  the  purchase-money;  but  the  decision  can  derive  no  support  from 
that  fact. 

137.  Though  only  two  acts  can  be  mutually  dependent,  yet  there  may  be 
as  many  mutual  dependencies  in  a  contract  as  there  are  acts  to  be  performed 
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by  each  party ;  and  thus  every  act  to  be  performed  under  a  contract  may  be 
affected  both  by  a  mutual  aud  a  general  dependency.  An  instance  of  this  will 
be  found  in  a  contract  for  the  sale  of  goods  to  be  delivered  in  instalments,  and 
paid  for  as  they  are  delivered ;  for  the  delivering  of  each  instalment  and  the  pay- 
ing for  it  will  be  mutually  dependent  acts,  and  there  will  also  be  a  general 
dependency  affecting  the  whole  contract;  and  the  effect  will  generally  be  the 
same  when  nothing  is  said  as  to  the  time  of  payment,  for  the  implication  will 
generally  be  that  each  instalment  is  to  be  paid  for  when  it  is  delivered;  e.  <j.  in 
Hoare  v.  Eennie,  549,  and  in  Withers  v.  Reynolds,  740. 

138.  Whenever  two  mutual  acts  which  are  to  be  performed  at  the  same  time 
do  not  satisfy  all  the  conditions  necessary  to  make  them  mutually  dependent, 
they  are  necessarily  mutually  independent.  So,  whenever  two  mutual  acts  are 
incapable  of  being  performed  at  the  same  moment,  and  yet  no  reason  can  be 
given  for  requiring  one  to  be  performed  before  the  other,  each  must  be  per- 
formed at  the  proper  time  without  regard  to  the  performance  of  the  other. 
This  will  happen  chiefly  when  each  act  consists  in  doing  (faciendo),  e.  g.  when 
each  of  two  parties  covenants  or  promises  to  do  something  for  the  promotion 
of  an  object  in  which  both  have  a  common  interest.  For  example,  in  Ware 
V.  Chappel,  623,  it  would  be  absurd  to  say  that  performance  on  either  side  was 
a  condition  precedent  to  performance  on  the  other  side,  for  the  purposes  of  the 
contract  required  that  the  performance  of  the  plaintiff's  covenant  to  raise  the 
soldiers  and  bring  them  to  the  port,  and  of  the  defendant's  covenant  to  find 
shipping  and  victuals  for  them,  should  be  completed  as  nearly  as  possible  at 
the  same  time.  Each,  therefore,  was  bound  to  proceed  without  waiting  for  the 
other  (§  108). 

139.  Such  are  the  principles  by  which,  it  is  conceived,  the  subject  of  the 
present  title  is  governed;  and  if  these  principles  had  always  been  recognized 
and  acted  upon,  it  would  not  be  necessary  to  add  anything  to  what  has  already 
been  said.  In  truth,  however,  the  whole  doctrine  of  the  implied  dependency 
of  mutual  covenants  and  promises  is  a  modern  one.  Indeed,  not  a  trace  of  it 
is  to  be  found  prior  to  the  time  of  Lord  Mansfield. 

140.  In  early  times  the  question  could  arise  only  with  reference  to  mutual 
covenants,  as  mutual  promises  were  not  binding  in  law.  As  to  mutual  cove- 
nants, it  was  well  settled  from  an  early  period  that  they  were  to  be  deemed 
separate  contracts  and  wholly  independent  of  each  other,  unless  one  of  them  was 
made  expressly  dependent  on  the  other.  Anon.  442;  per  Holt,  C.  J.  in  Thorpe 
V.  Thorpe,  446.  This  gave  great  importance  to  the  precise  terms  in  which 
mutual  covenants  were  expressed,  and  it  not  unfrequently  happened  that  a 
single  word  turned  the  scale,  Thus,  if  A  covenanted  with  B  to  give  or  do  some- 
thing/or something  else  which  B  covenanted  to  give  or  do  in  return,  it  was 
commonly  held  that  the  word  "  for  "  made  A's  covenant  dependent  upou  B's. 
Anon.  442;  j»er  Holt,  C.  J.  in  Thorpe  r.  Thorpe,  446;  Shales  v.  Seignoret,  899. 
And  this  is  what  was  meant  by  the  common  saying  "  that  the  word  pro  made 
a  condition  in  things  executory  "  (pp.  626,  794),  i.  e.  in  contracts.  Some- 
times, however,  it  was  held  that  the  word  pro  made  a  condition  only  when 
there  was  no  mutual  remedy,  i.  e.  in  unilateral  contracts.  This  view  was 
adopted  in  Pordage  v.  Cole,  625,  and  in  Holden  v.  Taylor,  620  (where  the 
word  was  "  provided,"  a  much  stronger  word  than  "  pro  ").    And  see  Cole  v. 
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Shallett,  631 ;  Thompson  v.  Noel,  83S.  Again,  if  A  covenanted  with  B  to 
give  or  do  something  in  consideration  of  something  covenanted  to  be  given 
or  done  by  B  in  return,  the  words  "  in  consideration  of  "  were  held  to  make 
A's  covenant  dependent  on  B's.  Brooas'  Case,  442;  per  Holt,  C.  J.  in  Thorpe 
V.  Thorpe,  446.  But  if  B's  covenant  (and  not  the  performance  of  it)  was  ex- 
pressed to  be  the  consideration  of  A's  covenant,  the  latter  was  independent 
of  the  former.  Brocas'  Case,  442;  per  Holt,  C.  J.  in  Thorpe  v.  Thoi-pe,  446. 
And  even  if  the  terms  of  A's  covenant  left  it  in  doubt  whether  it  was  in  con- 
sideration of  B's  covenant  or  of  his  performance,  it  seems  that  it  would  be 
independent.  Caton  v.  Dixon,  622  (compare  p.  453) ;  Blackwell  u.  Nash,  631. 
It  will  be  seen,  therefore,  that  the  dependence  of  one  mutual  covenant  upon 
another  had  to  be  proved  in  every  case,  without  the  aid  of  any  presumption, 
and  that  it  could  be  proved  only  by  the  words  of  the  covenant.  As  late  as 
1744,  "Willes,  C.  J.,  while  expressing  his  dislike  of  this  view,  admitted  that 
it  was  established  by  so  many  authorities  that  it  was  too  late  to  overturn  it 
(Thomas  v.  Cadwallader,  458,  461)  ;  and  accordingly  it  remained  unquestioned 
until  Lord  Mansfield's  time. 

141.  As  to  mutual  promises,  it  was  no  sooner  decided  that  such  promises 
were  a  sufficient  consideration  for  each  other,  than  it  was  held  to  follow  as  a 
consequence  that  they  were  independent  of  each  other.  Gower  v.  Capper,  395 
(1597)  ;  Bettisworth  n.  Campion,  619  (1608)  ;  Nichols  v.  Raynbred,  395  (1615)  ; 
U'horpe's  Case,  622  (1639);  Beany  v.  Turner,  629  (1670).  This  mistake 
seems  to  have  arisen  from  not  distinguishing  with  sufficient  care  between  the 
making  of  a  promise  and  the  performance  of  it.  Before  the  establishment 
of  mutual  promises,  there  had  not  been  the  same  necessity  for  making  the 
distinction,  as  the  consideration  for  a,  unilateral  promise  is  payment  for  its 
performance  as  well  as  for  the  promise  itself.  In  case  of  mutual  promises, 
however,  the  promise  on  one  side  is  not  payment  for  performance  on  the  other 
side,  but  the  promise  on  each  side  is  payment  for  the  promise  on  the  other 
side,  and  the  performance  on  each  side  is  payment  for  the  performance  on  the 
other  side.  To  say,  therefore,  that  the  performances  of  mutual  promises  are 
independent  of  each  other,  because  the  promises  themselves  are  payment  for 
each  other,  is  worse  than  a  complete  non  sequitur ;  it  is  supporting  a  proposi- 
tion by  a  reason  which  proves  the  contrary.  However,  the  rule  having  been 
established  that,  in  declaring  on  mutual  promises,  performance  of  the  plain- 
tiff's promise  need  never  be  averred,  it  necessarily  followed  that  one  mutual 
promise  could  never  be  dependent  on  another,  either  expressly  or  by  implica- 
tion, as  mutual  promises  are  always  and  necessarily  the  consideration  of  each 
other.  Such  a  rule,  if  adhered  to,  was  sure  sooner  or  later  to  place  the  court 
in  a  dilemma;  and  this  came  near  happening  in  Peeters  v.  Opie,  792,  (1671,) 
where  the  plaintiff  declared  upon  mutual  promises,  and  yet  it  was  agreed  that 
performance  by  the  plaintiff  was  intended  to  be  a  condition  precedent  to  per- 
foi'inance  by  the  defendant.  The  court  finally  avoided  deciding  the  question, 
but  the  defendant's  counsel  showed  that  the  fact  of  the  defendant's  promise 
being  in  consideration  of  the  plaintiff's  promise  had  nothing  to  do  with  the 
question  whether  the  defendant's  promise  was  conditional,  and  the  same  view 
was  clearly  stated  by  Hale,  C.  J.  Compare  Lea  u.  Exelby,  789.  In  Thorpe 
V.  Thorpe,  446,  (1701,)  the  ooui't  was  called  upou  to  meet  the  question  directly, 
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for  the  plaintiff  declared  upon  mutual  promises,  and  yet  the  defendant's  prom- 
ise was  held  to  be  dependent  on  the  plaintiff's.  Instead,  however,  of  adopting 
the  view  of  Hale,  and  holding  the  two  things  to  be  perfectly  consistent  witli 
each  other.  Holt,  C.  J.  admitted  the  old  rule  to  its  fullest  extent,  but  denied 
its  applicability  to  the  case  before  him,  saying  that  it  was  entirely  a  question 
of  intention  whether  the  plaintiff's  promise  or  his  performance  was  the  consider- 
ation of  the  defendant's  promise.  To  this,  however,  there  were  two  conclusive 
answers:  first,  the  court  only  knew  from  the  declaration  what  was  the  con- 
sideration of  the  defendant's  promise,  and  the  declaration  expressly  stated  that 
it  was  the  plaintiff's  promise ;  secondly,  if  the  plaintiff's  performance  had  been 
the  consideration,  the  contract  would  have  been  unilateral,  and  the  defendant 
would  not  have  been  bound  at  all  until  the  plaintiff's  performance  was  com- 
pleted. Upon  the  whole,  Lord  Holt's  elaborate  opinion  left  the  subject  of  the 
dependency  of  mutual  promises  in  a  more  embarrassed  condition  than  ever. 
The  question  seems  not  to  have  attracted  any  further  attention  prior  to  Lord 
Mansfield's  time,  though  the  case  of  Martindale  v.  Fisher,  632,  shows  that 
the  old  rule  was  regarded  as  still  in  full  force  as  late  as  1745. 

142.  There  seems  to  be  no  doubt  that  one  reason  why  the  doctrine  of  im- 
plied dependency  was  so  slow  in  establishing  itself  was  that  the  doctrine  of 
concurrent  conditions  had  not  yet  obtained  recognition.  Daring  the  times  of 
which  we  have  been  speaking,  only  one  kind  of  dependency  between  two  mutual 
acts  was  supposed  to  be  possible,  namely,  that  which  made  one  a  condition 
precedent  to  the  other.  One  act,  therefore,  could  be  made  expressly  depend- 
ent upon  another  only  at  the  expense  of  the  latter,  even  though  the  two  acts 
were  of  such  a  nature  that  they  ought  to  be  performed  together.  Thus,  if  a 
buyer  of  goods  promised  to  pay  for  them  only  upon  delivery,  the  seller  was 
obliged  to  trust  the  buyer  for  the  price,  and  could  not  insist  upon  payment 
being  made  concunently  with  the  delivery ;  and  if  the  seller  promised  to  deliver 
the  goods  only  upon  payment  of  the  price,  the  same  consequence  followed, 
mutatis  mutandis.  Lea  v.  Exelby,  789.  Even  if  performance  on  each  side  was 
made  expressly  conditional  upon  performance  on  the  other  side,  it  seems  that 
the  consequence  would  have  been  that  each  party  might  refuse  to  perform  unless 
the  other  performed  first.  It  must  be  confessed  that  this  would  have  been  a 
novel  application  of  the  maxim,  potior  est  conditio  defendentis,  but  such  was  the 
effect  of  the  ruling  which  Holt,  C.  J.  is  reported  to  have  made  in  Callonel  v. 
Briggs,  722.  Lord  Macclesfield  appears  to  have  been  the  first  to  recognize  and 
act  upon  the  principle  of  requiring  two  mutual  acts  to  be  performed  concur- 
rently; for  he  applied  it,  as  early  as  1713,  to  a  covenant  to  pay  the  amount  due 
on  a  judgment,  the  creditor  assigning  the  judgment.  Turner  v.  Goodwin, 
cited  904.  It  is  true  that  the  covenant  there  was  unilateral,  but  that  circum- 
stance did  not  affect  the  reasons  for  holding  the  condition  to  be  concurrent 
instead  of  precedent.  This  was  followed  by  Merrit  v.  Rane,  1  Strange,  458,  cited 
807,  (1721 ,)  which  was  an  action  on  an  agreement  by  the  defendant  to  transfer 
to  the  plaintiff  6000Z.  of  South-Sea  stock  upon  payment  of  9000^  ;  and  Pratt, 
C.  J.  there  said  (p.  460) :  "  The  payment  of  the  money  is  not  a  condition  pre- 
cedent, but  a  concurrent  act;  and  if  the  defendant  had  been  there  [i.  e.  at  the 
South-Sea  House],  the  plaintiff  must  have  laid  down  his  money,  though  not 
SO  as  to  part  with  it  till  transfer;  and  so  it  was  held  in  the  case  of  Turner  v. 
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Goodwin."     These  two  cases,  therefore,  may  fairly  be  considered  as  having 
established  the  doctrine  of  express  concurrent  conditions. 

143.  The  way  having  thus  been  prepared  for  establishing  the  doctrine  of 
implied  dependency  upon  a  satisfactoi'y  basis,  a  good  opportunity  was  afforded 
by  the  case  of  Kingston  v.  Preston,  cited  905  (1773).  The  defendant's  cove- 
nant upon  which  the  action  was  brought  was  absolute  in  terms,  but  the  deed 
also  contained  a  covenant  on  the  part  of  the  plaintiff,  and  justice  clearly 
required  that  the  latter  should  be  performed  first.  See  §  127.  Lord  Mansfield, 
in  delivering  the  judgment  of  the  court,  divided  mutual  covenants  into  three 
classes,  viz.:  first,  those  which  are  mutually  independent;  secondly,  those 
which  are  subject  to  a  general  dependency;  thirdly,  those  which  are  mutu- 
ally dependent.  He  also  said  "  that  the  dependence  or  independence  of  cove- 
nants was  to  be  collected  from  the  evident  sense  and  meaning  of  the  parties, 
and  that,  however  transposed  they  might  be  in  the  deed,  their  precedency 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  transaction 
requires  their  performance."  Accordingly,  it  was  held  that  performance  by 
the  plaintiff  was  a  condition  precedent  to  performance  by  the  defendant,  i.  e. 
that  the  defendant's  covenant  was  dependent  upon  the  plaintiff's  by  implication. 
Lord  Mansfield  did  not  intimate  that  he  was  deciding  contraiy  to  what  had 
been  held  for  law  from  time  immemorial,  but  such  was  the  fact.  The  decision 
has  been  uniformly  acquiesced  in,  however,  from  that  day  to  this,  and  hence 
in  effect  it  overruled  a  long  line  of  decisions,  and  established  the  doctrine  of 
general  dependency  by  implication  as  it  exists  at  the  present  day.  Nor  is 
there  any  doubt  that  Lord  Mansfield  intended  to  lay  down  the  same  doctrine 
as  to  mutual  dependency,  i.  e.  that  it  may  exist  by  implication,  especially  as 
such  a  dependency  is  very  seldom  created  expressly.  His  language,  however, 
was  less  explicit  in  regard  to  mutual  dependency,  and,  as  the  case  did  not 
involve  the  doctrine,  further  decisions  were  required  to  establish  it.  The 
question  was  directly  presented  for  the  first  time  (so  far  as  appears  from 
reported  cases)  in  Goodisson  u.  Nunn,  723,  (1792,)  where  there  were  mutual 
covenants  for  the  purchase  and  sale  of  real  estate,  each  absolute  in  terms,  but 
each  to  be  performed  on  the  same  day;  and  the  plaintiff  having  neither  per- 
formed nor  offered  to  perform  on  his  part,  it  was  held  that  he  was  not  entitled 
to  recover.  The  defendant,  indeed,  pleaded  upon  the  theory  that  performance 
by  the  plaintiff  was  a  condition  precedent,  but  the  decision  was  based  on  the 
insufficiency  of  the  declaration;  and  if  the  latter  had  alleged  that  the  plaintiff 
offered  to  perfoi-m  and  the  defendant  refused,  the  decision  would  have  been  in 
the  plaintiff's  favor.  The  plaintiff's  counsel  cited  Caton  v.  Dixon,  622,  Por- 
dage  V.  Cole,  625,  and  Blackwell  v.  Nash,  631,  to  prove  that  the  two  covenants 
were  mutually  independent;  but  Lord  Kenyon  said  the  determinations  in  those 
cases  "  outraged  common  sense,"  and  the  court  unanimously  declared  them  to 
be  overruled.  In  Morton  u.  Lamb,  727,  (1797,)  the  same  question  arose  as  to 
mutual  promises,  the  action  being  on  a  contract  for  the  purchase  and  sale  of 
goods.  There  was  also  the  special  circumstance  that,  while  a  time  and  place 
were  specified  for  delivering  the  goods,  nothing  was  said  as  to  the  time  or 
place  of  paying  for  them;  but  the  court  was  clearly  of  opinion  that,  by  a  plain 
implication,  payment  was  to  be  made  at  the  time  and  place  specified  for 
delivery,   and  hence  that  payment  and  delivery  were  mutually  dependent 
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acts.  No  notice  was  taken  (except  incidentally  by  Lawrence,  J.)  of  the  old 
rule  that  mutual  promises,  being  the  consideration  for  each  other,  are  neces- 
sarily independent;  and  therefore  it  may  be  considered  from  this  time  as  abro- 
gated. In  Rawson  v.  Johnson,  805,  (1801,)  mutual  promises  for  the  purchase 
and  sale  of  goods  were  held  to  be  mutually  dependent,  though  each  promise 
■was  absolute  in  terms,  and  no  time  was  appointed  for  the  performance  of 
either.  With  this  case,  therefore,  the  doctrine  of  mutual  dependency  was 
completely  established  as  it  has  ever  since  remained. 

144.  In  consequence  of  the  foregoing  changes,  all  decisions  upon  the  sub» 
ject  of  the  present  title,  made  prior  to  the  time  of  Lord  Mansfield,  require  to 
be  revised.  In  Anon.  442,  performance  by  the  plaintiff  was  a  condition  pre- 
cedent in  both  the  cases  put,  without  regard  to  the  distinction  stated.  See 
§§  125, 126, 133.  In  Brocas'  Case,  442,  the  covenants  were  mutually  depend- 
ent without  reference  to  the  distinction  stated.  In  Thorpe  v.  Thorpe,  446,  the 
promises  were  mutually  dependent,  instead  of  the  plaintiff's  promise  being  a 
condition  precedent.  In  Spanish  Ambassador  v.  Gifford,  620,  it  seems  that  per- 
formance by  the  plaintiff  was  a  condition  precedent,  for  the  reason  stated  in 
§  125.  In  Vivian  v.  Shipping,  621,  it  seems  that  the  payment  of  10/.  by  the 
plaintiff,  and  the  giving  of  a  bond  by  the  defendant,  were  mutually  dependent 
acts.  In  Thorpe's  Case,  622,  the  promises  as  stated  were  mutually  dependent. 
In  Caton  v.  Dixon,  022,  it  seems  that  the  covenants  were  mutually  dependent, 
while  in  Ware  v.  Chappel,  623,  they  were  mutually  independent,  for  the  reason 
stated  in  §  138.  In  Gibbons  v.  Prewde,  624,  it  seems  that  the  promises  were 
mutually  dependent,  though  the  conveyance  by  the  plaintiff  would  operate 
before  that  by  the  defendant.  So  in  Beany  v.  Turner,  629,  it  seems  that  the 
promises  were  mutually  dependent.  In  Cole  v.  Shallett,  631,  performance  by 
the  plaintiff  was  a  condition  precedent  to  performance  by  the  defendant.  See 
§  125.  In  Blackwell  v.  Nash,  631,  the  covenants  were  mutually  dependent. 
In  Martindale  v.  Fisher,  632,  it  seems  that  the  promises  were  independent, 
for  the  reasons  stated  in  §  107.  In  Callonel  v.  Briggs,  722,  the  promises  were 
not  dependent  by  implication  (§  118),  but  were  expressly  made  mutually  de- 
pendent. In  Lea  v.  Exelby,  789,  the  promises  were  mutually  dependent.  In 
Peeters  v.  Opie,  792,  performance  by  the  plaintiff  was  a  condition  precedent, 
for  the  reason  given  in  §  125. 

145.  The  case  of  Pordage  v.  Cole,  625,  occupies  a  peculiar  and  anomalous 
position.  Were  it  not  for  certain  comparatively  recent  authorities,  there  need 
be  no  hesitation  in  saying  that,  by  the  true  construction  of  the  contract  in 
that  case,  the  land  was  to  be  conveyed  when  the  money  was  paid,  and  hence 
that  the  covenants  were  mutually  dependent  by  implication.  No  other  view 
is  reconcilable  with  the  decision  in  Morton  v.  Lamb,  727,  where  it  was  held 
that  by  implication  the  money  was  to  be  paid  when  the  goods  were  delivered. 
Indeed,  Pordage  v.  Cole  is  a  stronger  case  in  favor  of  mutual  dependency  than 
Morton  u.  Lamb,  as  an  intention  to  pay  for  property  in  advance  is  more  im- 
probable than  an  intention  to  sell  on  credit.  Such  must  also  have  been  the 
view  taken  of  Pordage  v.  Cole  in  Goodisson  u.  Nunn,  723,  or  Lord  Kenyon 
would  not  have  said  that  the  decision  "  outraged  common  sense."  On  prin- 
ciple also  this  view  seems  to  be  equally  clear,  whether  regard  be  had  merely 
to  the  intention  of  the  parties  in  the  particular  case,  or  to  the  general  pre- 
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sumption  in  favor  of  mutual  dependency.  It  is  obvious  that  a  time  was 
limited  witliin  which  the  money  should  be  paid,  because  the  buyer  was  not 
ready  to  pay  it  immediately,  and  that  nothing  was  said  as  to  the  time  for  con- 
veying the  land,  because  the  seller  was  ready  to  convey  whenever  the  money 
was  paid.  It  is  evident  also  that  the  plaintiff  intended  to  retain  the  title  to 
the  property  until  he  got  his  money ;  yet  by  the  decision  the  defendant  had  an 
absolute  right  to  a  conveyance  the  moment  that  the  contract  was  made.  Not- 
withstanding all  this,  however,  it  was  held  in  Mattock  v.  Kinglake,  662,  (1839,) 
that  Pordage  v.  Cole  was  decided  correctly,  and  mutual  covenants  were  held 
independent  under  similar  circumstances.  Indeed,  the  decision  in  Mattock 
V.  Kinglake  did  greater  violence  to  the  intention  of  the  parties,  as  expressed 
in  the  contract,  than  in  Pordage  v.  Cole ;  for  in  the  former  the  buyer,  being 
already  in  possession  of  the  property,  covenanted  to  pay  the  purchase-money 
on  or  before  a  day  named  with  interest  "  to  the  time  of  the  completion  of  the 
purchase."  This  showed  conclusively  that  the  parties  intended  that  the  sale 
should  be  completed  when  the  money  was  paid,  for  they  meant  that  interest 
should  be  paid  until  the  payment  of  the  principal,  and  therefore  they  must 
have  used  the  phrase  "completion  of  the  purchase"  to  designate  the  time 
when  the  money  would  be  paid.  In  Wilks  u.  Smith,  666,  though  the  precise 
point  now  under  consideration  did  not  arise,  yet  an  opinion  was  expressed  by 
Parke,  B.,  and  Rolfe,  B.,  that  the  seller  was  not  bound  to  convey  until  he 
received  his  money;  and  if  so,  it  followed  a  fortiori  that  the  buyer  was  not 
bound  to  pay  until  he  got  his  deed,  though  it  is  by  no  means  clear  that  the 
court  would  have  so  held.  Sibthorp  u.  Brunei,  679,  contained  an  element  not 
found  in  either  of  the  cases  hitherto  referred  to,  (though  it  is  found  in  Dicker 
u.  Jackson,  676,)  for  the  covenant  to  convey  was  in  terms  "  on  payment  "  of  the 
purchase-money.  It  was  impossible  therefore  to  hold  that  the  covenants  were 
mutually  independent,  and  yet  it  was  held  that  the  covenant  to  pay  was  inde- 
pendent and  al isolate;  hence  it  must  have  been  held  that  payment  was  a  con- 
dition precedent.  Yet  it  is  contrary  alike  to  principle  and  to  precedent  to  hold 
that  the  words  "  on  payment  "  create  a  condition  precedent  in  a  contract  for 
the  sale  of  property.  Even  if  the  contract  were  unilateral,  these  words  would 
create  only  a  concurrent  condition ;  and  surely  they  cannot  have  a  greater 
effect  in  a  bilateral  contract.  So  far,  therefore,  from  their  furnishing  any 
argument  against  holding  the  covenants  to  be  mutually  dependent  in  Sibthorp 
!'.  Brunei,  they  furnish  a  strong  argument  in  support  of  that  view. 

146.  Although  Mattock  v.  Kinglake  and  Sibthorp  o.  Brunei  professed  to 
follow  Pordage  u.  Cole,  they  can  in  truth  derive  no  support  from  that  case, 
but  must  stand  or  fall  upon  their  own  merits.  The  question  in  each  of  them 
was  whether  the  covenants  were  mutually  dependent;  but  no  such  question 
did  or  could  arise  in  Pordage  u.  Cole.  The  question  in  the  latter  was  whether 
the  word  "  pro"  made  the  conveyance  of  the  land  an  express  condition  pre- 
cedent. A  decision  of  this  question  in  the  affirmative  would  have  involved 
deciding  that  the  two  covenants  were  to  be  performed  at  different  times,  and 
hence  could  not  be  mutually  dependent;  but  the  decision  of  it  in  the  negative 
left  the  question  of  the  relative  time  for  pi'rforming  each  covenant  untouched. 
The  only  reason  given  for  the  decision  in  the  report  is  that  there  were  mutual 
remedies,  i.  e.  that  the  contract  was  bilateral,  and  according  to  the  authorities 
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cited  by  tlie  defendant's  counsel  (namely,  Sir  Richard  Pool's  Case,  as  stated 
by  Lord  Coke,  and  "  affirmed  for  good  law  "  by  the  court,  in  Ughtred's  Case, 
7  Rep.  10;  Gray's  Case,  5  Rep.  78,  79,  Cro.  Eliz.  405;  and  Holder  v.  Tayloe, 
620,  where  the  much  stronger  word  "  provided  "  was  held  not  to  make  a  con- 
dition because  there  were  mutual  remedies)  that  reason  alone  was  decisive. 
It  is  true  that  Lord  Holt  (whose  reasoning  in  Thorpe  v.  Thorpe,  446,  made  it 
necessary  for  him  to  maintain  that  "  pro  "  made  a  condition  equally  whether 
there  were  mutual  remedies  or  not)  insisted  (p.  452)  that  the  true  ground  of 
the  decision  was  that  "  a  day  certain  was  appointed  for  the  payment  "  of  the 
money,  no  time  being  appointed  foi-  the  conveyance  of  the  land.  This  may 
have  been  an  additional  reason  for  holding  that  the  word  "pro"  did  not 
make  the  conveyance  of  the  land  a  condition  precedent,  as  showing  that  the 
money  was  to  be  paid  by  the  day  named,  whether  the  land  was  conveyed  or 
not,  and  that  the  defendant  "relied  on  the  plaintiff's  mutual  promise  for  his 
security"  (per  Hale  C.  J.,  p.  794);  but  it  had  no  tendency  to  show  that  the 
land  was  not  to  be  conveyed  till  afler  the  money  was  paid,  and  even  if  it  did 
show  that,  the  effect  would  be  (not  that  the  covenants  would  be  independent, 
but)  that  the  payment  of  the  money  would  be  a  condition  precedent,  and  this 
has  never  been  claimed.  Whether,  therefore,  regard  be  had  to  the  point 
decided,  or  to  the  reasons  which  have  been  given  for  the  decision,  the  latter 
does  not  touch  the  question  whether  such  covenants  are  mutually  dependent 
at  the  present  day.  If  an  excuse  be  deemed  necessary  for  insisting  so  strongly 
upon  this  proposition,  it  will  be  found  in  the  fact  that  Mr.  Serjeant  Williams 
has  (inadvertently,  it  seems)  expressed  a  contrary  view  (p.  627,  last  clause  of 
rule  1),  and  has  thus  given  to  the  case  an  importance  which  it  would  never 
otherwise  have  had.  Indeed,  it  was  rather  the  great  authority  of  the  learned 
Serjeant  than  the  original  decision  in  Pordage  v.  Cole  that  misled  the  court 
in  Mattock  u.  Kinglake. 

147.  Fortunately  more  correct  views  prevailed  in  the  late  case  of  Marsden 
V.  Moore,  750.  It  is  true  that  the  court  attempted  to  distinguish  it  from 
Pordage  v.  Cole,  and  none  of  the  judges  (except  Bramwell,  B.)  professed  to 
impeach  the  authority  of  the  latter;  but  the  distinction  relied  upon  was  an 
unimportant  one  (§122),  and  the  real  ground  of  the  decision  was,  that,  by  the 
true  construction  of  the  contract,  the  two  promises  were  to  be  performed  at 
the  same  time,  and  therefore  were  mutually  dependent.  It  fairly  opens  the 
way,  therefore,  for  overruling  Pordage  v.  Cole  and  the  cases  which  have  followed 
it.     Compare  also  Dunham  o.  Pettee,  762. 

See  tits.  Conditions;  Conditions  Precedent;  Concurrent  Condi- 
tions; Performance  op  Conditions. 
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148.  Mutual  consent  is  of  the  essence  of  every  contract  (as  it  is  of  every 
transaction  requiring  the  concurrence  of  two  parties),  and  therefore  it  must 
always  exist,  in  legal  contemplation,  at  the  moment  when  the  contract  is 
made.  It  never,  however,  is  the  subject  of  direct  allegation  or  proof,  pai'tly 
because  it  is  generally  incapable  of  direct  proof,  and  partly  because  every 
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contract  is  made  by  acts  performed.  Proof  of  the  necessary  acts,  therefore,  is 
always  indispensable,  and  proof  of  them  carries  with  it  presumptive  proof  of 
mutual  consent.  Thus,  in  formal  contracts  (§§  100,  103),  mutual  consent  is 
proved  by  proving  delivery,  while  in  consensual  contracts  (ibid.)  the  same 
object  is  accomplished  by  proving  an  offer  and  an  acceptance  of  it.  If  proof 
of  these  acts  fails  in  any  point,  it  will  be  useless  to  prove  that  the  parties 
fully  intended  to  perform  them,  or  even  that  they  supposed  they  had  performed 
them,  for  mutual  consent  alone  is  of  no  avail  in  making  a  contract.  On  the 
other  hand,  the  performance  of  the  acts  will  avail  nothing,  if  mutual  consent 
be  shown  to  be  lacking.  Therefore,  if  two  separate  instruments  be  drawn  up, 
signed,  and  sealed,  each  of  them  purporting  to  be  a  contract  between  A  and  B, 
and  the  parties,  intending  to  deliver  one  of  the  instruments,  deliver  the  other 
instead  by  mistake,  there  is  no  contract  made;  not  as  to  the  instrument  de- 
livered for  want  of  consent;  not  as  to  the  other  instrument  for  want  of  delivery. 
So  in  Routledge  v.  Grant,  5,  the  plaintiff's  acceptance  of  the  defendant's 
offer  failed  through  his  inadvertently  changing  a  date,  and  therefore  there  was 
no  contract,  though  the  plaintiff  did  an  act  which  he  declared  and  supposed  to 
be  an  unqualified  acceptance  of  the  offer.  Again,  in  Raffles  v.  Wichelhaus,  39, 
there  was  a  complete  offer,  and  apparently  a  complete  acceptance,  yet  there 
was  a  want  of  mutual  consent  through  a  mistake  as  to  the  subject  of  the  pro- 
posed sale,  and  hence  there  was  no  contract. 

149.  Although  the  law  requires  that  the  consent  of  each  party  shall  con- 
tinue from  the  time  when  he  performs  the  act  necessary  on  his  part  for  making 
the  contract  to  the  moment  when  the  contract  is  made,  yet  it  is  never  necessary 
to  prove  that  it  did  so  continue;  for  the  law  presumes  that  it  continues  .so 
long  as  the  act  to  which  it  was  incident  remains  in  force.  An  offer,  there- 
fore, which  proves  the  consent  of  the  offerer  when  it  is  made,  proves  the  con- 
tinuance of  such  consent  so  long  as  the  offer  continues;  and  so  it  is  with  an 
acceptance.  Not  only  is  no  proof  required  of  the  continuance  of  the  consent, 
but  no  proof  to  the  contrary  will  be  admitted,  for  the  presumption  is  conclu- 
sive. At  the  moment  of  making  the  contract,  therefore,  mutual  consent  in 
fact  is  not  necessary,  but  only  in  legal  intendment. 

See  tits.  Offer;  Acceptance  of  Offer;  Revocation  of  Offer. 


NOTICE. 

150.  When  a  covenant  or  promise  is  conditional  upon  the  happening  of  an 
event  which  is  not  within  the  knowledge  of  the  covenantor  or  promisor,  and 
of  which  he  has  no  means  of  informing  himself,  the  covenant  or  promise  will 
be  subject  to  the  farther  condition  of  notice  being  given  of  the  happening  of 
the  event;  for  until  that  is  done  it  is  not  possible  in  legal  contemplation  for 
the  covenant  or  promise  to  be  performed,  and  therefore  the  giving  of  notice  is 
a  condition  implied  in  fact.  This  principle  was  recognized  by  Anderson,  C.  J., 
in  Cole's  Case,  961,  (1588,)  and  by  the  court  in  Haverleigh  o.  Leighton,  963, 
(1610,)  and  it  was  the  ground  of  decision  in  Gable  v.  Morse,  963,  (1610,)  iu 
Holmes  r.  Twist,  961,  and  in  Henning's  Case,  965.  The  decision  in  Vyse  v. 
Wakefield,  969,  may  be  rested  on  the  same  principle,  assuming  that  the  court 
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interpreted  the  covenant  sued  on  correctly.  Makin  i'.  Watkinson,  978,  was 
also  decided  upon  the  same  principle,  the  defendant  having  no  means  of  in- 
forming himself  when  the  premises  in  question  needed  repairing.  For  the 
same  reason  it  seems  that  the  plaintiff  was  entitled  to  notice  in  Thomas  v. 
Cadwallader,  458.  If,  however,  the  happening  of  the  event  is  within  the 
knowledge  of  some  third  person  designated  in  the  covenant  or  promise,  the 
covenantor  or  promisor  must  take  notice  of  it  at  his  peril.  Anon.  060  (1478); 
Anon.  960  (1485);  Cole's  Case,  961;  Fletcher  v.  Pynsett,  961;  Haverleigh  v. 
Leighton,  963;  Beresford  v.  Goodrouse,  965;  Powle  v.  Haggar,  966;  Jackson 
V.  Thornell,  966;  Anon.  967;  Cutler  o.  Southern,  967;  King  v.  Atkins,  968. 
Such  must  be  deemed  the  true  principle  of  the  decision  in  Bradley  v.  Toder, 
962.  In  Gierke  v.  Child  of  Northwioh,  969,  the  covenant  sued  on  was  not  con- 
ditional upon  the  land  being  measured,  nor  upon  any  other  event.  If  the  land 
did  not  amount  to  forty  acres,  the  defendant  covenanted  absolutely;  if  it  did, 
he  did  not  covenant  at  all.  See  §  28.  If  the  covenant  sued  on  in  Vyse  r. 
Wakefield,  969,  applied  only  to  such  insurance  as  should  be  efiected  at  the 
office  or  offices  at  which  the  defendant  should  appear  to  be  examined,  as  inti- 
mated by  Parke,  B.  (p.  977),  it  seems  that  the  decision  canuot  be  supported. 
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151.  An  offer,  as  an  element  of  a  contract,  is  a  proposal  to  make  a  promise. 
It  must  be  made  by  the  person  who  is  to  make  the  promise,  and  it  must  be 
made  to  the  person  to  whom  the  promise  is  to  be  made.  It  may  be  made 
either  by  words  or  by  signs,  either  orally  or  in  writing,  and  either  personally 
or  by  a  messenger;  but  in  whatever  way  it  is  made,  it  is  not  in  law  an  offer 
until  it  comes  to  the  knowledge  of  the  person  to  whom  it  is  made.  Thomson  v. 
James,  125,  135.  If  made  orally,  therefore,  the  words  must  be  heard  and 
understood  by  the  offeree,  or  they  will  go  for  nothing.  So  if  made  by  signs, 
the  signs  must  be  seen  and  understood.  If  made  by  letter,  the  written  words 
are  inoperative  until  the  letter  is  received  and  read;  but  the  moment  the  letter 
is  received  and  read,  the  offer  takes  effect,  the  law  supposing  the  offerer  at  that 
moment  to  speak  the  words  of  the  letter  to  the  offeree.  Adams  v.  Lindsell,  4 ; 
S.  V.  F.,  156,  159-161.  Whether  this  intendment  will  be  made  when  the  letter 
fails  to  reach  the  offeree  as  soon  as  it  was  expected  to  reach  him,  depends  upon 
circumstances.  The  failure  may  be  attributable  to  the  offeree,  or  to  the  offerer, 
or  to  the  mail  service.  In  the  first  case,  it  seems  no  such  intendment  can  be 
made;  in  the  second  case,  it  has  been  held  that  the  intendment  will  be  made 
(Adams  v.  Lindsell,  4),  but  it  would  be  too  much  to  state  this  as  an  absolute 
rule.  In  the  third  case,  the  question  ought  to  turn  on  the  distinction  (which 
will  be  stated  presently  in  another  connection)  between  a  delay  or  detention 
of  a  mail  and  a  miscarriage  of  a  letter.  The  intendment  in  question  is  irre- 
spective of  any  subsequent  change  of  mind  on  the  part  of  the  offerer,  unless 
such  change  of  mind  has  been  manifested  by  an  act  of  revocation. 

152.  While  an  offer  remains  in  force,  it  confers  upon  the  offeree  the 
power  to  convert  it  into  a  promise  by  accepting  it.  Thomson  v.  James,  125, 
147.     The  offerer,  in  making  his  offer,  may  state  how  long  it  shall  remain  in 
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force ;  and  it  will  then  remain  in  force  during  the  time  so  stated,  unless  sooner 
revoked.  B.  &  M.  Railroad  Co.  v.  Bartlett,  103.  In  the  absence  of  any  speci- 
fication by  the  offerer,  an  offer  will  remain  in  force  a  reasonable  time,  unless 
sooner  revoked.  As  to  what  will  be  a  reasonable  time,  no  uniform  or  positive 
rule  can  be  laid  down.  When  an  offer  is  made  personally,  it  v/ill  prima  facie 
continue  until  the  interview  or  negotiation  terminates,  and  no  longer.  Mactier 
V.  Frith,  77,  84.  If  it  is  made  by  messenger,  whether  orally  or  in  writing,  it 
may  require  an  answer  to  be  returned  by  the  messenger  or  it  may  not;  if  it 
does,  it  will  continue  in  force  until  the  messenger's  return;  if  it  does  not,  no 
general  rule  can  be  laid  down  as  to  how  long  it  will  continue  in  force.  Where 
an  offer  is  made  through  the  mail,  it  will  by  implication  authorize  an  answer  to 
be  returned  in  the  same  way,  and  hence  the  course  of  the  mails  will  then  be  one 
of  the  elements  to  be  considered  in  deciding  how  long  such  an  oif  er  will  continue 
in  force.  In  commercial  transactions  the  general  rule  is  that  the  offerer  is  en- 
titled to  an  answer  by  return  mail;  but  this  rule  will  not  apply  in  all  cases,  e.  g. 
where  there  are  several  mails  each  day.  Probably  it  would  be  held  sufficient 
in  all  cases  to  mail  an  answer,  either  in  time  for  the  return  mail,  or  on  the  same 
day  that  the  offer  is  received  (Dunlop  v.  Higgins,  21)  ;  but  it  would  be  too  much 
to  say  that  either  of  these  things  will  be  required  in  all  cases,  e.  g.  where  an  offer 
is  received  late  in  the  day,  and  yet  there  is  a  return  mail  on  the  same  day.  In 
transactions  which  are  not  commercial,  e.  g.  where  an  offer  is  made  for  the 
purchase  or  sale  of  real  estate,  much  less  promptitude  in  answering  is  re- 
quired, and  no  definite  rule  can  be  laid  down  (see  Thomson  i;.  James,  125). 
If  an  answer  goes  by  the  right  mail,  it  will  be  in  time,  whether  the  mail 
arrives  at  the  usual  time  or  not;  and  the  offer  will  remain  open  until  the 
arrival  of  the  mail,  such  being  the  presumed  intention  of  the  offerer.  Dunlop 
u.  Higgins,  21,  27,  30-31.  See  p.  52,  per  Bramwell,  B.  But  if  an  answer, 
having  been  mailed  in  time,  fails  to  reach  its  destination  in  time  by  reason  of 
miscarriage,  though  the  miscarriage  may  not  be  at  all  the  fault  of  the  sender,  it 
is,  it  seems,  his  misfortune ;  for  the  miscarriage  of  a  letter  differs  from  the  de- 
lay or  detention  of  a  mail,  and  there  can  be  no  presumption  that  an  offerer  in- 
tends that  the  duration  of  his  offer  shall  be  affected  by  the  former  circumstance. 

153.  A  subsequent  letter  from  the  offerer  to  the  offeree,  referring  to  the 
offer  and  treating  it  as  still  pending,  will  have  the  effect  of  renewing  the  offer, 
tliough  it  had  already  expired  by  lapse  of  time.  An  instance  of  this  will  be 
found  in  Averill  y.  Hedge,  90.  It  seems  also  that  the  duration  of  an  offer 
may  be  extended  during  its  pendency  without  an  actual  renewal.  Thus,  if 
the  offeree  write  a  letter,  neither  accepting  nor  rejecting  the  offer,  but  pro- 
posing to  hold  it  under  advisement,  and  to  accept  it  upon  the  happening  of  a 
certain  event,  it  seems  that  a  mere  assent  to  such  proposal  on  the  part  of  the 
offerer  will  amount  to  an  extension  of  the  offer;  at  least,  there  seems  to  be  no 
other  way  of  sustaining  the  decision  in  Mactier  o.  Frith,  77,  for  there  the  offer 
was  held  to  be  continuing  when  it  was  accepted,  though  the  acceptance  took 
place  more  than  two  months  after  the  offer  was  received;  and  yet  there  had 
been  no  renewal  of  the  offer,  for  Mactier  received  only  one  letter  from  Frith 
subsequent  to  the  offer,  and  that  contained  no  reference  to  the  offer. 

154.  When  no  rule  can  be  found  for  deciding  a  given  question  as  to  the 
duration  of  an  offer,  but  it  must  be  decided  wholly  upon  its  own  circumstan- 
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ces,  the  question  seems  to  be  clearly  ono  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court.  If  it  be  said  that  reasonable  time  is  a  question  of  law,  the 
answer  is  that  it  is  so  only  where  the  court  can  lay  down  a  rule  applicable  to  a 
class  of  cases  including  the  case  in  question.  Xor  is  it  material  for  this  pur- 
pose whether  the  offer  be  oral  or  written,  for  if  it  be  written  the  question  is  not 
to  be  solved  by  interpreting  or  construing  the  writing;  the  court  has  fully  per- 
formed that  office  when  it  declares  the  writing  to  mean  that  the  olfer  shall  con- 
tinue a  reasonable  time.  It  seems,  therefore,  that  the  question  was  one  of  fact 
for  the  jury  in  the  following  oases :  Ramsgate  V.  II.  Co.  v.  Goldsmid,  40 ;  Averill 
V.  Hedge,  90;  Loring  v.  City  of  Boston,  99. 

155.  In  what  has  been  said  hitherto  upon  the  continuance  of  an  offer,  it 
has  been  assumed  that  the  offer  contemplate.';  a  bilateral  contract.  When  the 
contract  is  to  be  unilateral,  the  length  of  time  that  the  offer  will  continue  in 
force  depends  upon  different  considerations.  The  question  is  no  longer  one 
of  accepting  the  offer  orally  or  by  letter,  but  of  performing  the  consideration. 
The  duration  of  such  an  offer,  therefore,  in  the  absence  of  any  express  limita- 
tion, will  be  measured  by  the  length  of  lime  which  may  be  reasonably  required 
for  the  performance  of  the  consideration.  This  may  depend  upon  the  length 
of  time  which  the  actual  performance  of  the  consideration  will  take,  or  upon 
the  time  when  the  performance  ought  to  begin,  or  upon  whether  the  perform- 
ance, once  begun,  should  be  continued  without  interruption.  It  is  obvious, 
therefore,  that  the  question  must  generally  be  one  of  fact;  but  perhaps  one  or 
two  rules  of  law  may  be  laid  down.  Tims,  when  performance  of  the  consid- 
eration has  been  begun  in  good  faith,  it  seems  that  the  offer  will  continue  in 
the  absence  of  actual  revocation,  until  the  performance  is  either  completed  or 
abandoned;  and  a  fortiori  this  will  be  so  when  the  progress  of  the  perform- 
ance is  constantly  within  the  knowledge  of  the  offerer.  If  the  consideration 
is  of  such  a  nature  that  the  offer  constitutes  the  sole  inducement  to  perform 
it,  and  still  more  if  the  performance  of  the  consideration  inures  to  the  benefit 
of  the  offerer  as  it  progresses,  of  course  the  reasons  for  holding  the  offer  to 
continue  as  stated  above  will  be  much  strengthened.  It  seems  also  that  the 
duration  of  an  offer  which  contemplates  a  unilateral  contract  should  be  less 
strictly  limited  by  implication  than  one  which  contemplates  a  bilateral  con- 
tract, for  the  reason  that,  in  the  former  case,  the  offerer  can  for  the  most  part 
sufficiently  protect  himself  by  revoking  the  offer.  Lastly,  there  is  one  class  of 
offers,  the  duration  of  which  should,  it  seems,  be  subject  to  no  implied  limita- 
tion, namely,  where  a  reward  is  offered  for  the  apprehension  and  conviction 
of  the  perpetrator  of  a  crime.  The  object  of  such  an  offer  is  supposed  to  be 
to  punish  the  criminal,  speedily  if  possible,  but  at  all  events  to  punish  him. 
Mere  lapse  of  time,  therefore,  cannot  be  supposed  to  affect  the  offer.  The  ques- 
tion decided  in  Loring  v.  Boston,  99,  was  different.  The  reward  there  was  not 
offered  with  reference  to  any  particular  crime,  but  with  reference  to  a  class  of 
crimes.  The  crime  in  question  was  not  committed  until  nearly  four  years 
after  the  reward  was  offered;  and  the  effect  of  the  decision  was  that  the  ci-ime 
did  not  come  within  the  offer;  not  that  the  offer  had  expired,  but  that  there 
never  had  been  any  offer  as  to  the  crime  in  question.  If  the  crime  had  been 
committed  during  the  time  of  the  publication  of  the  reward,  the  question  pre- 
sented would  have  been  different,  though  even  then  it  might  have  been  said 
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that  prevention  rather  than  punishment  was  the  object  of  the  reward,  and 
therefore  that  it  differed  from  a  reward  offered  with  reference  to  a  particular 
crime  already  committed. 

156.  In  Ramsgate  V.  H.  Co.  v.  Goldsmid,  40,  it  was  held  that  an  api^lica- 
tion  for  shares  bad  expired  before  the  shares  were  allotted,  more  than  five 
months  having  elapsed  between  the  application  and  the  allotment.  No  rea- 
sons were  given  for  the  decision  except  the  length  of  time,  nor  does  the  case 
disclose  any  other  reasons ;  but  it  would  seem  to  have  been  impossible  to  de- 
cide the  case  iiite'ligently  upon  length  of  time  alone.  Regularly  the  allotment 
would  not  be  made  until  all  the  shares  had  been  subscribed  for;  and  though  it 
was  provided  in  this  case  that  the  company  might  commence  and  carry  on 
business  before  the  whole  number  of  shares  in  the  company  were  subscribed 
for  or  issued,  yet  it  was  only  to  be  "  when,  in  the  judgment  of  the  board,  a 
sufficient  number  of  shares  had  been  subscribed  to  justify  them  in  so  doing." 
A.s  the  case  shows  nothing  as  to  the  state  of  the  subscriptions,  it  seems  not 
to  contain  sufficient  data  for  deciding  whether  there  was  or  not  unreasonable 
delay  in  making  the  allotment.  It  would  seem  not  unreasonable  to  hold  that 
such  an  application  will  continue  in  force  until  either  the  allotment  is  made 
or  the  project  is  abandoned,  unless  it  is  actually  revoked  in  the  mean  time. 

See  tits.  Acceptance  op  Offer;  Revocation  of  Offer;  Mutual 
Consent. 

PERFORMANCE   OF   CONDITIONS. 

157.  It  is  a  fundamental  principle  of  conditions  that  the  court  has  no 
power  to  modify  them  or  to  dispunse  with  their  complete  performance  or  ful- 
filment; for  the  exercise  of  such  a  power  would  involve  the  enforcement 
against  a  party  of  a  covenant  or  promise  which  he  had  never  made.  In  the 
case  of  an  express  condition  this  principle  is  so  obvious  that  it  is  not  likely  to 
be  lost  sight  of.  Tims,  in  Shadforth  v.  Higgin,  4S2,  it  was  not  claimed  that 
the  arrival  of  the  ship  at  Jamaica  on  the  3d  of  July  was  a  compliance  with  the 
condition  that  she  arrive  by  the  25th  of  June;  and  hence  the  only  question 
was  whether  the  condition  was  annexed  to  the  entire  promise  to  load  the 
vessel,  or  only  to  the  promise  to  load  her  in  time  for  the  July  convoy.  So  in 
Tidey  v.  MoUett,  5U7,  where  the  defendant's  promise  to  take  the  house  on  the 
21th  of  June  was  on  the  express  condition  that  certain  things  be  done  upon  it 
by  the  11th  of  June,  and  the  defendant  pleaded  that  they  were  not  done  by 
that  date,  the  plea  was  clearly  good,  though  it  did  not  deny  that  they  were  all 
done  before  the  2ith  of  June.  So  when  an  express  condition  requires  an  act 
to  be  done  by  a  stranger,  the  covenantee  or  promisee  must  procure  the  stranger 
to  do  the  act  at  his  peril;  for  if  he  fails,  it  matters  not  that  it  was  through  no 
fault  of  his.  Worsley  n.  Wood,  472;  Thurnell  o.  Balbirnie,  489;  Milner  v. 
Field,  516;  Clarke  v.  Watson,  572;  Lamb's  Case,  787;  More  u.  Morecomb, 
7S8;  Hesketh  v.  Gray,  798. 

158.  In  the  case  of  implied  conditions  the  application  of  the  foregoing  prin- 
ciple is  less  obvious,  but  it  is  equally  certain;  for  it  is  immaterial  for  this 
purpose  whether  a  covenant  or  promise  expressly  states  that  its  performance 
lifi  conditional   upon  the  covenantee  or  promisee  doing  a  certain  thing,  or 
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whether  the  law  implies  the  same  thing.  Therefore  an  act  of  God  will  be  no 
excuse  for  the  non-performance  of  an  implied  condition,  though  it  will  be  an 
excuse  for  the  non-perforniauce  of  the  same  act  regarded  as  a  covenant  or 
promise.  Thus,  in  Poussard  o.  Spiers,  591,  the  plaintiff  was  disabled  from 
enforcing  the  contract  by  a  breach  of  the  implied  condition  of  performing  it 
on  his  own  part;  and  yet  he  would  have  had  a  good  defence  to  an  action  on 
the  contract,  his  failure  to  perform  having  been  caused  by  the  act  of  God, 
t.  e.  by  illness  (p.  591).  So  in  Wells  i'.  Calnan,  615,  the  plaintiff  was  unable 
to  enforce  the  defendant's  promise  because  incapable  of  performing  his  own, 
the  two  promises  being  mutual  and  concurrent  conditions;  yet  the  fact  of  the 
buildings  having  been  burnt  would  have  been  a  good  defence  to  an  action  on 
tlie  plaintiff's  promise.  So  in  Storer  «.  Gordon,  639,  the  plaintiff  was  ex- 
empted from  liability  for  not  delivering  the  outward  cargo  by  the  exception  in 
the  charter-party,  but  it  did  not  at  all  follow  from  that  that  he  could  enforce 
the  defendant's  promise  to  furnish  a  homeward  cargo,  he  not  having  per- 
formed an  implied  condition  precedent  upon  which  that  promise  depended. 
See  p.  591,  per  Blackburn,  J.  Nor  is  there  primarily  any  difference  between 
express  and  implied  conditions  in  respect  to  the  necessity  of  performing  them 
in  strict  accordance  with  their  terms.  Therefore,  in  Tidey  v.  MoUett,  567, 
the  decision  should  have  been  the  same,  though  the  contract  had  contained  no 
express  condition.  For  the  same  reason  the  cutting  of  the  timber-trees  was 
fatal  to  the  plaintiff's  action  in  Duke  of  St.  Albans  u.  Shore,  161,  though  the 
defendaut  would  have  been  obliged  to  pay  tlviir  full  value  if  they  had  been  left 
standing,  and  though  there  was  no  evidence  that  he  purchased  the  estate  with 
any  special  reference  to  the  timber  on  it.  So  when  a  day  is  fixed  for  the  per- 
formance of  two  covenants  or  promises  which  are  mutually  dependent,  neither 
party  can  maintain  an  action  against  the  other  unless  he  offers  to  perform  on 
his  own  part  on  the  day  fixed,  an  offer  on  the  following  day  being  of  no  avail. 
Dunham  v.  Pettee,  762. 

159.  Undoubtedly  courts  of  equity  act  upon  a  different  principle  from  the 
foregoing;  for  they,  rightly  or  wrongly,  enforce  the  performance  of  a  covenant 
or  promi.se,  notwithstanding  the  breach  of  an  implied  condition  by  the  plain- 
tiff, unless  the  breach  is  one  which  goes  to  the  essence  of  the  defendant's 
covenant  or  promi.se;  and  therefore,  it  seems,  the  plaintiff  might  have  had  a 
specific  performance  in  the  Duke  of  St.  Albans  o.  Shore,  161,  unless  the  trees 
had  a  special  and  fancy  value,  as  for  purposes  of  shade  or  ornament.  This, 
however,  does  not  at  all  impeach  the  correctness  of  the  principle  stated  in  the 
preceding  paragraph.  Indeed,  the  rule  in  equity  may  be  said  to  prove  the 
rule  at  law ;  for  it  is  constantly  assumed  and  admitted  in  equity  that  there  is 
no  remedy  at  law  in  such  cases,  and  it  is  upon  that  ground  that  equity  asserts 
its  Jurisdiction.  In  other  words,  it  is  an  exclusive,  and  not  a  concurrent  juris- 
diction that  equity  asserts.  Moreover,  the  rule  in  equity  differs  from  the  rule 
at  law  because  the  procedure  differs.  Equity  can  give  relief  on  such  conditions 
as  it  sees  fit  to  impose,  and  therefore  it  can  and  does  make  its  decree  for 
specific  performance,  in  the  cases  now  under  consideration,  conditional  upon 
the  plaintiff's  fully  compensating  the  defendant  for  the  breach  on  the  plain- 
tiff's part.  Equity  also  has  complete  control  over  the  subject  of  costs ;  and 
therefore  it  does  not  follow  that  a  plaintiff  recovers  costs  against  a  defendant 
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because  he  obtains  a  decree;  on  the  contrary,  he  may  be  required  to  pay  costs 
to  the  defendant,  and  such  costs  as  will  fully  indemnify  the  latter  for  the  ex- 
penses of  the  litigation.  In  a  court  of  law,  on  the  other  hand,  a  breach  of  con- 
dition by  the  plaintiff  must  either  be  fatal  to  his  action  or  be  totally  disregarded; 
for  if  the  plaintiff  recovers  at  all,  his  judgment  will  not  be  affected  by  any 
breach  that  he  may  have  committed,  and  he  will  necessarily  recover  costs. 
The  defendant,  therefore,  besides  being  mulcted  with  costs,  will  confessedly 
be  compelled  to  pay  the  plaintiff  more  than  the  latter  is  entitled  in  justice  to 
receive,  and  take  his  chances  of  i-ecovering  back  the  excess  by  a  cross-action ; 
and  yet  the  plaintiff  was  the  first  wrong-doer. 

160.  Breaches  of  implied  conditions  are  divisible,  however,  into  two 
classes,  according  as  thej'  take  place  before  any  part  of  the  condition  has  been  per- 
foi-med,  or  during  the  progress  of  its  performance.  It  has  been  assumed  hitherto 
that  the  breach  belonged  to  the  former  class,  which  may  be  teniied  breaches  in 
limine.  Breaches  of  the  latter  class,  which  may  be  termed  breaches  after  part- 
performance,  give  rise  to  different  considerations;  for  if  such  a  breach  disables 
the  party  committing  it  from  suing,  the  result  may  be  that  he  will  receive 
nothing  for  what  he  has  already  done,  and  that  the  other  party  will  receive 
the  benefit  of  the  part-performance  without  paying, for  it.  If  the  breach  goes 
to  the  essence  of  the  contract,  the  party  committing  it  cannot  complain  of  thi^ 
result;  but  if  it  is  slight  and  unimportant,  and  e.specially  if  it  happens  after 
the  performance  is  nearly  completed,  he  may  justly  say  that  the  penalty  is  out 
of  all  proportion  to  the  wrong.  In  this  connection,  also,  there  is  an  important 
distinction  between  express  and  implied  conditions.  An  express  condition  is 
the  creature  of  the  parties  to  the  contract.  It  cannot,  therefore,  in  legal  con- 
templation, work  any  injustice  to  either  of  them,  nor  can  it  operate  in  such  a 
manner  as  to  take  eithei'  of  them  by  surprise.  The  court,  not  being  respon- 
sible for  its  existence,  has  nothing  to  do  with  its  consequences,  and  has  neither 
power  nor  duty  in  connection  with  it  beyond  enforcing  it  according  to  its 
tei-ms.  An  implied  condition,  on  the  other  hand,  is  the  creature  of  the  court, 
and  the  court  is  therefore  responsible  for  its  consequences.  If  it  is  permitted 
to  work  any  injustice,  the  only  excuse  for  the  court  is  that  it  is  unavoidable; 
and  it  it  is  permitted  to  work  more  injustice  than  it  prevents,  not  even  that 
excuse  is  available,  for,  assuming  it  to  be  true,  it  shows  that  the  condition  has 
no  right  to  exist.  This  responsibility  rests  upon  the  court,  not  only  because 
an  implied  condition  is  its  creature,  but  because,  being  its  creature,  the  court 
has  the  power  of  moulding  it  as  the  purposes  of  justice  may  require.  This 
power  is  not,  indeed,  unlimited,  for  the  court  must  be  consistent  with  itself; 
and  therefore,  having  implied  a  condition,  it  must  apply  to  it  the  principles 
which  belong  to  conditions.  Nor  can  the  court  imply  a  condition  of  a  special 
and  modified  kind,  for  that  would  be  taking  an  unwarrantable  liberty  with 
the  terms  of  the  contract.  But  for  that  very  reason  an  implied  condition  can 
make  no  provision  for  special  and  unexpected  contingencies,  and  therefore,  if 
such  a  contingency  arises,  the  court  is  bound  to  consider  it  as  unprovided  for, 
(a  supposition  which  is  inadmissible  in  case  of  express  conditions,)  and  so  to 
mo\ild  the  condition  that  it  will  cause  as  little  hardship  as  possible  to  either 
party. 

161.  Influenced  by  the  foregoing  considerations,  courts  of  law  have  adopted 
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the  principles  of  courts  of  equity  (so  far  as  tlieir  procedure  would  admit  of 
their  doing  so)  in  respect  to  breaches  of  implied  conditions  after  part-perform- 
ance; and  therefore,  if  the  breach  goes  to  the  essence,  they  permit  it  to  be  set 
np  as  a  defence,  but  if  it  does  not  go  to  the  essence,  they  permit  the  plaintiff 
to  recover,  and  leave  the  defendant  to  his  cross-action.  In  the  application  of 
this  rule,  however,  several  distinctions  must  be  borne  in  mind.  An  action 
may  be  brought  upon  a  contract  (inter  alia)  either  to  enforce  payment  for  what 
the  plaintiff  has  done  under  the  contract,  or  to  recover  special  damages  against 
the  defendant  for  refusing  to  permit  the  plaintifi  to  perform  the  contract  so  as 
to  become  entitled  to  payment;  and  in  either  case  the  plaintiff  may  have 
broken  an  implied  condition,  either  because  the  performance  or  offer  to  per- 
form upon  which  he  grounds  his  action  was  not  in  conformity  to  the  contract, 
or  because  he  has  failed  in  the  performance  of  some  part  of  the  contract  which 
is  not  the  subject  of  the  action,  but  the  performance  of  which  is  a  condition 
precedent  to  the  plaintiff's  right  of  action ;  and  in  the  first  case  the  breach  may 
consist  either  in  the  plaintiff's  not  having  performed,  or  offered  to  perform,  all 
that  the  contract  required  him  to  perform,  or  in  his  not  having  done  it  ia 
the  time  or  manner  that  the  contract  required;  and  if  he  has  performed,  or 
offered  to  perform,  less  than  the  contract  required,  he  may  seek  to  recover  as 
if  h^had  performed,  or  offered  to  perform,  all  that  the  contract  required,  or 
only  in  proportion  to  his  performance  or  offer  to  perform,  and  whether  he 
properly  seeks  to  do  the  one  or  the  other  will  depend  upon  whether,  by  the 
terms  of  the  contract,  he  is  to  be  paid  a  fixed  amount  or  at  a  certain  rate. 
Each  of  these  cases  requires  separate  notice. 

162.  First.  AVhen  the  plaintiff's  breach  consists  in  not  doing,  or  offering 
to  do,  all  that  the  contract  requires,  and  the  amount  that  he  is  to  receive  as 
payment  is  absolutely  fixed,  it  seems  that  the  breach  will  necessarily  go  to  the 
essence  as  matter  of  law;  for  the  defendant  can  say  that  he  has  not  performed 
On  his  part  because  the  plaintiff  has  not  rendered  the  equivalent  agreed  upon, 
and  that  is  a  good  defence.  If  payment  is  to  be  ma;de  in  money,  it  is  clear 
that  there  can  be  no  debt  until  the  whole  of  the  quid  pro  quo  is  I'eceived,  and 
if  the  payment  consists  in  something  else  than  money,  the  principle  is  the 
same.  This  principle  seems  to  have  been  decisive  against  the  plaintiff  in  Pous- 
sard  V.  Spiei-s,  591,  for  the  plaintiff's  wife  clearly  did  not  earn  her  salary  during 
the  four  days  that  she  was  unable  to  sing,  and  therefore  it  was  not  material 
that  the  breach  was  after  part-performance.  On  the  other  hand,  in  Fillieul  o. 
Armstrong,  657,  considering  the  nature  of  the  engagement,  the  plaintiff's  two 
days'  absence  was  not  a  failure  to  perform  an  integral  part  of  the  service  con- 
tracted for,  and  it  would  not  have  prevented  his  recovering  his  year's  salary  as 
a  debt.  So  in  Bettini  i-.  Gye,  717,  the  breach  was  after  part-peii'ormance,  as 
performance  of  the  negative  part  of  the  plaintiff's  contract  began  Jan.  1,  1875, 
but  it  did  not  come  within  the  principle  stated  above,  as  it  consisted  in  not 
attending  rehearsals  before  the  salary  began. 

163.  Secondly.  Even  if  the  amount  that  the  plaintiff  is  to  receive  in  pay- 
ment is  not  fixed,  but  only  the  rate  of  payment,  it  seems  that  a  failure  by  the 
plaintiff  to  do  or  to  offer  to  do  all  that  the  contract  requires  will  be  a  breach 
going  to  the  essence,  if  it  is  a  breach  of  condition  at  all;  for  such  a  contract 
eitliei-  means  that  the  plaintiff  is  to  be  paid  at  the  rate  fixed  for  what  he  does. 
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•whether  it  be  much  or  little  (in  which  case  there  is  no  breach  of  condition),  or 
it  means  that  he  is  to  be  paid  for  doing  all  that  the  contract  requires,  if  he  is 
paid  anything;  in  which  case  the  contract  will  not  differ  in  substance  from 
that  stated  in  the  preceding  paragraph.  It  seems,  moreover,  that  the  latter 
will  be  the  true  interpretation,  unless  the  contract  contains  something  special 
to  indicate  the  contrary.  Fixing  a  rate  of  payment  is  presumptively  no  more 
than  agreeing  upon  a,  rule  for  ascertaining  the  amount  to  be  paid;  and  the 
reason  for  it  generally  is,  that,  when  the  contract  is  made,  there  is  no  way,  or 
no  convenient  way,  of  measuring  accurately  what  the  plaintiff  is  to  perform. 
Thus,  in  TuUy  v.  Howling,  595,  the  contract  was  for  twelve  months'  service  of 
the  "  Conquest  "  in  carrying  coals  from  Sunderland  to  London  at  the  rate  of  7s. 
per  ton,  the  twelve  months  beginning  to  run  on  the  9th  of  April;  and  as  the 
vessel  was  not  ready  to  begin  the  service  until  the  17th  of  June,  the  breach 
necessarily  went  to  the  essence,  though  it  was  also  in  limine.  If  the  true  con- 
struction of  the  contract  had  been  that  the  service  was  to  continue  twelve 
months  whether  it  began  on  the  9th  of  April  or  not,  the  breach  would  have 
been  merely  in  the  time  of  performance,  and  hence  it  would  have  come  within 
the  principle  to  be  stated  presently.  Moreover,  as  the  charterer  was  not  bound 
to  employ  the  vessel  except  for  the  entire  period  contracted  for,  so  the  owner 
was  not  bound  to  let  the  vessel  serve  except  on  the  same  terms.  Therefore, 
in  Bradford  o.  Williams,  588,  the  vessel  having  been  chartered  to  carry  coals  at 
2s.  Qd.  per  ton  from  May,  1871,  to  the  end  of  March,  1872,  and  the  charterer 
having  in  effect  refused  to  employ  her  during  September,  1871,  the  breach 
necessarily  went  to  the  essence.  The  case  of  Ritchie  v.  Atkinson,  848,  was 
decided  upon  the  ground  that,  by  the  true  consti'uction  of  the  contract,  the 
receiving  of  a  full  cargo  was  not  a  condition  precedent  to  recovering  freight 
for  the  cargo  actually  carried ;  and  though  it  is  difficult  to  support  this  con- 
struction, it  seems  that  the  decision  cannot  be  sustained  upon  any  other 
ground. 

164.  Thirdly.  When  the  plaintiff  performs  or  offers  to  perform  all  that 
the  contract  requires,  but  not  at  the  time  or  in  the  manner  required,  there 
appears  to  be  a  legal  presumption  that  the  breach  does  not  go  to  the  essence, 
(Cock  V.  Curtoys,  1  Wms.  Saund.  (6th  ed.)  320  c,  note  h,)  and  therefore  the 
plaintiff  need  make  no  averment  as  to  the  time  or  manner  of  his  performance, 
but  the  burden  is  on  the  defendant  both  to  show  that  there  has  been  a  breach 
and  that  it  goes  to  the  essence.  Accordingly  it  must  be  assumed  that  the 
breach  did  not  go  to  the  essence  in  the  following  cases:  Constable  v.  Cloberie, 
837;  Cole  v.  Shallett,  631;  Terry  o.  Duntze,  634;  Bornmann  v.  Tooke,  847; 
Stavers  o.  Curling,  876;  Dicker  v.  Jackson,  676;  Seeger  u.  Duthie,  691.  In 
Bornmann  v.  Tooke,  supra,  the  words  "the  captain  must  sail  with  the  first 
favorable  wind,"  &c.,  seem  to  have  created  an  express  condition  (§  33),  and 
if  so,  the  ruling  nf  Lord  EUenborough  cannot  be  sustained.  In  Davidson  v. 
Gwynne,  8(J.5,  the  failure  to  sail  from  London  with  the  first  convoy  did  not  go 
to  the  essence;  and  the  failure  to  deliver  the  homeward  cargo  in  like  good 
order  and  well  conditioned  as  when  the  same  was  shipped,  was  not  a  breach  of 
any  condition  in  the  charter-party,  either  express  or  implied,  but  only  of  a 
stipulation  in  the  bill  of  lading,  —  a  separate  contract.  The  right  and  true 
delivery  of  the  homeward  cargo  was  indeed  both  an  express  and  an  implied 
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condition  of  the  covMiant  to  pay  freight,  but  that  condition  had  been  complied 
with.  In  Freeman  v.  Taylor,  483,  the  breach,  though  committed  during  the 
outward  voyage,  aSected  the  homeward  voyage  also  by  postponing  the  time  of 
its  commencement.  In  Clipsham  v.  Vertue,  670,  Tarraboohia  v.  Hickie,  681, 
and  MacAndrew  «.  Chappie,  706,  the  breaches  were  in  limine,  and  hence,  it 
seems,  those  cases  should  have  been  decided  in  the  defendant's  favor,  whether 
the  breaches  went  to  the  essence  or  not.  See  Lowber  v.  Bangs,  2  Wallace,  728. 
In  Clipsham  v.  Vertue  it  was  not  disputed  that  the  words  "  then  bound  to 
Nantes  ' '  amounted  to  a  stipulation  to  sail  to  Nantes  direct ;  which  the  vessel 
confessedly  did  not  do.  In  Tarrabochia  v.  Hickie  the  plaintiff  committed  a 
breach  in  limine  in  not  having  his  ship  tight,  stanch,  and  strong  when  she  sailed 
from  Fiume,  and  also  (semble)  in  not  setting  sail  from  there  with  all  convenient 
speed.  In  MacAndrew  v.  Chappie  the  plaintiff  coiimiitted  a  breach  in  limine  in 
sailing  from  Newcastle  when  the  ship  "  was  not  complete  and  ready  for  the 
chartered  voyage,"  and  also  in  sailing  for  London  instead  of  Alexandria.  In 
Hoare  v.  Rennie,  549,  the  breach  was  in  limine,  and  therefore  it  is  unnecessary 
to  inquire  whether  or  not  it  sufficiently  appeared  upon  the  pleadings  that  it  went 
to  the  essence.  The  court  has  been  criticised  by  high  authority  (see  Jonassohn 
V.  Young,  703,  and  Simpson  v.  Crippin,  710)  for  confining  itseK  to  the  question 
whether  the  defendants  were  entitled  to  reject  the  iron  actually  tendered  to 
them;  but  that  question  seems  to  have  been  decisive  of  the  whole  case.  If  the 
tender  was  not  good,  it  was  because  the  plaintiffs  had  already  broken  the  con- 
tract by  not  shipping  the  required  amount  of  iron  in  the  month  of  June.  In 
other  words,  if  the  defendants  were  not  bound  to  receive  the  iron  tendered 
(which  was  in  entire  conformity  to  the  contract  so  far  as  it  went) ,  it  was  be- 
cause they  were  not  bound  to  receive  the  June  instalment  at  all;  and  then  it 
follows,  from  what  is  stated  in  the  preceding  paragraph,  that  they  were  not 
bound  to  receive  the  subsequent  instalments,  though  they  should  be  in  con- 
formity to  the  contract.  To  have  compelled  them  to  do  so  would  have  been  to 
substitute  for  the  contract  for  667  tons  of  iron  another  contract  for  three  quar- 
ters of  that  amount.  Indeed,  upon  the  same  principle,  the  defendants  might 
have  been  compelled  to  receive  the  last  instalment,  though  the  plaintiffs  had 
refused  to  deliver  either  of  the  preceding  instalments.  It  is  a  mistake  to  sup- 
pose that  there  was  in  any  sense  a  separate  contract  for  each  instalment.  There 
was  but  one  contract  for  the  purchase  and  sale  of  "  about  667  tons  "  of  iron ;  and 
the  stipulations  in  regard  to  delivery  related  merely  to  its  performance.  There 
is  no  more  reason  for  saying  that  each  instalment  constituted  a  separate  con- 
tract, than  there  is  for  saying,  in  the  case  of  contracts  which  in  their  nature 
require  the  performance  of  several  successive  acts,  that  each  act  constitutes  a 
separate  contract.  If  Hoare  v.  Rennie  was  rightly  decided,  it  must  follow  that 
the  decision  in  Simpson  v,  Crippin,  710,  was  erroneous ;  for  the  fact  that  the 
plaintiffs  in  the  latter  were  the  buyers  instead  of  the  sellers  was  not  material, 
and  though  there  was  in  the  latter  a  part-performance,  it  will  be  seen  presently 
that  it  was  not  of  a  nature  to  raise  any  equity  iu  the  plaintiff's  favor.  Indeed, 
the  learned  judges  who  decided  Simpson  v.  Crippin  confessed  their  inability  to 
distinguish  it  from  Hoare  v.  Rennie. 

165.  The  rule  that  a  breach  merely  as  to  the  time  or  manner  of  perform- 
ance does  not  go  to  the  essence,  being  founded  upon  the  supposed  intention  of 
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the  parties  to  the  contract,  will  give  way  to  any  clear  expression  of  intention 
to  the  contrary.  If,  therefore,  a  building  contract  require  the  work  to  be 
completed  by  such  a  day,  and  declare  that  time  shall  be  of  the  essence  of  the 
contract,  the  effect  will  be  the  same  as  if  the  obligation  to  pay  for  the  work 
were  expressly  conditional  upon  its  being  completed  by  the  day  named. 
Munro  t.  Butt,  8  El.  &  Bl.  738. 

166.  Fourthly.  When  the  breach  of  condition  relates  to  a  part  of  the  con- 
tract which  is  not  the  subject  of  the  action,  it  may  consist  either  in  a  fail- 
ure to  perform,  or  in  the  time  and  manner  of  performance.  If  the  latter, 
there  will  be  a  presumption  of  law  that  it  does  not  go  to  the  essence ;  if  the 
former,  there  will,  it  seems,  be  no  such  presumption;  and  therefore  the  plain- 
tifi,  as  he  cannot  aver  performance,  must  show  that  his  failure  to  perform 
does  not  go  to  the  essence.  Accordingly,  in  Freeman  v.  Taylor,  483,  there 
was  a  presumption  of  law  that  the  deviation  committed  by  the  plaintiff  during 
the  outward  voyage  did  not  go  to  the  essence,  but  that  presumption  was  over- 
come by  the  verdict  of  the  jury.  On  the  other  hand,  in  Storer  v.  Gordon,  639, 
the  plaintiff  ought  to  have  shown  in  his  declaration  that  his  failure  to  deliver 
the  outward  cargo  did  not  go  to  the  essence,  and  not  having  done  so,  it  seems 
that  the  decision  should  have  been  against  him.  The  defendant  may  have 
relied  upon  the  outward  cargo  to  furnish  the  means  to  procure  the  homeward 
cargo,  and  if  so,  there  could  be  no  doubt  that  the  breach  went  to  the  essence. 
The  decision  in  Fothergill  v.  Walton,  645,  was  clearly  erroneous,  for  not  only 
was  the  breach  in  limine,  but  the  charter-party  left  no  room  to  doubt  that  the 
breach  went  to  the  essence. 

167.  It  has  been  assumed  hitherto  that  part-performance  of  a  contract  by 
one  party  enures  to  the  benefit  of  the  other  party,  and  that  this  benefit  will  be 
obtained  for  nothing  if  a  subsequent  breach  by  the  former  enables  the  latter 
to  put  an  end  to  the  contract.  Neither  of  these  propositions,  however,  is 
necessarily  true.  First,  performance  by  one  party  may  not  enure  to  the  bene- 
fit of  the  other  until  it  is  completed  and  accepted  by  the  latter,  e.  </.  in  a  con- 
tract for  the  purchase  and  sale  of  a  thing  to  be  made  to  order,  where  the  title 
remains  in  the  seller  until  the  thing  is  completed  and  accepted  by  the  buyer. 
Secondly,  there  may  be  a  part-performance  which  is  of  no  benefit  to  either 
party.  Thus,  if  a  vessel  be  chartered  to  go  in  ballast  from  A  to  B,  and  there 
receive  a  cargo,  the  part-performance  which  consists  in  going  to  B  will  be  of 
no  benefit  to  the  charterer  if  he  does  not  load  the  vessel,  and  it  may  be  a 
positive  injury  to  the  owner,  as  the  vessel  may  be  worth  less  at  B  than  at 
A.  Thirdly,  a  part-performance  may  have  been  fully  paid  for,  or  (what  is 
the  same  thing  in  effect)  payment  for  it  may  be  due  by  the  terms  of  the  con- 
tract, whether  there  is  any  further  performance  or  not.  In  the  first  of  these 
cases  thei-e  seems  to  be  no  gronnd  for  saying  generally  that  part-performance 
will  raise  any  equity  in  favor  of  the  party  performing ;  and  therefore  the  thing 
contracted  for  may  be  rejected  if,  when  completed,  it  does  not  conform  to  the 
contract.  In  the  second  case.  Freeman  v.  Taylor,  483,  is  an  authority  for 
saying  that  part-performance  may  raise  an  equity.  Indeed,  Freeman  v. 
Taylor  is  a  stronger  case  than  the  one  put,  supra,  for,  though  the  outward 
voyage  there  enured  to  the  benefit  of  the  charterer,  yet  it  had  been  fully 
paid  for.     In  the  third  case,  a  part-performance  seems  clearly  to  raise  no 
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equity.  Moreover,  when  the  only  performance  by  one  party  that  inures  to 
the  benefit  of  the  other  consists  in  the  payment  of  money,  it  seems  that  a 
part-performance  by  the  former  will  not  raise  any  equity  in  his  favor ;  for  it 
will  either  be  a  payment  for  what  he  has  already  received,  or  it  will  be  a  pay- 
ment in  advance,  and  in  the  latter  case,  if  the  expected  consideration  is  not 
received,  the  money  may  be  recovered  back.  Therefore  the  part-performance 
in  Bradford  v.  Williams,  588,  and  in  Simpson  v.  Crippin,  710,  did  not  aid  the 
plaintiffs.  The  foregoing  rules  are  to  be  taken,  however,  only  as  illustrations 
of  the  more  general  rule  that  a  pai't-performanoe,  in  order  to  raise  an  equity 
in  the  plaintiff's  favor,  must  substantially  change  his  position  to  his  own  detri- 
ment and  to  the  defendant's  benefit,  or,  if  not  to  the  defendant's  benefit,  at 
least  to  his  own  detriment.  It  seems,  therefore,  that  the  slightest  breach  of 
condition  will  authorize  the  throwing  up  of  a  contract  whenever  it  can  be  done 
without  putting  the  plaintiff  in  any  worse  position  substantially  than  he  would 
be  in  if  the  contract  had  not  been  made  ;  e.  g.  if  there  has  been  only  a  slight 
and  unsubstantial  (still  more  if  only  an  illusory)  part-performance. 

168.  The  doctrine  that  a  breach  after  part-performance  is  not  a  defence 
unless  it  goes  to  the  essence,  does  not  give  a  party  a  right  to  commit  a  breach 
because  it  does  not  go  to  the  essence ;  it  merely  excuses  the  breach  to  the  extent 
just  stated  after  it  has  been  committed.  Therefore  an  oiier  or  tender  of  per- 
formance which  in  itself  is  a  breach  of  the  contract  (though  not  a  breach  going 
to  the  essence)  will  never  be  of  any  avail,  whether  there  has  been  a  part-per- 
formance or  not.  Hence,  in  Bradford  v.  Williams,  588,  the  plaintiff's  refusal  to 
load  the  vessel  in  September  in  the  manner  required  by  the  charter-party  had 
the  same  effect  that  a  refusal  to  load  her  at  all  would  have  had,  and  that  too 
whether  the  plaintiff  had  already  partly  performed  the  contract  or  not. 

169.  As  to  what  will  constitute  performance  of  a  condition,  a  distinction 
must  be  observed  between  the  performance  of  physical  acts  and  the  legal  effect 
of  such  acts  when  performed.  This  distinction  is  specially  applicable  to  trans- 
fers of  property  and  rights.  Generally  such  transfers  can  be  made  only  by 
the  performance  of  certain  prescribed  physical  acts,  and  yet  other  facts  must 
concur  to  render  the  physical  acts  operative.  Thus,  the  thing  which  an  act 
purports  to  transfer  must  be  in  existence,  and  the  person  performing  the  act 
must  have  the  power  to  make  the  transfer ;  otherwise  the  act  will  necessarily  be 
inoperative.  A  condition,  therefore,  which  requires  a  certain  transfer  to  be 
made,  may  mean  either  of  three  things;  namely,  that  the  act  of  transfer  shall 
be  performed  if  the  necessary  facts  exist  to  make  it  effective,  or  that  it  shall 
be  performed  at  all  events,  the  effect  of  it  being  at  the  risk  of  the  transferee, 
or  that  it  shall  be  effectively  performed,  i.  e.  that  the  ownership  of  a  certain 
tiling  or  a  certain  right  or  interest  shall  be  transferred.  In  Doughty  v.  Neal, 
792,  the  defendant  attributed  to  the  condition  the  first  of  these  meanings,  but 
the  court  properly  decided  that  the  second  was  its  true  meaning.  In  an  ordi- 
nary contract  for  the  purchase  and  sale  of  property,  however,  the  term  transfer 
(or  any  term  of  equivalent  import)  means  an  effective  transfer,  and,  therefore, 
the  performance  of  such  a  contract  on  the  part  of  the  seller  requires  the  con- 
currence of  three  things;  namely,  the  existence  of  the  thing  to  be  transferred, 
the  power  in  the  seller  to  transfer  it,  and  the  act  of  transfer.  If,  therefore, 
either  the  first  or  the  second  of  these  things  be  wanting,  the  buyer  may  refuse 
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to  accept  the  third.  Thus,  it  is  familiar  law  that  the  buyer  may  refuse  to 
complete  the  purchase  if  the  seller  has  uot  a  good  title;  and  the  Duke  of 
St.  Albans  u.  Shore,  464,  and  Wells  v.  Calnan,  61.5,  are  instances  in  which 
the  buyer  successfully  refused  to  accept  the  act  of  transfer  because  of  the  non- 
existence of  the  thing  to  be  transferred.  Whenever,  therefore,  an  action  is 
brought  against  a  buyer  for  refusing  to  accept  a  conveyance  and  complete  the 
purchase,  it  is  not  sufficient  for  the  plaintiff  to  aver  an  offer  to  execute  and 
deliver  a  deed  in  proper  form,  but  he  must  make  his  averment  sufficiently 
comprehensive  to  show  that  the  deed,  if  delivered,  would  have  been  a  com- 
plete performance  of  the  contract  .on  his  part.  In  this  respect  it  seems  that 
the  declaration  was  defective  in  each  of  the  cases  just  cited.  Thus,  in  Duke 
of  St.  Albans  v.  Shore  all  the  averments  in  the  declaration  might  have  been 
proved,  notwithstanding  the  cutting  of  the  timber  trees ;  and  yet  the  cutting 
of  the  timber  trees  constituted  a  negative  defence.  So  in  Wells  v.  Calnan 
the  declaration  only  averred  the  execution  and  tender  of  a  good  and  proper 
deed  for  conveying  and  assuring  to  the  defendant  in  fee  simple  "  the  premises 
described  in  said  agreement,"  I  e.  a  certain  farm  described  by  metes  and 
bounds.  It  does  not  appear  that  the  description  in  the  agreement  made  any 
mention  of  the  buildings  on  the  farm,  and  it  seems  to  require  some  straining 
to  say  that  the  issue  upon  which  the  parties  went  to  trial  embraced  anything 
more  than  the  act  of  transfer. 

170.  In  contracts  for  the  purchase  and  sale  of  real  estate  there  are  impor- 
tant differences  between  the  law  of  England  and  the  law  of  this  counti-y,  as 
to  what  constitutes  performance  by  the  parties  respectively.  Thus,  in  England 
the  presumption  is  that  the  deed  of  conveyance  is  to  be  prepared  by  the  buyer 
and  tendered  to  the  seller  for  execution  (Poole  v.  Hill,  825;  see  Duke  of  St. 
Albans  «.  Shore,  464;  Standley  s.  Hemmington,  816);  while  in  this  country 
the  presumption  is  that  it  is  to  be  prepared  by  the  party  who  is  to  execute  it. 
Hence,  in  an  action  by  the  seller,  it  is  only  necessary  in  England  to  aver  a 
readiness  and  willingness  to  execute  a  deed  of  conveyance  (Poole  u.  Hill, 
supra  1)  ;  while  in  this  country  it  is  necessary  to  aver  an  execution  of  it,  and  an 
offer  to  deliver  it.  In  an  action  by  the  buyer,  on  the  other  hand,  it  is  neces- 
sary in  England  to  aver  a  tender  of  a  deed  of  conveyance  for  execution ;  while 
in  this  country  it  is  only  necessary  to  aver  a  readiness  and  -willingness,  and 
an  offer,  to  pay  the  purchase-money  upon  the  delivery  of  a  deed  of  conveyance. 
Again,  the  seller  is  required  in  England  to  "make  out  a  good  title  "  before 
the  time  appointed  for  the  completion  of  the  purchase,  and  this  includes  prov- 
ing to  the  buyer,  by  the  production  of  satisfactory  evidence,  that  a  deed  of 
conveyance  executed  and  delivered  by  the  seller,  in  conformity  to  the  con- 
tract, will  convey  all  that  it  purports  to  convey  and  be  a  complete  performance 
of  the  contract;  and  hence,  in  an  action  by  the  seller,  it  is  necessary  to  aver 
and  prove  the  making  out  of  a  good  title  in  the  sense  just  stated.  What  will 
be  a  sufficient  averment  for  that  purpose  has  been  made  a  question.  Lord 
ijoughborough  expressed  the  opinion  in  Duke  of  St.  Albans  v.  Shore,  464, 

1  In  Duke  of  St.  Albans  v.  Shore,  464,  it  is  to  be  observed  that  the  defendant  was  to  make 
a  convajance  to  the  plaintiff,  as  well  as  the  plaintiff  to  the  defendant ;  and  yet  the  plaintiff 
averred  no  performance  as  to  the  former.  It  seems,  therefore,  that  the  dsolaratiou  was  bad 
for  that  leasou. 
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that  it  was  not  sufficient  to  aver  generally  that  the  plaintiff  made  out  or  offered 
to  make  out  a  good  title,  but  he  must  state  how;  and  this  opinion  was  followed 
up  by  an  actual  decision  in  Phillips  v.  Fielding,  799.  But  this  latter  case 
was  virtually  overruled  (and  properly  so)  by  Martin  v.  Smith,  812.  A  distinc- 
tion must  be  taken  between  cases  where  the  plaintiff's  title  is  the  foundation 
of  his  action,  and  cases  where  the  action  is  upon  a  contract,  and  the  plaintiff 
is  called  upon  to  show  title  merely  by  way  of  showing  performance  of  a  condi- 
tion. It  is  true  that,  in  averring  performance  of  a  condition,  facts  must  be 
stated,  and  not  conclusions,  e.  <j.  the  plaintiff  must  state  what  he  has  done, 
and  not  that  he  has  done  all  that  was  necessary;  but,  on  the  other  hand,  facts 
should  be  stated,  and  not  evidence,  and  to  require  the  seller  to  set  out  his 
abstract  of  title  would  cause  intolerable  prolixity.  However,  no  such  question 
is  likely  to  arise  directly  in  this  country,  as  the  seller  here  is  not  required  to 
make  out  a  title  in  the  English  sense;  it  is  sufficient  that  he  has  a  good  title 
"  of  record,"  and  the  buyer  must  inform  himself  in  regard  to  it.  It  is  only 
necessary,  therefore,  for  the  seller  to  show  his  ability  to  perform  the  contract, 
and  this,  for  the  reason  just  stated,  he  may  do  in  general  terms.  See  Ferry 
V.  Williams,  818. 

171.  As  the  law  will  permit  no  man  to  take  advantage  of  his  own  wrong 
(nullus  covimodum  capere  potest  de  injuria  sua  propria) ,  it  is  always  an  excuse 
for  not  performing  a  condition  of  a  covenant  or  promise  that  the  covenantor 
or  promisor  prevented  its  performance.  Per  Popham,  C.  J.,  in  Raynay  v. 
Alexander,  443;  Hotham  v.  East  India  Co.,  779,  784;  Peeters  u.  Opie,  792. 
It  must  appear,  however,  that  the  non-performance  was  not  in  any  degree  the 
fault  of  the  covenantee  or  promisee,  and  therefore  he  must  show  that  he  did 
everything  in  his  power  to  perform  the  condition,  unless  the  act  of  prevention 
rendered  the  performance  impossible  in  the  nature  of  things.  Blandford  v. 
Andrews,  787.  If  the  performance  of  a  condition  requires  the  co-operation  of 
both  parties,  and  the  covenantor  or  promisor  prevents  its  performance  by 
refusing  to  do  his  part,  of  course  that  will  be  an  excuse  for  its  non-perform- 
ance. Shales  u.  Seignoret,  899;  Lancashire  v.  Killingworth,  796;  Large  v. 
Cheshire,  795.  So  if  the  performance  of  a  condition  requires  the  co-operation 
of  a  third  person,  and  the  latter  prevents  its  performance  by  the  procurement 
of  the  covenantor  or  promisor,  or  in  collusion  with  him,  it  seems  that  this  will 
amount  to  a  prevention  by  the  latter  (Batterbury  v.  Vyse,  835) ;  and  it  seems 
that  this  principle  might  have  been  applied  in  Milner  v.  Field,  516.  But  in 
both  of  the  foregoing  cases  the  covenantee  or  promisee  must  show  that  he  has 
performed  the  condition  so  far  as  it  could  be  performed  without  the  co-operation 
of  the  covenantor  or  promisor  or  of  the  third  person ;  and  also  that  he  has  done 
everything  necessary  to  procure  such  co-operation,  e.  g.  by  giving  notice  and 
making  request.  Holdipp  v.  Otway,  445 ;  Anon.  791 ;  Shales  u.  Seignoret,  899 ; 
Lancashire  v.  Killingworth,  796;  Large  v.  Cheshire,  795;  Austin  v.  Jervoyse, 
790.  The  law,  however,  will  compel  no  one  to  do  vain  and  nugatory  acts  {lex 
neminem  cogit  ad  vana  sen  inutilia  peragenda) ,  and  therefore  if  a  covenantor  or 
promisor,  who  is  required  to  co-operate  in  the  performance  of  a  condition,  has 
disabled  himself  from  doing  so,  the  covenantee  or  promisee  need  do  nothing 
(Mayne's  Case,  898;  Short  v.  Stone,  921;  Caines  v.  Smith,  926);  and  the 
effect  will  be  the  same  if  the  covenantor  or  promisor  gives  notice  to  the  cove- 
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nan  tee  or  promisee  that  he  will  not  perform  the  condition  on  his  part;  for  the 
former  cannot  complain  that  the  latter  takes  him  at  his  word.  It  was  upon 
this  ground  that  Ripley  c.  M'Clure,  927,  was  decided;  for  the  defendant  there 
gave  notice  to  the  plaintiff  that  he  would  not  receive  the  cargo  of  tea  (i.  e. 
not  under  the  contract  under  which  it  was  decided  that  he  was  bound  to 
receive  it),  and  that  was  held  to  excuse  the  defendant  for  not  offering  to 
deliver  it.  It  is  true  that  the  defendant  might  have  effectually  retracted  the 
notice  at  any  time  before  the  time  for  delivering  the  cargo  arrived,  and  he 
claimed  that  he  had  done  so,  but  the  decision  was  against  him  on  that  point. 
The  case  of  Cort  c.  Ambergate,  etc.  Railway  Co.,  937,  illustrates  the  same 
principle  in  a  still  more  striking  manner;  for  the  defendants  there  having 
given  notice  that  they  would  not  accept  the  chairs  contracted  for,  it  was  held 
that  the  plaintiffs  might  maintain  an  action  for  damages  without  having  even 
manufactured  tlie  chairs.  Jones  o.  Barkley,  901,  appears  to  have  been  decided 
upon  the  same  principle,  but  the  fact  was  there  apparently  lost  sight  of  that 
it  was  not  the  defendant,  but  a  third  person  (Lane),  whose  co-operation  was 
necessary  to  the  performance  of  the  condition.  The  declaration  averred  that 
the  defendant  "absolutely  discharged"  the  plaintiffs  from  performing  the 
condition.  This  may  mean  that  the  defendant  informed  the  plaintiff  that 
peiformance  of  the  condition  would  not  be  accepted,  or  that  the  defendant 
would  not  perform  his  promise  (p.  909,  per  Lord  Mansfield),  or  it  may  mean 
both  of  these  things.  ^V^hether  the  last  would  discharge  the  plaintiffs  from 
performing  the  condition  will  be  considered  presently;  but  it  seems  that  the 
first  could  have  no  such  effect,  as  Lane  was  the  only  person  who  could  accept 
performance  of  the  condition,  and  it  was  not  shown  that  the  defendant  had 
any  authority  to  act  or  speak  for  him. 

172.  According  to  the  third  resolution  in  IMayne's  Case,  898,  in  an  action 
on  a  covenant  or  promise,  it  is  a  sufficient  excuse  for  the  plaintiff's  not  having 
performed  a  condition,  that  the  defendant  had  disabled  himself  from  performing 
the  covenant  or  promise;  and  if  this  is  so,  a  notice  from  the  defendant  that 
he  will  not  perform  the  covenant  or  promise  ought  to  produce  the  same  effect. 
It  seems,  however,  that  this  is  incorrect  as  to  conditions  precedent,  not- 
withstanding the  dictum  of  Maule,  J.,  at  p.  899,  n.  1.  A  disability  in  the 
defendant  to  perform,  or  a  notice  by  him  that  he  will  not  perform,  cannot  be 
placed  higher  than  an  actual  refusal  by  him  to  perform;  and  yet  he  has  a  per- 
fect right  to  refuse  to  perform  so  long  as  the  condition  remains  unperformed, 
the  condition  being  precedent.  If  it  be  said  that  the  plaintiff  performs  the 
condition  with  the  full  expectation  of  having  the  covenant  or  promise  per- 
formed, and  that  it  is  unreasonable  to'  reqnire  him  to  perform  the  former 
when  it  is  certain  that  he  cannot  have  performance  of  the  latter,  tlie  answer  is, 
that  it  is  not  unreasonable  to  require  him  to  do  so,  if  he  wishes  to  sue  on  the 
covenant  or  promise,  for  it  is  the  necessary  consequence  of  the  condition's 
being  precedent.  The  only  security  that  one  ever  has,  when  he  performs  a 
condition  precedent,  that  the  covenant  or  promise  will  be  performed,  is  an 
action  for  damages,  and  that  the  plaintiff  has  in  the  case  supposed.  The  only 
way  in  which  the  law  can  relieve  a  plaintiff  from  this  hardship  is  by  making 
the  condition  concuiTent,  and  that  the  law  does  whenever  it  can.  As  to  what 
will  constitute  actual  perfornrince,  there  is  of  course  no  difference  between 
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concurrent  conditions  and  conditions  precedent;  but  as  to  what  will  be  an  ex- 
cuse for  non-performance,  there  is  a  great  difference.  It  is  of  the  essence  of 
a  concurrent  condition  that  its  performance  is  conditional  upon  the  perform- 
ance of  the  covenant  or  promise,  and  hence  a  refusal  to  perform  the  covenant 
or  promise  concurrently  with  the  perfoi-mance  of  the  condition  necessarily 
excuses  the  non-performance  of  the  latter;  and  in  legal  contemplation  it  is  the 
cause  of  the  non-performance  of  the  latter,  i.  e.  it  prevents  its  pei'formauce. 
It  is  upon  this  theory  that  it  is  always  sufficient  for  a  plaintiff  to  aver  that  he 
was  able  and  willing,  and  offered,  to  perform  a  concurrent  condition,  if  the  de- 
fendant would  perform  the  covenant  or  promise,  and  that  the  latter  refused. 
And  even  this  need  not  be  averred  if  the  defendant  has  disabled  himself  from 
performing  the  covenant  or  promise  (Short  «.  Stone,  921;  Caines  u.  Smith,  920), 
or  if  he  has  given  notice  that  he  will  not  perform  it.  This  latter  was  the 
ground  of  the  decision  in  Withers  v.  Reynolds,  740 ;  for,  by  the  true  construc- 
tion of  the  contract,  each  load  of  straw  was  to  be  paid  for  on  delivery,  and,  the 
plaintiff  having  given  notice  that  he  would  not  pay  on  delivery,  the  defendant 
was  entitled  to  assume  that  he  would  keep  his  word,  and  hence  he  was  not 
bound  to  perform  the  nugatory  act  of  offering  the  straw. 

173.  Such  being  the  theory  upon  which  a  refusal  to  perform  a  covenant  or 
promise  excuses  the  non-performance  of  a  concurrent  condition  upon  which  the 
covenant  or  promise  depends,  it  is  clear  that  the  doctrine  has  no  application  to 
conditions  precedent;  and  as  the  condition  in  Jones  v.  liarkley,  901,  was  a 
precedent  one,  for  the  reasons  given  in  §§  23,  133,  the  performance  of  it  was 
not  dispensed  with  by  a  notice  from  the  defendant  that  he  would  not  pay  the 
money  according  to  his  promise.  It  seems,  therefore,  that  the  theory  upon 
which  the  defendant's  second  and  third  pleas  were  framed  was  correct.  It 
may  be  said  that  the  third  resolution  in  Mayne's  Case,  898,  must  have  been 
intended  to  apply  to  conditions  precedent,  as  concurrent  conditions  were  then 
unknown;  but  the  answer  to  that  is,  that  the  condition  in  that  case  was  in 
truth  concurrent,  and,  though  the  court  did  not  in  terms  hold  it  to  be  such,  yet 
they  treated  it  as  such  in  their  third  resolution,  and  the  reasons  given  for  the 
resolution  are  applicable  only  to  concurrent  conditions.  Moreover,  the  only 
authority  cited  (14  H.  IV.,  18  b,  pi.  19)  is  a  plain  case  of  a  concurrent  con- 
dition, and  it  is  only  by  treating  it  as  such  that  the  decision  can  possibly  be 
supported. 

174.  "When  the  performance  of  a  condition  requires  the  co-operation  of  both 
parties,  much  will  depend  upon  the  time  and  place  of  performance.  Thus,  if  the 
performance  is  to  be  at  the  residence  or  place  of  business  of  the  covenantee  or 
promisee,  all  that  is  required  of  the  latter  is  to  be  there  ready  to  perform ;  and 
if  the  other  party  does  not  come,  the  performance  is  excused.  If,  on  the  other 
hand,  the  performance  is  to  take  place  at  the  residence  or  place  of  business  of 
the  covenantor  or  promisor,  or  at  some  other  place  than  the  residence  or  place 
of  business  of  either  party  (see  Shales  v.  Seignoret,  899),  the  covenantee  or 
promisee  must  not  only  be  present  at  the  appointed  time  and  place,  but 
he  must  have  there  the  means  of  performance,  c.  g.  if  anything  is  to  be 
delivered  by  way  of  performance,  it  must  be  there.  Again,  if  a  particular 
day  be  appointed  for  performance,  each  party  will  have  the  whole  of  that 
day  to  perform  in,  and  therefore  either  party  who  wishes  to  preserve  his  own 
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rights-,  and  at  the  same  time  put  the  other  in  default,  if  necessary,  should 
attend  at  the  place  appointed  at  the  close  of  the  day  (Lancashire  u.  Killing- 
worth,  796) ;  but  what  will  be  the  close  of  a  day  for  the  purpose  of  performing 
a  condition  will  depend  upon  circumstances,  e.  g.  if  the  performance  is  to  be 
at  a  place  of  business  which  has  a  regular  and  known  time  of  closing,  that  will 
be  deemed  the  close  of  the  day  within  the  meaning  of  the  contract.  Per  Holt, 
C.  J.,  in  Lancashire  v.  Killingworth,  796,  798.  When  the  excuse  for  non- 
performance consists  in  the  fact  that  the  defendant  was  not  present  at  the  ap- 
pointed time  and  place,  the  plaintiff  need  only  aver  that  he  was  there 
ready  and  willing  to  perform,  but  the  defendant  was  not  there  to  receive  per- 
formance (Lancashire  e.  Killingworth,  796) ;  but  if  the  excuse  consists  in  the 
fact  that  the  defendant  refused  to  perform  on  his  part,  the  plaintiff  must  aver, 
not  only  that  he  was  present  at  the  appointed  time  and  place,  ready  to 
perform,  but  also,  in  case  of  a  condition  precedent,  that  he  offered  or  tendered 
performance,  and  the  defendant  refused  to  accept  it  (Lea  v.  Exelby,  789 ;  Ball 
!'.  Peake,  791;  Lancashire  v.  Killingworth,  796) ;  in  case  of  a  concurrent  con- 
dition, that  he  offered  to  perform  if  the  defendant  would  also  perform,  but  the 
defendant  refused.  In  Rawson  v.  Johnson,  805,  and  Waterhouse  o.  Skinner, 
810,  in  each  of  which  the  payment  of  money  by  the  plaintiff  constituted  a 
concurrent  condition,  it  was  held  (on  motion  in  arrest  of  judgment)  that  an 
averment  of  readiness  and  willingness  to  pay  was  sufficient,  thougli  it  did  not 
appear  that  the  defendant  was  absent;  but  it  is  to  be  observed  that  the  ground 
taken  by  the  defendant's  counsel  for  arresting  the  judgment  was,  that  an  abso- 
lute tender  of  the  money  should  have  been  averred  (compare  Phillips  v.  Field- 
ing, 799) ;  and  as  that  was  clearly  untenable,  it  was  scarcely  the  fault  of  the 
court  that  the  distinction  between  averring  an  absolute  tender  of  the  money 
and  averring  a  conditional  offer  of  it  was  not  taken.  In  averring  an  excuse 
for  the  non-performance  of  a.  condition,  it  is  always  necessary  to  show,  not 
only  what  efforts  towards  performance  have  been  made  by  the  plaintiff,  but 
why  those  efforts  have  not  been  successful,  i.  e.  what  the  defendant  has  done 
to  prevent  performance.  Per  Holt,  C.  J.,  p.  797.  Therefore,  in  Peeters  v. 
Opie,  792,  the  averment  would  clearly  have  been  insufficient  on  demurrer, 
and  it  is  at  least  very  doubtful  if  it  was  sufficient  after  verdict.  So  in  Poole 
V.  Hill,  825,  it  seems  that  the  declaration  was  defective  in  not  showing 
why  the  plaintiff  had  not  executed  a  conveyance  and  offered  to  deliver  it, 
namely,  that  the  defendant  had  not  prepared  it  and  tendered  it  to  him  for 
execution. 

175.  Though  an  excuse  for  not  performing  a  condition  is  for  some  pur- 
poses equivalent  to  performance,  yet  it  is  not  the  same  thing,  and  therefore,  in 
pleading,  performance  must  never  be  averred  by  a  party  wlio  relies  upon  an 
excuse  for  not  performing,  but  he  must  state  his  excuse.  P.  900,  n.  1.  Even 
under  recent  statutes,  authorizing  performance  of  conditions  to  be  averred  in 
general  terms,  a  plaintiff  cannot,  under  an  averment  that  he  has  done  all 
things  necessary  towards  performing  a  condition,  prove  that  the  defendant 
has  prevented  his  performing  it.  Bullen  and  Leake,  Precedents  of  Pleading 
(3d  ed.)  148.  Therefore,  in  the  common  cases  of  concurrent  conditions,  where 
the  plaintiff  has  been  ready  and  willing  to  perform  at  the  time  and  place  ap- 
pointed, but  the  defendant  has  not  appeared,  or  where  the  plaintiff  has  offered 


PERFORMANCE   OF   CONDITIONS.  1087 

to  perform,  but  the  defendant  has  refused,  the  plaintiff  must  aver  his  excuse 
for  not  performing  witli  common-law  strictness. 

176.  An  opinion  has  prevailed  extensively,  not  only  that  a  plaintiff  who 
has  been  prevented  by  the  defendant  from  performing  a  condition  has  a  right 
of  action,  but  that  he  has  the  same  right  of  action  as  if  he  had  performed  the 
condition.  This  opinion  must  be  received,  however,  with  much  qualification. 
If  indeed  the  performance  of  a  condition  does  not  constitute  the  quid  pro  quo 
for  the  covenant  or  promise  which  is  dependent  upon  it,  it  is  true  that  pre- 
vention of  performance  by  the  defendant  will  give  the  same  right  of  action  to 
the  plaintiff  that  performance  will  give;  for  the  defendant  has  committed  pre- 
cisely the  same  breach  of  his  covenant  or  promise  in  each  case.  He  has  cove- 
nanted or  promised  to  give  or  do  something  upon  the  happening  of  a  certain 
event;  and  though  the  event  has  not  happened,  he  is  the  cause  of  its  not 
having  happened.  Therefore  he  must  perform  his  covenant  or  promise,  or 
pay  damages  equivalent  to  its  performance.  Holdipp  v.  Otway,  445,  seems  to 
have  been  a  case  of  this  description,  and  also  Jones  v.  Barkley,  901;  and  this 
seems  to  be  an  additional  reason  (§§  171, 173)  for  questioning  the  correctness 
of  the  decision  in  the  latter.  But  when  the  performance  of  the  condition  is 
the  quid  pro  quo  of  the  covenant  or  promise,  the  covenant  or  promise  is,  first, 
to  accept  the  quid  pro  quo,  and,  secondly,  to  give  or  do  something  in  payment 
for  it.  If  therefore  the  defendant  prevents  the  performance  of  such  a  condi- 
tion, the  very  act  of  prevention  is  a  breach  of  the  first  part  of  the  covenant  or 
promise,  and  the  cause  of  action  then  arises.  Xo  other  breach  is  or  can  be 
committed,  for  the  performance  of  the  remainder  of  the  covenant  or  promise 
never  becomes  due.  Hence  the  defendant  is  only  liable  in  damages  for  pre- 
venting the  performance  of  the  condition ;  /.  e.  such  damages  as  will  com- 
pensate the  plaintiff  for  the  loss  of  the  bargain.  This  is  all  that  the  plaintiff 
is  in  justice  entitled  to  receive.  To  permit  him  to  recover  as  if  the  condition 
had  been  performed,  would  be  to  permit  him  to  keep  the  quid  pro  quo,  and  yet 
recover  payment  for  it.  In  accordance  with  these  principles,  it  was  held  in 
Laird  «.  Pim,  914,  that  the  plaintiff  was  entitled  to  recover  only  special  dam- 
ages. For  the  same  reason,  in  Smith  v.  Wilson,  909,  the  plaintiff  clearly 
was  not  entitled  to  recover  freight.  Though  it  was  the  defendant's  fault  that 
freight  had  not  been  earned,  yet  the  fact  remained  that  it  had  not  been ;  and 
that  was  an  answer  to  the  action.  For  the  same  reason,  also,  the  plaintiff 
was  not  entitled  to  recover  in  Mattock  v.  Kinglake,  662,  unless  the  covenants 
were  independent;  for  the  action  was  debt  to  recover  the  purchase-money. 
So  in  Shales  v.  Seignoret,  899,  it  was  properly  held  that  the  plaintiff  was  not 
entitled  to  recover  the  purchase-money  of  the  stock,  as  the  stock  had  not  been 
transferred,  and  that  the  plaintiff  should  "  have  assigned  his  breach  in  the 
non-acceptance  of  the  stock  by  the  defendant."  For  the  same  reason,  namely, 
that  no  good  breach  was  assigned,  it  seems  that  the  declaration  was  bad  in 
Poole  B.  Hill,  825,  though  the  point  was  not  noticed  either  by  the  counsel  or 
by  the  court.  So  in  Lancashire  v.  Killingworth,  796,  it  seems  that  the 
plaintiff  was  not  entitled  to  recover  the  2,000/.  purchase-money,  (even  if 
the  declaration  had  been  good  in  other  respects,)  notwithstanding  the  opin- 
ion of  Holt,  C.  J.,  to  the  contrary.  So  in  Peeters  v.  Opie,  792,  and  Large  v. 
Cheshire,  795,  there  seems  to  have  been  no  good  breach  assigned.     In  Thorpe 
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V.  Thorpe,  446,  the  release  pleaded  by  the  defendant  could  not  be  a  defence, 
because  the  plaintiff's  right  of  action  did  not  accrue  until  the  release  was 
executed  and  delivered.  The  plaintiff  might  indeed  have  acquired  a  right 
of  action  without  delivering  the  release,  if  the  defendant  had  refused  to  accept 
it,  or  had  refused  to  pay  the  71.,  but  it  would  not  have  been  a  i-ight  to  recover 
the  71.  In  fact,  however,  the  plaintiff  delivered  the  release  without  insisting 
upon  payment,  and  the  defendant  accepted  the  release,  but  did  not  pay;  hence 
the  71.  became  a  debt.  In  Beecher  v.  Conradt,  767,  the  court  seems  to  have 
been  inconsistent  with  itself,  for,  on  the  one  hand,  it  held  that  the  covenant 
to  pay  the  last  instalment  of  the  purchase-money  was  conditional  upon  the 
plaintiff's  conveying  the  land,  and,  on  the  other  hand,  that  the  last  instal- 
ment became  due  without  any  conveyance,  or  even  offer  to  convey.  If  the 
court  was  right  in  its  first  position,  then  no  right  of  action  had  ever  accrued  as 
to  the  last  instalment,  and  there  was  nothing  to  prevent  the  plaintiff's  re- 
covering the  first  four  instalments.  If  the  court  was  wrong  in  its  first  posi- 
tion (§  136) ,  the  plaintiff  was  entitled  to  recover  the  whole  of  the  purchase- 
money. 

177.  In  accordance  with  the  maxim,  allegans  contraria  non  est  audiendus,  a 
covenantor  or  promisor  will  not  be  permitted  to  take  two  inconsistent  positions 
in  regard  to  the  performance  of  a  condition.  If,  therefore,  having  a  right  to 
throw  up  the  contract  for  a  breach  of  condition,  he  elects  to  go  on  with  it,  he 
cannot  afterwards  set  up  the  same  breach  in  defence  to  an  action  on  the  con- 
tract. Therefore,  in  Havelock  v.  Geddes,  857,  859,  862,  a  breach  of  the  plain- 
tiff's covenant  that  "  the  ship,  at  his  expense,  should  be  forthwith  made  tight 
and  strong,"  &c.,  was  no  defence  to  the  action.  For  the  same  reason,  in  Hall 
0.  Cazenove,  842,  the  breach  of  the  plaintiff's  covenant  that  the  ship  should 
sail  on  or  before  the  12th  of  February  would  not,  it  seems,  have  been  a  de- 
fence, even  if  that  covenant  had  been  valid.  And  see  Constable  v.  Cloberie, 
837.  So  in  Thompson  u.  Noel,  838,  the  defendant  could  not  set  up  a  breach  of 
the  plaintiff's  covenant  to  carry  two  hundred  and  eighty  men  after  he  had  con- 
sented to  his  carrying  one  hundred  and  eighty  men.  So  in  Jonassohn  v.  Young, 
703,  the  defendant  having  gone  on  with  the  contract  after  the  breaches  which 
he  complained  of  were  committed,  it  was  too  late  for  him  to  set  them  up  as 
defences.  So  in  Dicker  v.  Jackson,  676,  it  seems  that  the  defendant  had  pre- 
cluded himself  from  setting  up  a  breach  of  the  promise  to  deliver  an  abstract, 
&c.,  by  retaining  possession  of  the  property.  On  the  same  principle,  it  seems 
that  the  replication  in  Ellen  v.  Topp,  520,  ought  to  have  been  held  good;  and 
it  seems  not  to  have  been  open  to  the  objection  that  it  set  up  a  parol  variation 
of  a  contract  under  seal,  or  that  it  departed  from  the  declaration  by  setting  up 
a  different  contract.  In  truth,  it  set  up  matter  of  estoppel  merely.  That  the 
principle  under  consideration  is  not  confined  to  contracts  not  under  seal,  seems 
to  be  evident  from  the  fact  that  in  three  of  the  cases  already  stated  (viz. 
Havelock  v.  Geddes,  Hall  v.  Cazenove,  and  Thompson  (;.  Noel)  the  contract 
was  under  seal.  It  was  with  reference  to  a  contract  under  seal  also  that  Lord 
Cranworth  said  in  the  House  of  Lords  (Roberts  v.  Brett,  575,  586):  "The 
party  who  may  avail  himself  of  the  non-performance  of  a  condition  prece- 
dent, but  who  allows  the  other  side  to  go  on  and  perform  the  subsequent 
stipulations,  has  waived  his  right  to  insist  upon  the  unperformed  condition 
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precedent  as  an  answer  to  the  action."  In  Bommann  v.  Tooke,  847,  the  de- 
fendant's obligation  to  pay  fieight  was  not  affected  by  his  "  having  accepted 
the  cargo,"  for  the  cargo  belonged  to  him.  Compare  Ritchie  v.  Atkinson,  848, 
851,  per  Lord  Ellenborough. 

See   tits.    Conditions;    Conditions   Precedent;    Concurrent    Con- 
ditions. 
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178.  An  offer  which  contains  no  stipulation  as  to  how  long  it  shall  con- 
tinue, as  it  confers  no  right  on  the  offeree,  is  in  its  nature  revocable  at  any 
moment.  If  the  offerer  stipulates  that  his  offer  shall  remain  open  for  a  speci- 
fied time,  the  first  question  is  whether  such  stipulation  constitutes  a  binding 
contract.  In  those  countries  where  the  civil  law  prevails,  it  will  do  so, 
provided  it  be  accepted  and  relied  upon  by  the  offeree ;  and  that  will  be  pre- 
sumed in  the  absence  of  evidence  to  the  contrary.  P.  105.  By  our  law, 
however,  it  must  also  be  supported  by  a  sufficient  consideration,  or  be  contained 
in  an  instrument  under  seal,  in  order  to  be  binding.  Cooke  v.  Oxley,  2; 
Dickinson  v.  Dodds,  61,  67,  68.  When  it  is  not  binding,  of  course  it  is  in  law 
only  an  expression  of  present  intention,  and  its  only  effect  upon  the  offer  will 
be  to  fix  the  period  that  it  shall  continue,  provided  it  be  not  revoked  in  the 
mean  time.  B.  &  M.  Railroad  Co.  v.  Bartlett,  103.  When  such  a  stipu- 
lation is  binding,  the  further  question  arises,  whether  it  makes  the  offer 
irrevocable.  It  has  been  a  common  opinion  that  it  does  (see  pp.  137,  148), 
but  that  is  clearly  a  mistake.  The  offer  and  the  stipulation  are  two  separate 
things,  and  the  nature  of  the  former  is  not,  and  cannot  be,  changed  by  the 
latter.  It  may  be  said  that  the  offer,  in  the  case  supposed,  does  confer  a  right 
on  the  offeree,  and  therefore  the  reason  given  above  for  an  offer's  being  revo- 
cable does  not  apply.  It  is,  however,  the  stipulation,  and  not  the  offer,  that 
confers  the  right.  An  offer  is  merely  one  of  the  elements  of  a  contract ;  and 
it  is  indispensable  to  the  making  of  a  contract  that  the  wills  of  the  contracting 
parties  do,  in  legal  contemplation,  concur  at  the  moment  of  making  it.  An 
offer,  therefore,  which  the  party  making  it  has  no  power  to  revoke,  is  a  legal 
impossibility.  Moreover,  if  the  stipulation  should  make  the  offer  irrevocable, 
it  would  be  a  contract  incapable  of  being  broken ;  which  is  also  a  legal  impossi- 
bility. The  only  effect,  therefore,  of  such  a  stipulation,  is  to  give  the  offeree  a 
claim  for  damages,  if  the  stipulation  be  broken  by  revoking  the  offer.  It  is 
not  a  contract  of  which  it  is  possible  for  equity  to  enforce  specific  performance. 
See  B.  &  M.  Railroad  Co.  v.  Bartlett,  103.  These  principles  seem  to  have 
been  lost  sight  of  by  Bacon,  V.  C,  in  Dickinson  v.  Dodds,  61,  64-66. 

179.  Care  must  here  be  taken,  however,  to  observe  a  distinction  which  is  apt 
to  be  lost  sight  of.  There  is  no  doubt  that  A  may  make  a  binding  promise  to  sell 
certain  property  to  B  on  certain  terms,  while  B  is  left  perfectly  free  to  buy  the 
property  or  not ;  and  such  a  promise  will ,  in  most  respects,  confer  the  same  rights 
upon  B  as  if  he  had  made  a  counter-promise  to  buy.  But  such  a  case  differs 
materially  from  the  one  put  in  the  preceding  paragraph.  It  is  not  an  offer  con- 
templating a  bilateral  contract,  but  it  is  a  complete  unilateral  contract.     All 
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that  remains  to  be  done  is  for  B  to  perform  the  condition  of  the  promise  by 
paying  the  price,  and  for  A  to  perform  the  promise.  The  contract  will  remain 
unilateral  until  it  is  performed,  or  otherwise  comes  to  an  end.  Of  course  A 
and  B  together  can  at  any  moment  substitute  for  it  a  bilateral  contract,  but 
they  cannot  strictly  convert  it  into  a  bilateral  contract;  still  less  can  this  be 
done  by  any  act  of  B  alone.  Even  if  B  should  subsequently  make  a  binding 
promise  to  buy  the  property,  the  result  would  not  be  a  bilateral  contract,  but 
two  unilateral  contracts;  the  two  promises  would  not  be  the  consideration  of 
each  other,  and  each  would  have  to  be  supported  by  some  other  sufficient  con- 
sideration. Moreover,  a  promise  by  A  to  sell  without  a  counter-promise  by  B 
to  buy,  will  never  put  it  in  the  power  of  B  to  become  the  owner  of  the  property 
by  any  act  of  his  own ;  for  the  minds  of  seller  and  buyer  must  concur  in  order  to 
pass  title.  For  example,  if  A  should  offer  to  sell  a  book  to  B  for  one  dollar,  an 
acceptance  of  the  offer  by  B  would  instantly  make  him  the  owner  of  the  book; 
but  if  A  should  make  a  binding  promise  to  sell  the  book  to  B,  without  any 
counter-promise  by  B  to  buy  it,  and  B  should  afterwards  notify  A  that  he 
would  take  the  book,  A  might  refuse  to  let  him  have  it,  and  B  could  only  re- 
cover damages.  It  is  seldom,  however,  that  parties  have  any  intention  of 
making  a  contract  of  this  latter  description,  and  hence  such  an  intention  will 
seldom  be  expressed.  For  the  same  reason  the  law  will  never  presume  an 
intention  to  make  such  a  contract,  and  hence  such  contracts  may  be  said  to 
have  practically  no  existence.  See  B.  &  M.  Raihoad  Co.  v.  Bartlett,  103.  If, 
therefore,  A  and  B  agree  that  B,  for  a  sufficient  consideration,  shall  have  the 
refusal  of  A's  horse  for  one  month  at  |100,  the  law  supposes  them  to  mean 
that  A  offers  his  horse  to  B  for  $100,  and  stipulates  that  the  offer  shall  continue 
for  one  month ;  and  the  case  will  accordingly  be  governed  by  the  principles 
stated  in  the  preceding  paragraph. 

180.  As  an  offer  can  only  be  made  by  a  communication  from  the  offerer  to 
the  offeree,  so  it  can  only  be  revoked  in  the  same  manner.  Pp.  135-137. 
Unumquodque  dissoloitur  eodem  tigamine  quo  lUjatur.  An  opinion  has  pre- 
vailed, to  some  extent,  that  an  offer  is  only  evidence  of  the  offerer's  state  of 
mind,  and  hence  that  it  will  be  destroyed  by  any  satisfactory  evidence  that  the 
offerer  has  changed  his  mind  since  he  made  the  offer ;  and  this  has  been  sup- 
posed to  be  a  necessary  consequence  of  the  rule  that,  in  order  to  make  a  con- 
tract, the  minds  of  the  contracting  parties  must  concur  at  the  time  of  making 
it.  See  p.  136.  But  an  offer  is  much  more  than  evidence  of  the  offerer's  state 
of  mind;  otherwise,  communication  to  the  offeree  would  not  be  of  its  essence. 
It  is,  indeed,  evidence  of  the  offerer's  state  of  mind,  but  it  is  not  evidence 
which  can  be  rebutted,  except  by  showing  that  the  offer  has  expired,  or  has 
been  revoked.  If  an  offer  could  be  destroyed  by  evidence  that  the  offerer  has 
changed  his  mind,  it  could  also  be  rehabilitated  after  it  has  expired  by  evidence 
that  the  offerer  continued  of  the  same  mind.  As  to  the  rule  that  the  wills  of 
the  contracting  parties  must  concur,  it  only  means  that  they  must  concur  in 
legal  contemplation,  and  this  they  do  whenever  an  existing  offer  is  accepted, 
no  matter  how  much  the  offerer  has  changed  his  mind  since  he  made  the  offer. 
In  trutli ,  mental  acts  or  acts  of  the  will  are  not  the  materials  out  of  which  prom- 
ises are  made;  a  physical  act  on  the  part  of  the  promisor  is  indispensable;  and 
when  the  required  physical  act  has  been  done,  only  a  physical  act  can  undo  it. 
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An  offer  is  a  physical  and  a  mental  act  combined,  the  mental  act  being  in 
legal  intendment  embodied  in,  and  represented  by,  and  inseparable  from  the 
physical  act.  The  law,  however,  makes  this  intendment  only  for  purposes  of 
justice  and  convenience,  and  therefore  it  will  never  make  it  when  the  actual 
existence  of  the  mental  act  would  be  impossible.  Hence  the  death  or  insanity 
of  an  offerer  during  the  pendency  of  his  offer  makes  it  impossible  to  complete 
the  contract  for  want  of  a  concurrence  of  wills.     Pp.  129,  136,  160-161. 

181.  It  follows  from  what  has  been  said,  that  an  offer  to  sell  property  will  not 
be  revoked  by  a  sale  of  the  property  to  some  one  else.  As  evidence  of  a  change 
of  mind  on  the  part  of  the  offerer,  such  an  act  cannot  be  put  higher  than  a 
letter  of  revocation  sent  to  the  offeree  by  mail;  and  yet  it  is  well  settled  that 
a  letter  of  revocation  will  not  be  operative  until  it  is  received  by  the  offeree. 
Thomson  v.  James,  125.  Nor  will  the  subsequent  sale  of  the  property  to  some 
one  else  constitute  any  legal  obstacle  to  the  continuance  of  the  offer.  The 
original  offeree  and  the  subsequent  purchaser  cannot,  indeed,  both  acquire 
the  property,  but  they  can  both  acquire  a  right  to  it  as  against  the  seller, 
together  with  the  alternative  right  to  damages;  and  this  is  all  that  a  contract 
secures  to  one  in  any  case.  As  to  the  purchaser's  expectation  of  acquiiing  the 
property,  that  is  always  liable  to  disappointment  by  a  failure  of  title  in  the  seller. 
When  an  offer  to  sell  is  of  such  a  nature  that  the  title  would  pass  immediately 
upon  the  offer's  being  accepted,  as  in  case  of  a  specified  chattel,  of  course  this 
result  will  be  prevented  by  an  executed  sale  of  the  chattel  to  some  one  else 
before  the  acceptance  of  the  offer ;  and  the  offer  can  then  be  converted  by  ac- 
ceptance only  into  an  executoi-y  contract  of  sale.  But  when  the  offer  is  to  sell 
real  property  (as  in  Dickinson  v.  Dodds,  61)  or  unspecified  personal  property 
(as  in  Adams  v.  Lindsell,  4),  a  subsequent  sale  of  the  property,  whether  ex-, 
ecuted  or  executory,  will  have  no  effect  upon  the  contract  which  will  be  formed 
by  an  acceptance  of  the  offer.  Thus  stands  the  question  upon  principle.  As 
to  authority,  in  Adams  v.  Lindsell,  4,  it  was  assumed  that  a  sale  of  the  wool  by 
the  defendants  before  the  acceptance  of  their  offer  by  the  plaintiffs  would  have 
amounted  to  a  revocation;  but  the  point  was  not  at  all  discussed,  nor  did  the 
court  profess  to  decide  it,  their  decision  being  in  favor  of  the  plaintiffs.  In 
Dickinson  v.  Dodds,  61,  the  appellate  court  undoubtedly  expressed  the  opinion, 
that  the  subsequent  contract  with  Allan,  either  alone  or  together  with  the  plain- 
tiff's knowledge  of  it,  revoked  the  offer  to  the  plaintiff;  but  the  point  was 
not  involved,  for,  the  contract  with  Allan  having  been  made  before  the  con- 
tract with  the  plaintiff  was  made,  Allan  was  entitled  to  a  priority  over  the 
plaintiff,  and  hence  the  plaintiff's  bill,  which  was  for  a  specific  performance, 
was  rightly  dismissed.  To  an  action  at  law  by  the  plaintiff  for  damages, 
however,  Dodds  would  have  had  no  defence. 

182.  It  is  admitted  at  the  present  day  that  the  reasons  given  for  the  de- 
cision in  Cooke  v.  Oxley,  2,  are  bad,  and  that,  upon  the  facts  stated  in  the  dec- 
laration, if  proved  at  the  trial,  the  plaintiff  would  have  been  entitled  to  recover. 
But  elaborate  attempts  have  recently  been  made  (see  Leake,  Contracts,  2d  ed., 
44;  Benjamin,  Sale,  2d  ed.,  52)  to  support  the  decision  upon  the  ground  that 
the  declaration  was  bad.  It  is  said  that  the  declaration  does  not  allege  that 
the  offer  was  a  continuing  one  when  it  was  accepted,  and  therefore  does  not 
show  that  concurrence  of  wills  which  is  necessary  to  the  making  of  a  contract ; 
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and  though  proof  of  the  continuance  of  the  offer  might  have  been  dispensed  vrith 
at  the  trial,  because  there  was  a  presumption  that  it  continued,  yet  that  this 
was  only  a  presumption  of  fact,  and  so  could  not  be  called  in  to  aid  the  declara- 
tion. This,  however,  assumes  that  an  offer  is  mere  evidence  of  the  offerer's  in- 
tention, whereas  it  is  an  act  which  constitutes  one  of  the  elements  of  a  contract. 
In  this  case  the  offer  continued  until  four  o'clock,  p.  m.  ,  of  its  own  force,  unless 
revoked  in  the  mean  time.  Proof  of  the  offer  and  of  the  acceptance  of  it  as 
alleged  would  have  proved  the  contract  as  matter  of  law;  and  the  burden 
would  have  been  upon  the  defendant  to  prove  that  the  offer  had  been  revoked, 
if  such  was  the  fact ;  and  if  the  evidence  of  a  revocation  had  been  unsatisfac- 
tory, or  if  the  evidence  for  and  against  it  had  been  evenly  balanced,  the  jury 
would  have  been  bound  to  find  a  verdict  for  the  plaintiff.  In  a  word,  the  pre- 
sumption that  the  defendant  was  of  the  same  mind  when  the  offer  was  accepted 
as  when  it  was  made,  was  a  presumption  of  law  and  not  of  fact. 
See  Offer;  Acceptance  of  Offer;  Mutual  Consent. 
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183.  A  contract  is  one  of  the  means  by  which  two  persons  make  a  mutual 
exchange  of  something  which  one  of  them  has  for  something  which  the  other 
has.  When  such  an  exchange  is  made  on  each  side  at  the  same  moment,  and 
without  either  party's  incurring  any  previous  obligation  to  make  it,  it  is  made 
without  a  contract.  A  familiar  instance  of  an  exchange  so  made  is  where  a 
shop-keeper  sells  goods  over  his  counter  for  cash;  for  in  that  case  the  goods 
are  exchanged  for  the  money  without  any  previous  contract  either  to  buy  or 
to  sell.  Bussey  v.  Barnett,  9  M.  &  W.  312.  In  most  cases,  however,  it  is 
not  convenient  to  make  the  exchange  on  each  side  at  the  same  moment,  and 
in  many  cases  it  is  impossible  to  do  so,  e.  g.  where  the  thing  to  be  exchanged 
on  one  side  consists  of  something  to  be  done  which  cannot  be  done  in  a  moment 
of  time;  and  whenever,  for  either  of  these  reasons,  the  exchange  is  made  on 
one  side  before  it  is  made  on  the  other  side,  a  contract  becomes  necessary  for 
the  security  of  the  party  who  performs  his  part  of  the  exchange  first;  for  it  is 
only  by  means  of  a  contract  that  he  can  compel  performance  by  the  other 
party.  For  the  same  reason,  also,  the  contract  must  be  made  not  later  than  the 
moment  when  the  exchange  is  made  by  the  party  who  performs  first ;  and  if 
the  making  of  the  exchange  on  the  side  of  the  party  who  performs  first  re- 
quires time,  it  is  necessary  for  his  protection  that  the  contract  be  made  before 
performance  by  either  party.  Frequently  also  the  parties  do  not  desire  that 
the  exchange  be  made  immediately  on  either  side,  but  wish  to  bind  them- 
selves mutually  to  make  it  at  some  future  time;  and  in  aU  such  cases,  of 
course,  a  contract  is  made  before  performance  on  either  side.  Whenever, 
therefore,  the  making  of  an  exchange  is  preceded  in  whole  or  in  part  by  a 
contract  to  make  it,  the  contract  must  be  made  either  before  the  exchange  is 
made  on  either  side,  or  at  the  moment  that  it  is  made  on  one  side  and  before 
it  is  made  on  the  other  side.  In  the  former  case  each  of  the  parties  binds 
himself  to  the  other  by  a  covenant  or  promise  to  make  the  exchange  on  his 
side;  and  hence  the  contract  is  called  bilateral,  or  two-sided.     In  the  latter 
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case,  only  one  of  the  parties  covenants  or  promises  to  make  the  exchange,  the 
other  party  actually  making  it  instead  of  covenanting  or  promising  to  make 
it;  and  hence  the  contract  is  called  unilateral,  or  one-sided.  A  bilateral  con- 
tract, therefore,  is  one  which  is  to  be  performed  on  each  side  at  some  future 
time,  while  a  unilateral  contract  is  one  in  which  one  of  the  parties  performs 
at  the  moment  when  the  other  covenants  or  promises  to  perform.  In  other 
words,  a  bilateral  contract  is  executory  on  both  sides,  while  a  unilateral  con- 
tract is  executed  on  one  side.  A  bilateral  contract  also  becomes  unilateral 
whenever  one  side  of  it  is  fully  performed,  the  other  side  remaining  to  be 
performed. 

184.  It  must  not  be  supposed,  however,  that  two  parties  who  bind  them- 
selves mutually  to  give  or  do  something  at  some  future  time  necessarily  make 
a  bilateral  contract ;  for  they  may  so  bind  themselves  by  two  unilateral  con- 
tracts. If,  for  example,  one  of  the  parties  covenants  and  the  other  promises, 
the  covenant  and  the  promise  wiU  each  constitute  a  unilateral  contract;  for  a 
contract  cannot  be  in  part  a  simple  contract,  and  in  part  a  specialty,  and  yet 
such  would  be  the  nature  of  a  bilateral  contract  consisting  of  a  covenant  on 
one  side  and  a  promise  on  the  other  side.  Again,  if  two  parties  mutually 
covenant  to  give  or  do  something,  the  two  covenants  may  constitute  one 
bilateral  contract  or  two  unilateral  contracts  at  the  option  of  the  parties.  If 
both  covenants  are  contained  in  the  same  instrument,  a  presumption  will 
arise  that  they  were  intended  to  constitute  one  contract  ;  but  if  they  are 
contained  in  separate  instruments,  each  being  complete  in  itself,  and  neither 
making  any  reference  to  the  other,  they  necessarily  constitute  two  contracts. 

185.  It  is  of  the  essence  of  a  bilateral  contract  that  the  covenants  or  prom- 
ises which  it  contains  constitute  the  consideration  for  each  other.  Therefore, 
an  instrument  which  contains  several  covenants  or  promises  by  each  of  two 
parties  may  constitute  one  contract  or  several  contracts,  and  if  several,  they 
may  all  be  unilateral  or  all  bilateral,  or  partly  one  and  partly  the  other. 
(§§  113, 114, 115 ;  Giles  v.  Giles,  744,  cited  §§  23, 135.)  If,  for  example,  all 
the  covenants  or  promises  on  one  side  collectively  be  the  consideration  for 
all  those  on  the  other  side  collectively,  aU  the  covenants  or  promises  on  both 
sides  will  constitute  one  bilateral  contract.  On  the  other  hand,  if  the  cove- 
nants or  promises  on  each  side  respectively  be  the  consideration  for  the 
covenants  or  promises  on  the  other  side  respectively,  there  will  be  as  many 
bilateral  contracts  as  there  are  covenants  or  promises  on  each  side.  Again, 
each  covenant  or  promise  (if  there  be  any  such)  which  has  for  its  considera- 
tion something  else  than  the  covenants  or  promises  on  the  other  side,  will 
constitute  a  separate  unilateral  contract.  For  this  reason,  two  simple  contract 
debts  cannot  constitute  a  bilateral  contract,  as  they  cannot  be  the  considera- 
tion for  each  other,  but  each  must  have  a  quid  pro  quo  consisting  of  some- 
thing given  or  done  by  the  other.  So  a  simple  contract  debt  on  one  side  and 
a  covenant  or  promise  on  the  other  side  cannot  constitute  a  bilateral  contract, 
as  the  covenant  or  promise  cannot  be  the  consideration  for  the  debt. 

186.  A  contract  cannot  have  more  than  two  sides.  When,  therefore, 
more  than  two  parties,  or  two  sets  of  parties,  contract  with  each  other,  there 
must  be  more  than  one  contract.  Generally  in  such  cases  there  will  be  as 
many  contracts  as  there  are  parties,  each  party  contracting  with  all  the  others. 
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Capen  v.  Barrows,  1  Gray,  376.  Hence,  it  follows  that  all  such  contracts 
must  be  unilateral.  It  is  true  that  the  covenant  or  promise  of  each  party  is 
given  in  consideration  of  the  covenants  or  promises  of  the  other  parties  respec- 
tively, but  that  does  not  make  the  contracts  bilateral.  If  A  makes  a  promise 
to  B  and  C  in  consideration  of  B  and  C's  making  a  promise  to  A,  the  two 
promises  will  make  a  bilateral  contract ;  but  if  A  makes  a  promise  to  B  and  C 
in  consideration  of  B's  making  a  promise  to  A  and  C,  and  of  C's  making 
a  promise  to  A  and  B,  the  three  promises  will  each  make  a  unilateral  con- 
tract. 

The  consequences  of  a  contract's  being  unilateral  or  bilateral  are  many 
and  important,  but  they  have  been  fully  stated  under  other  titles,  and  there- 
fore it  is  unnecessary  to  repeat  them  in  this  place. 


TABLE    OF    CASES    CITED    IN    SUMMARY. 


A. 


Section 
Adams  v.  Lindsell  (1  Barn.  &  Aid. 

681)  10,  14,  15,  161,  181 

Alcock  V.  Blofleld  (Latch,  209)  104 

Alliance  Bank  c/.  Broom  (2  Drew. 

&  Sm.  289)  79 

Armitage  v.  Insole  {14  Q.  B.  728)  41 
Atkins  V.  Hill  (Cowp.  284)  71,  75 

Atkinson  v.  Settree  (Willes,  482)  54 

Atkinson  v.  Smith  (14  M.  &  W.  695)  115 
Austin  V.  Jervoyse  (Hob.  69)  23,  171 
Averill  v.  Hedge  (12  Conn.  424)  14,  153, 

154 
Anonymous  (Cowp.  128)  48 

(1  Sid.  31,  p/ac.  9)  88 

(Y.  B.  15  Hen.  7,  10  b, 

plac.  7)     126, 133, 140, 144 
(4  Leon.  50)  33 

(2  Koll.  238)  171 

(Y.  B.  18  Edw.  4,  18  a, 

plac.  23)  150 

(Y.B.  1  Hen.  7,5  a,  piac. 

8)  150 

(2  Lil.  Pr.  Reg.  235)         150 
(Palm.  160)  66 


B. 

Bach  V.  Owen  (5  T.  R.  409)  112 

Bailey  v.  Croft  (4  Taunt.  611)  84 

Bainbridge  v.  Firmstone  (8  Ad.  &  E. 

743)  54 

Ball  V.  Peake  (1  Sid.  13)  22,  174, 

Banes's  Case  (9  Rep.  93  b)  56 

Bankart  v.  Bowers   (L.  R.  1   C.  P. 

484)  39,  119 

Banks  and  Thwaits'  Case  (3  Leon. 

73)  104 

Barber  v.  Fox  (2  Wms.  Saund.  136)    48, 

56 
Barker  v.  Halifax  (Cro.  Eliz.  741)  92,  94 
Barnard  v.  Simons  (1  Roll.  Abr.  26, 

plac.  39)  54 

Barnes  v.  Hedley  (2  Taunt.  184)  68,  71, 76 
Barton  v.  Shurley  (1  Roll.  Abr.  12, 

plac.  16)  92,  94 


Seotiok 
Batterbury  v.  Vyse  (2  H.  &  C.  42)  36, 171 
Baxter  v.  Read  (3  Dyer,  272  a)  94 

Beany  v.  Turner  (1  Lev.  293)  141,  144 
Beaumont  v.  Reeve  (8  Q.  B.  483)  78 
Eeecheri).  Conradt  (3  Kern.  108)  136, 176 
Behn  v.  Burness  (3  E.  &  S.  751)  28,  33 
Beresf  ord  v.  Goodrouse  ( 1  Roll.  Abr. 

462,  plac.  3,  4)  150 

Best  D.  Jolly  (1  Sid.  38)  80 

Bettini  v.  Gye  (1  Q.  B.  Div.  183)  162 
Bettisworth  v.  Campion  (Yelv.  134)  119, 

141 
Bidwell  V.  Catton  (Hob.  216)  58 

Binnington  v.  Wallis  (4  Barn.  &  Aid. 

650)  78 

Birks  V.  Trippet  (1  Wms.  Saund.  32)  104 
Blackwell  v.  Nash  (1  Stra.  535)  140,  143, 

144 
Blandford  v.  Andrews    (Cro.  Eliz. 

694)  171 

Boone  v.  Eyre  (1  H.  Bl.  273)  38,  111,  112 
Bornmann  v.  Tooke  (1  Campb.  377)   164, 

177 
Bosden  v.  Thinne  (Yelv.  40)  92,  94 

Boston  &JMaine  R.  R.  v.  Bartlett  (3 

Cush.  224)  152,  178,  179 

Bourne  v.  Mason  (1  Vent.  6)  62 

Boydell  v.  Drummond  (2  Campb.  157)  73 
Bradburne  v.  Bradburne  (Cro.  Eliz. 

149)  80 

Bradbury  v.  Morgan  (31  L.  J.  Exch. 

462)  4 

Bradford  v.  Roulston  (8  Ir.  C.  L.  R. 

468)  93 

Bradford  </.  WilUams  (L.  R.  7  Ex. 

259)  163,  167,  168 

Bradley  v.  Toder  (Cro.  Jac.  228)  150 
Bragg  V.  Nightingale  (1  Roll.  Abr. 

416,p;ac.  15)  37,116 

Braunstein  v.  The  Accidental  Death 

Ins.  Co.  (1  B.  &  S.  782)  35,  36 

Bret  !,•.  J.   S.  and  Wife  (Cro.  Eliz. 

756)  54,  84 

British   and  American   Tel.   Co.  v. 

Colson  (L.  R.  6  Exch.  108)  6,  14 

Brocas'  Case  (3  Leon.  219)  23,  140,  144 
Brooks  V.  Ball  (18  Johns.  337)  54,  G6 
Bussey  v.  Barnett  (9  Mee.  &  W.  312)  183 


1096 


TABLE   OP   CASES   CITED   IN   SUMMARY. 


C. 

Cadwell  v.  Blake  (6  Gray,  402)  41, 113 
Cage  V.  Acton  (1  Ld.  Raym.  615)  44 
Caines  v.  Smith  (15  Mee.  &  W.  189)  171, 

172 
Callisher  v.  Bischoffsheim  (Law- 
Rep.  6  Q.  B.  449)  57 
Callonel  v.  Briggs  (1  Salk.  112)  22,  24, 
118,  142,  144 
Campbell  v.  Jones  (6  T.  R.  670)  110, 129 
Capen  v.  Barrows  (1  Gray,  376)  186 
Carpenter  v.  Cresswell  (4  Bing.  409)  110, 

129 
Carter  v.  Ring  (3  Campb.  459)  104 

Case  of  an  Hostler  (Yelv.  66)  104 

Caton  V.  Dixon  (1  Roll.  Abr.  416, 

plac.  8)  ,  140,  143,  144 

Christie  v.  Borelly  (29  L.  J.  C.  P. 

153)  107 

Clarke  v.  Watson  (18  C.  B.  N.  S.  378)  36, 

157 
Gierke  v.  Child  (Freem.  254)  150 

Clipsham  v.  Vertue  (5  Q.  B.  265)  164 
Cock  B.  Curtoys  (1  Wms.    Saund. 

(6th  ed.)  320  c,  note  b)  164 

Coggs  V.  Bernard  (2  Ld.  Raym.  909, 

914)  101 

Cole's  Case  (Cro.  Eliz.  97)  150 

Cole  V.  Shallett  (3  Lev.  41)  140,  144,  164 
Collins  V.  Gibbs  (2  Burr.  899)  22,  70 

Colston  w.  Carre  (1  Roll.  Abr.  30)  80 
Constable  v.  Cloberie  (Palm.  397)       164, 

177 
Cook  V.  Wright  (1  B.  &  S.  559)  67,  76,  79 
Cooke  V.  Oxley  (3  T.  R.  653)  10,  11,  178, 

182 
Coombe  v.  Greene  (11  Mee.  &  W.  480)  41 
Cort  V.  The  Ambergate,  &e.  Railway 

Co  (17  Q.  B.  127)  171 

Cripps  V.  Golding  (1  Roll.  Abr.  30)  80 
Crisp  V.  Gamel  (Cro.  Jac.  128)  80 

Crow  y.  Rogers  (1  Stra.  592)  62 

Crowther  v.  Farrer  (15  Q.  B.  677)       55, 

87,88 
Cunningham  u.  Morrell  (10  Johns. 

203)  131 

Cutler  V.  Southern  (1  Wms.  Saund. 

116)  150 


D. 

Dallman  v.  King  (4  Bing.  N.  C.  105)  36 
Davidson  v.  Gwvnne  (12  East,  381)  164 
Davis  V.  Dodd  (4  Taunt.  602)  78 

Dawson  v.  Dyer  (5  Barn.  &  Ad.  584)  33, 

38 
Dearborn  v.  Bowman  (3  Met.  155)  78 
Deeks  v.  Strutt  (5  T.  R.  690)  75 

Dicker  v.  Jackson  (6  C.  B.  103)  122,  124, 
145,  164,  177 
Dickinson  v.  Dodds  (2  Ch.  Div.  463)     9, 

178,  181 
Dixon  V.  Adams  (Cro.  Eliz.  538)  54 


Docket  V.  Voyel  (Cro.  Eliz.  885)  94 

Doughty  V,  Neal  (1  Wms.  Saund. 

215)  169 

Dunham  v.  Pettee  (4  Seld.  508)  133, 147, 

168 
Dunlop  V.  Higgms  (1  Ho.  L.  Cas.  381)  14, 

16,  152 
Dunmore,  Countess  of,  v.  Alexander 

(9  Shaw  &  Dunlop,  190)  14,  16 

Dusenbury  v.  Hoyt  (53  N.  Y.  521)  72 
Dutton  V.  Poole  (2  Lev.  210)  62,  63 


E. 

Eastwood  V.  Kenyon  (11  Ad.  &  El. 

438)  71,  74,  76 

Edmonds'  Case  (3  Leon.  164)  72 

Edwards  u.  Baugh  (11  Mee.  &  W. 

641)  56, 88 

Eliason  v.  Henshaw  (4  Wheat.  225; 

4  Curt.  382)  17 

Ellen  V.  Topp  (6  Exch.  424)  41,  177 

Elliott  V.  Blake  (1  Lev.  88)  42 

England  v.  Davidson  (11  Ad.  &  El. 

856)  64 

Estrigge  and  Owles'  Case  (3  Leon. 

200)  59,  104 

Evans  v.  Powis  (1  Exch.  601,  607)  55 
Exchange  Bank  v.  Rice  (107  Mass. 

37)  63 


F. 

Ferry  v.  Williams  (8  Taunt.  62)  170 
Field  V.  Dale  (1  Roll.  Abr.  11,  plac.  8)  94 
Fillieul  V.  Armstrong  (7  Ad.  &  El. 

557)  162 

Fitch  V.  Snedaker  (38  N.  Y.  248)  3 

Fletcher  v.  Pvnsett  (Cro.  Jac.  102)  150 
Flight  V.  Reed  (1  H.  &  C.  703)  76 

Forth  V.  Stanton  (1  Wms.  Saund.  210)  56 
Fothergill  v.  Walton  (8  Taunt.  576)  122, 

166 
Franklin  v.  Miller  (4  Ad.  &  El.  599)  128 
Freeman  v.  Taylor  (8  Bing.  124)        164, 

166,  167 
Freeth  v.  Burr  (L.  R.  9  C.  P.  208)      128 


G. 

Gable  v.  Morse  (1  Bulst.  44)  150 

Gale  V.  Golsbury  (3  Dyer,  272  b,  note)  94 
Gibbons  v.  Prewde  (Hardres,  102)  144 
Gibbs  0.  Southam  (6  Barn.  &  Ad. 

911)  104 

Giles  V.  Giles  (9  Q.  B.  164)  23,  135,  185 
Glaholm  v.  Hays  (2  M.  &  G.  257)  33 

Glazebrook  v.  Woodrow  (8T.  R.  366)  136 
Goodisson  u.Nunn  (4  T.  R.  761)  143, 145 
Gower  v.  Capper  (Cro.  Eliz.  543)  81,  141 
Grafton  u.  Eastern   Counties  Rail- 
way Co.  (8  Exch.  699)  33 


TABLE  OF  CASES  CITED  IN  SUMMABY. 


1097 


Grant  v.  Johnson  (1  Seld.  247)  122 

Graves  v.  Legg  (9  Exch.  709)  33 

Gray's  Case  (5  Rep.  78, 79,  Cro.  Eliz. 

405)  146 

Gray  v.  Gardner  (17  Mass.  188)  44 


H. 

Haigh  II.  Brooks  (10  Ad.  &  El.  323)  54 
Hall  V.  Cazenove  (4  East,  477)  177 

Hall  V.  Flocton  (16  Q.  B.  1039)  55 

Harris's  Case  (L.  R.  7  Ch.  App.  587)    6, 

14 
Harris  v.  Ewer  (1  Roll.  Rep.  401)  95 
Harrison  v.  Cage  (6  Mod.  411)  82 

Harrison  v.  Mitford  (2  Bulst.  229)  104 
Hart  V.  Miles  (4  C.  B.  N.  S.  371)  68 

Hatch  V.  Trayes  (11  Ad.  &  El.  702)  50 
Havelock  v.  Geddes  (10  East,  555)    110, 

128, 177 
Haverleigh  v.  Leighton  (Jenk.  311)  150 
Hawes  v.  Smith  (2  Lev.  122)  54,  70 

Hawkes  v.  Saunders  (Cowp.  289)  71,  75 
Hayes  v.  Warren  (2  Stra.  933)  98,  96 
Hays  V.  Bickerstaffe  (2  Mod.  34)  33,  38 
Head  v.  Diggon  (3  Man.  &  E.  97)  10,  11 
Hebb's  Case  (L.  R.  4  Eq.  9)  6,  14,  15 
Henderson  v.  Stobart  (5  Exch.  99)  88 
Henning's  Case  (Cro.  Jac.  432)  160 

Herring  v.  Dorell  (8  D.  P.  C.  604)  54 
Hesketh  v.  Gray  (Sayer,  185)  157 

Hill  D.  Wade  (Cro.  Jac.  523)  104 

Hoare  v.  Rennie  (5  H.  &  N.  19)  137,  164 
Hodge  V.  Vavisor  (1  Roll.  Rep.  413)  94 
Holder  v.  Taylor  (1  Roll.  Abr.  518)  33, 
116,  140,  146 
Holdipp  V.  Otway  (2  Wms.  Saund. 

106)  35,  171,  176 

Holmes  v.  Twist  (Hob.  51)  150 

Holt  V.  Ward  Clarencieux  (2  Stra. 

937)  82 

Hopkins  U.Logan  (5 Mee.  &W.  241)   50, 

57,93 
Hotham  v.  The  East  India  Co.  (1  T. 

R.  638)  43,  171 

Howlet's  Case  (Latch,  150)  94 

Hunlocke  v.   Blacklowe    (2    Wms. 

Saund.  156)  88,  110, 129 

Hunt  V.  Bate  (Dyer,  272)  94 

Hunt  V.  Livermore  (5  Pick.  395)  117 
Hyde  v.  Wrench  (3  Beav.  334)  18 


Ilsley  V.  Jewett  (3  Met.  439) 


J. 


73 


Jackson  v.  Thornell  (1  Roll.  Abr. 

464,  plac.  20)  150 

Janson  v.  Colomore  (1  Boll.  Rep. 

396)  94 


Jennings  v.  Brown  (9  Mee.  &  W.  496)  77 
Jeremy  v.  Goochman  (Cro.  Eliz.  442)  94 
Jonassohn  v.  Young  (4  B.  &  S.  296)  164, 

177 
Jones  V.  Ashburnham  (4  East,  455)  56 
Jones  V.  Barkley  (Douglas,  684,  1st 

ed.  669)  23,  133,  171,  173,  176 

Judson  i>.  Bowden  (1  Exch.  162)        110, 

116, 129 


K. 


Kane  v.  Hood  (13  Pick.  281)  '  136 

Kaye  w.  Dutton  (7  M.  &  G.  807)  93 

Kennedy  v.  Lee  (3  Mer.  441,  464)  9 

Kent  V.  Pratt  (1  Roll.  Abr.  28,  p/oc. 

27, 28)  54 

King  V.  Atkins  (1  Sid.  442)  160 

King  V.  Mill  (1  B.  &  Aid.  104)  74 

King  V.  Sears  (2  Cromp.  M.  &  R.  48)  67, 

80,97 
Kingston  v.  Preston  (cited  in  Jones 

V.  Barkley,  Doug.  688,  690)  23, 127, 143 


L. 

Laird  v.  Pim  (7  Mee.  &  W.  474)  176 

Lamb's  Case  (5  Rep.  28  b)  157 

Lampleigh  v.  Erathwait  (Hob.  105, 

1  Sm.  L.  Cas.  67)  92,  94,  95 

Lancashire  v.  Killingworth  (1  Ld. 

Raym.  686,  12  Mod.  629)  22,  171,  174, 

176 
Large  r.  Cheshire  (1  Vent.  147)  22,  171, 

176 
Lea  V.  Exelby  (Cro.  Eliz.  888)  23,  141, 
142,  144,  174 
Lee  V.  Muggeridge  (5  Taunt.  36';  71,  76 
Littlefield  v.  Shee  (2  B.  &  Ad.  811)  71,  78 
Llewellyn  v.  Llewellyn  (3  D.  &  L. 

P.  C.  318)  88 

Lock  V.  Wright  (1  Stra.  669)  22,  117 
Longridge  v.  DorviUe  (5  B.  &  Aid. 

117)  54,  56,  88 

Loring  V.  City  of  Boston  (7  Met. 

409)  154,  155 

Lowber  v.  Bangs  (2  Wall.  728)  164 

Lowe  and  Kirby  (W.  Jones,  56)  104 
Loyd  V.  Lee  (1  Stra.  94)  56 

Lynn  v.  Bruce  (2  H.  Bl.  317)  88 


M. 

MacAndrew  ».  Chappie  (L.  R.  1  C.  P. 

643)  164 

Mactier  v.  Frith  (6  Wend.  103)  7,  8,  14, 
15,  152,  153 
Makin  v.  Watkinson  (L.  E.  6  Exch. 

25)  150 

March  v.  Pigott  (6  Burr.  2802)  89 

Marsden  v.  Moore  (4  H.  &  N.  500)  147 
Marsh  and  Eainsford  (2  Leon.  Ill)      94 


1098 


TABLE   OP   CASES   CITED   IN   SUMMARY. 


MartiQ  v.  Mitchell  (2  Jac.  &  W.  413, 

428)  11 

Martin  v.  Smith  (6  East,  555)  170 

Martindale  v.  Fisher  (1  Wils.  88)        107, 
134,  141,  144 
Mason  «,  Harvey  (8  Exeh.  819)  33 

Mattock  V.  Kinglake  (10  Ad.  &  El. 

50)  124,  145,  146,  176 

Mayne's  Case  (5  Rep.  20  b)  171, 172, 173 
McCuUoch    V.  The    Eagle  Ins.   Co. 

(1  Pick.  278)  14,  119 

Merrit  v.  Rane  (1  Stra.  458)  1*2 

Meyer  v.  Haworth  (8  Ad.  &  El.  467)  78 
Mills  V.  Wyraan  (3  Pick.  207)  74 

Milner  v.  Field  (5  Exch.  829)  36, 167, 171 
Moggridge  v.  Jones  (14  East,  486)  117 
More  I.-.  Morecomb  (Cro.  Ehz.  864)  167 
Morgan  v.  Birnie  (9  Bing.  672)  36 

Morgan  v.  Gath  (3  H.  &  C.  748)  118 

Morton  v.  Burn  (7  Ad.  &  El.  19)  66 

Morton  v.  Lamb  (7  T.  R.  125)     123,  133, 

143,  145 
Munro  v.  Butt  (8  El.  &  Bl.  738)  165 


Nash  V.  Armstrong  (10  C.  B.  N.  S. 

259)  88 

Neale  i-.  Ratcliff  (15  Q.  B.  916)      33,  37, 

40,  70 
Newson  v.  Smythies  (3  H.  &  N.  840)  88 
Nichols  r.  Raynbred  (Hob.  88)  81,  141 
Nortlirup  v.  Northrup  (6  Cow.  296)      23, 

133 


o. 

Offord  V.  Davies  (12  C.  B.  N.  S.  748)     4, 

86 
Oldershaw  u.  King  (2  H.  &  N.  399, 

517)  69,  79 

Oliver  v.  Fielden  (4  Exch.  136)  33 

Oliverson  v.  Wood  (3  Lev.  366)       94,  96 
OUive  y.  Booker  (1  Exch.  416)        28,33 


P. 

Payne  v.  Cave  (3  T.  R.  148)  11,  19 

Payne  v.  Wilson  (7  B.  &  C.  423)  59 

Pearle  and  Edwards  (1  Leon.  102)  92,94 
Pecke  and  Mithwolde  ( W.  Jones,  85)  104 
Peeters    u.    Opie    (2   Wms.    Saund. 

360)  23, 125,  141,  144,  171,  174,  176 
Phillips  V.  Clift  (28  L.  J.  Exeh.  153)  109 
Phillips  V.  Fielding  (2  H.  Bl.  123)  170, 

174 
Pickas  V.  Guile  (Yelv.  128)  64 

Pillans  V.  Van  Mierop  (3  Burr.  1663)  50, 

79 
Pool's  Case  (7  Rep.  10  b,  note  a)  146 
Poole  V.  Hill  (6  Mee.  &  W.  835)  170,  174, 

176 


Pordage  v.  Cole  (1  Wms.  Saund.  319)  23, 

140,  143,  145,  146,  147 

Potter  V.  Saunders  (6  Hare,  1)  9,  14 

I'oussard  v.  Spiers  (1  Q.  B.  D.  410)  42, 

158,  162 
Powle  V.  Haggar  (Cro.  Jac.  492)  150 

Price  w.  Easton  (4B.  &Ad.  433)  62 

Pust  V.  Dowie  (34  L.  J.  Q.  B.  127)        38 


E. 


Rae  V.  Hackett  (12  Mee.  &  W.  724)  41 
Raffles  V.  Wichelhaus  (2  H.  &  C.  906)  148 
Ramsgate  V.  H.  Co.  v.  Goldsmid  (L. 

R.  1  Exch.  109)  164,  156 

Rann  v.  Hughes  (7  T.  R.  850,  note  a)    60, 

75,  93 
Rawson  v.  Johnson  ( 1  East,  203)  133, 143, 

174 
Raymond  v.  Minton  (L.  R.  1  Exeh. 

244)  109 

Raynay  v.  Alexander  (Yelv.  76)  41,  171 
Ready.  Baxter  (3  Dyer,  272)  64 

Reynolds  v.  Pinhowe  (Cro.  Eliz.  429)  54, 

88 
Riches  and  Briggs  (Yelv.  4)  64,  70 

Riggs  V.  BuUingham  (Cro.  Eliz.  715)  92, 

94 
Ripley  v.  M'Clure  (4  Exch.  345)  171 

Ritchie  v.  Atkinson  (10  East,  295)      163, 

177 
Roberts  v  Brett  (11  Ho.  L.  Cas.  337)  127, 

136,  177 
Rolt  V.  Cozens  (25  L.  J.  C.  P.  264)  130 
Roper  V.  Lendon  (1  El.  &  El.  825)  33, 116 
Roscorla  v.  Thomas  (3  Q.  B.  234)  93 
Routledge  v.  Grant  (4  Bing.  653)  10,  17, 

148 
Rumball  v.  Ball  (10  Mod.  38)  104 


S. 


S V.  F (Merlin,  Tit.  Vente, 

1,  Art.  Ill,  No.  11  bis)      14,  15,  16, 151 
Sandhill  v.  Jenny  (3  Dyer,  272  b)  94 

Scotson  V.  Pegg  (6  H.  &  N.  295)  64,  64, 84 
Seeger  v.  D  uthie  (30  L.  J.  C.  P.  65)  35, 164 
Selman  u.  King  (Cro.  Jac.  183)  104 

Semmes  v.    Hartford   Ins.   Co.    (13 

Wall,  158)  43 

Sempleu.  Pink  (1  Exch.  74)  69,79 

Shadforth  v.  Higgin  (3  Campb.  385)  167 
Shadwell  v.  Shadwell  (30  L.  J.  C.  P. 

146)  54,  68,  84 

Shales  u.  Seignoret   (1   Ld.   Raym. 

440)  140,  171,  174,  176 

Sheffield  Canal  Co  i-.  S.  &  R.  Rail- 
way Co.  (3  Rail.  &  Can.  Cas.  121)  18 
Shippey  v.  Henderson  (14  Johns.  178)  72 
Short  V.  McCarthy  (3  B  &  Aid.  026)  73 
Short  V.  Stone  (8  Q.  B.  358)  171,  172 
Sibthorp  v.  Brunei  (3  Exch.  826)  23, 146, 

146 


TABLE  OF  CASES  CITED  IN  SUMMARY. 


1099 


Sidenham  and  Worlington  (2  Leon. 

224)  94 

Simpson  v.  Crippin  (L.  E.  8  Q.  B.  14)  164, 

167 
Slade's  Case  {4  Rep.  94  b)  48 

Slater  v.  Stone  (Cro.  Jac.  645)  87 

Smart  v.  Chell  (7  Dovvl.  P.  C.  781)  88 
Smith's  Case  (3  Leon.  88)  64 

Smitii  V.  Algar  (1  B.  &  Ad.  603)  56,  80 
Smith  u.  Monteith  (13  Mee.  &  W. 

427)  54,  58 

Smith  V.  Wilson  (8  East,  437)  176 

Smyth  V.  Holmes  (10  Jur.  862)  88 

Spanish  Ambassador  v.   Gifford  (1 

Roll.  Rep.  336)  125,  144 

Spiller  V.  Westlake  (2  B.  &  Ad.  156)  117 
St.  Albans,  Duke  of,  w.  Shore  (1  H. 

Bl.  270)  158,  159,  169,  170 

Standley  v.  Hemmington  (6  Taunt. 

561)  170 

Staunton  o.  Wood  (16  Q.  B.  638)  134 
Stavers  v.  Curling  (8  Bing.  N.  C.  355)  88, 

164 
Storer  v.  Gordon  (3  Mau.  &  Sel.  308)  23, 
42,  122,  158,  166 
Strangborough  and  Warner  (4  Leon.  3)  81 
Street  v.  Blay  (2  B.  &  Ad.  456)  112,  119 
Stubbs  V.  Holywell  Railway  Co.  (L. 

R.  2  Exch.  811)  43 

Sturlyn  v.  Albany  (Cro.  Eliz.  67)   48,  54, 


Tarrabochia  v.  Hickie  (1  H.  &  N.  183)  164 
Tayloe  v.  Merchants'  Fire  Ins.  Co. 

18  Curt.  191,  9  How.  890)  14,  119 

Terry  v.  Duntze  (2  H.  Bl.  389)       34,  38, 

131,  164 
Thomas  v.  Cadwallader  (Willes,496)  33, 
108,  116,  140,  150 
Thomas  v.  Thomas  (2  Q.  B.  851)  60 

Thompson  v.  Gillespy  (5  El.  &  B.  209)  119 
Thompson  v.  Leach  (2  Vent.  198,  203)  2 
Thompson  v.  Noel  (1  Lev.  16)     140,  163, 

177 
Thomson  v.  James  (18  Dunlop,  1)  14, 151, 

152,  181 

Thorpe's  Case  (March,  75)  141, 144 

Thorpe  v.  Thorpe  (12  Mod.  455)  112, 140, 

141,  144,  146,  176 

Thurnell  v.  Balbirnie  (2  Mee.  &  W. 

786)  41, 157 

Tidey  v.  Mollett  (33  L.  J.  C.  P.  235)   88, 

119, 157,  158 

Townsend  v.  Hunt  (Cro.  Car.  408)  92,  94 

Travert). (1  Sid.  57)  54,66 

Trewinian  v.  Howell  (Cro.  Eliz.  91)     75 


Trueman  v.  Fenton  (Cowp.  644)  72 

TuUy  V.  Howling  (2  Q.  B.  Div.  182)  163 
Turner  v.  Goodwyn  (Fort.  145)  20,  142 
Tweddle  v.  Atkinson  (1  B.  &  S.  393)    62 


U. 

Ughtred's  Case  (7  Rep.  10  a) 


146 


"V. 


"Valentine  v.  Foster  (1  Met.  520)  78 

Vassar  v.  Camp  (1  Kern.  441)  14,  15 
Victors  V.  Davies  (12  Mee.  &  W.  768)  96 
Vivian  v.  Shipping  (Cro.  Car.  384)  144 
Vyse  V.  Wakefield  (6  Mee.  &  W.  442)  150 


w. 

Wade  V.  Simeon  (2  C.  B.  548)  58 

Wallis  V.  Scott  (1  Stra.  88)  104 

Ware  v.  Chappel  (Sty.  186)  108, 138, 144 
Warlow  V.  Harrison  (1  El.  &  El.  295, 

309)  19 

Waterhouse  v.  Skinner  (2  Bos.  & 

Pul.  447)  174 

Wateon  v.  Turner  (Bull.  N.  P.  129)  74 
Way  V.  Sperry  (6  Cusli.  238)  72 

Wells  V.  Calnan  (107  Mass.  514)  42,  158, 

169 
Wennall  u.  Adney  (3  Bos.  &  Pul. 

249)  71,  76 

Wheatley  v.  Low  (Cro.  Jac.  668)  64 

White  V.  Beeton  (7  H.  &  N.  42)  114 

WUks  V.  Smith  (10  Mee.  &  W.  855)   124, 

145 
Whitehead  v.  Howard  (2  Br.  &  B.  372)  73 
Wilkinson  v.  Byers  (1  Ad.  &  El.  106)  64 
Wilkinson  v.  Oii veira  ( 1  Bing.  N.  C. 

490)  54,  70 

Williams  v.  Carwardine  (4  B.  &  Ad. 

621)  3 

Williams  v.  Moor  (11  Mee.  &  W.  256)  72 
WiUiamson  a.  Clements  (1  Taunt. 

523)  64,  70 

Williamson  v.  Losh  (Chitty  on  Bills, 

9th  ed.,  p.  75,  note  x)  60 

Winstone  v.  Linn  (1  B.  &  C.  460)  109 
Withers  v.  Reynolds  (2  B.  &  Ad.  882)  128, 

137,  172 
Worsley  v.  Wood  (6  T.  E.  710)     33, 157 


Young  V.  Ashburnham  (3  Leon.  161)    92 


INDEX  TO   SUMMARY. 


[the  references  are  to  SECTION'S.] 


ACCEPTANCE    OF    OFFER.      (See   Offer;    Revocation   of 
Offer.) 

is  essential  to  constitute  promise 1 

without  performance  of  consideration,  nugatory 2,  4 

every  promise  an  offer  before 1 

implies  knowledge  of  offer 3 

cannot  exist  where  parties'  minds  do  not  meet 148 

must  be  within  time  ofier  specifies 152 

cannot  be  after  revocation  of  offer,  or  death  or  insanity  of  offerer  7, 18, 178 
In  unilateral  contracts, 

no  notice  of,  to  offerer,  necessary 2 

unless  stipulated  for  by  offerer 6 

instances  of  implied  stipulation  for 6 

effect  of  stipulation  for 6 

in  allotments  of  shares 6 

in  contracts  of  sale 6 

does  not  imply  performance  of  consideration 2 

performance  of  consideration  implies 2,  3 

without  fall  performance,  no  promise 2,  4 

criticism  of  contrary  view 4 

when  performance  of  consideration  is  complete,  a  question  of  law 

in  sales  of  personalty 5 

does  not  relate  back  to  time  of  offer 7 

relation  discussed  in  this  connection 7-11 

where  offer  does  not  specify  time, 

must  be  within  reasonable  time 155 

what  reasonable  time  is 155 

in  offers  of  reward 155 

in  allotments  of  shares 156 

In  bilateral  contracts, 

how  it  differs  from  acceptance  in  unilateral  contracts      .     .     .     .  11,  12 

implies  performance  of  consideration 12 

giving  counter-promise  is  performance 12 

how  one  offer  and  one  acceptance  can  constitute  two  promises       .  13 

must  be  communicated  to  offerer 14 
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ACCEPTANCE   OF   OFFER— Continued. 

so  held,  as  to  contracts  inter  prcesentes 14 

conflict  of  authorities  as  to  contracts  inter  absenles 14 

examination  of  authorities 14 

discussion  of  the  question  on  principle 14,  15 

(See  question  discussed  and  authorities  examined  in  House- 
hold Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  216.) 

parties  cannot  stipulate  to  the  contrary 15 

must  be  in  terms  of  offer 17,  18 

where  particular  mode  of,  is  required  by  offer 17 

where  offer  does  not  specify  time, 

must  be  within  reasonable  time 152 

what  constitutes  reasonable  time 152 

delays  in  receipt  of,  if  by  mail 152 

miscarriage  of,  when  by  mail 152 

revocation  of 

mere  change  of  offeree's  mind  is  not 149 

may  be  at  any  time  before  receipt  of  acceptance 16 

by  letter  revoking  or  modifying  acceptance 16 

where  revocation  and  acceptance  are  received  together     ...  16 

ACCORDS, 

definition  of 87 

always  bilateral  contracts 87 

unilateral  promises  to  extinguish  debts  are  not 87 

formerly  held  not  binding 87 

when  invalid, 

if  to  pay  less  sum  in  satisfaction  of  greater 88 

if  no  cause  of  action  exist  originally 88 

when  plaintiff  must  allege  good  cause  of  action 58,  88 

examination  of  authorities  on 88 

ALLOTMENT   OF   SHAKES, 

application  for,  is  an  offer 6 

remains  open  a  reasonable  time 152,  156 

accepted  by  allotment 6 

notice  of,  impliedly  necessary 6 

complete  by  mailing  letter 6 

though  letter  be  never  received 6 

(See  also  Household  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  216.) 

title  to  shares  passes  when  letter  is  mailed 6 

relates  back  to  time  of  allotment 6 

APPRENTICESHIP,  DEEDS   OF, 

create  a  status  in  apprentice 109 

mutual  covenants  in,  not  impliedly  dependent 109 

performance  prevented  by  apprentice's  act 109 

qucere,  whether  master  is  excused 109 

where  master  gives  up  trade  he  covenanted  to  teach 41 

ARBITRATION, 

agreement  in  contract  to  refer  disputes  to 115 

no  implied  dependency  created  by 115 

same  rule,  if  agreement  to  refer  is  separate 115 
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ASSUMPSIT  (ACTION  OF), 

origin  of 46-49,  65 

certain  promises  not  enforceable  by 48 

lies  on  bill  or  note    .     .     .    i. 50 

bilateral  contracts  not  under  seal  introduced  by  means  of    .     .     .  81 

AUCTION  SALES, 

bids  at,  held  offers  by  buyer 19 

true  view  of  bids,  on  principle 19 

bidder  or  seller  may  retract  before  hammer  falls 19 

though  sale  be  "  without  reserve  " 19 

discussion  of  Payne  v.  Cave 19 

BAILMENTS   (GRATUITOUS), 

may  be  consideration  for  promise  to  redeliver 68 

difficulty  of  courts  formerly  in  so  holding 64 

presumption  is  contra 68 

depends  on  intention  of  the  parties 68 

BANKRUPTS, 

statutory  discharge  of, 

does  not  extinguish  debt 72 

may  be  waived  by  bankrupt 72 

new  promise  is  a  waiver  of 72 

declaration  must  be  on  old  debt 72 

new  promise  must  be  replied  to  plea  of 72 

BILATERAL  CONTRACT.     (See  Unilateral  Contract.) 

what  it  is 106,  183 

must  consist  of  mutual  covenants  or  mutual  promises      ....         112 

a  covenant  and  a  promise  cannot  constitute       112,  184 

a  simple  contract  debt  cannot  be  a  part  of 112,  128,  185 

two  simple  contract  debts  cannot  constitute 185 

the  covenants  or  prornises  which  constitute,  must  be  the  consider- 

tion  for  each  other 185 

mutual  covenants  cannot  constitute,  unless  contained  in  same  in- 
strument   117,  184 

otherwise  of  mutual  promises 118 

executed  sales  do  not  commonly  create 112 

a  bond,  policy  of  insurance,  or  promissory  note  cannot  constitute 

a  part  of 83,49-51,107,117,119 

cannot  be  between  more  than  two  parties  or  two  sets  of  parties     .         186 
when  fully  performed  on  one  side,  becomes  unilateral     ....         183 

continuance  of  offer  in 152-154 

acceptance  of  offer  in.     (See  Acceptance  of  Offer.) 
consideration  of.     (See  Consideration,  IX.) 
conditions  implied  by  law  in.     (See  Dependent  and  Indepen- 
dent Covenants  and  Promises.) 

conditions  precedent  implied  in  fact  in 32,  41,  150 

express  conditions  precedent  in 32-40 

concurrent  conditions  implied  in  fact  in 20,  25 

express  concurrent  conditions  in 20,  23,  24 

conditions  subsequent  in 42-44 

contracts  partly  bilateral 109-111 
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BONDS, 

action  of  debt  lies  on 100 

assumpsit  will  not  lie  on  promise  to  pay 48 

require  no  consideration 49 

conditions  in 

are  subsequent  in  form,  precedent  in  effect 44 

defendant  has  the  burden  of  proving  performance  of    ...     .  44 

not  dependent  by  implication  upon  notes  given  in  exchange  for    .  117 

heir,  not  bound  by  ancestor's,  unless  named  therein 56 

when  void  for  coverture,  promise  to  pay  is  not  binding   .     .     .     .  71,  76 

BOUGHT   AND   SOLD  NOTES, 

form  bilateral  contract 33 

language  creating  condition  precedent  in 33 

bought  note,  the  language  of  the  buyer 33 

sold  note,  the  language  of  the  seller 83 

implied  conditions  do  not  exist  in 118 

neither  can  be  varied  by  the  other 118 

nor  by  parol  evidence 118 

BUILDING  CONTRACTS, 

conditions  in 36 

where  payment  is  to  be  in  instalments 34 

CHARTER-PARTIES, 

may  contain  two  contracts,  one  preliminary  and  one  final    .     .     .  119 

difference  in  construction  between  policies  of  insurance  and     .     .  33 

conditions  precedent  implied  in  fact  in 41 

"  "  "       in  law  in 119,  122,  128 

"        to  cause  of  action  on 43 

made  dependent  on  certain  event  having  happened 28,  89 

breaches  going  to  essence  in 163,  166-168 

exceptions  in,  effect  of 158 

waiver  of  breach  of  condition  in 177 

COMMON  COUNTS.     (SeeBMBT,  Executed  Consideration.) 

origin  of 90 

when  executed  consideration  will  support      . 90 

only  when  debt  is  created 90 

if  no  debt,  allegation  of  request  useless 90,  91 

criticism  of  old  view 90-95 

history  of  old  view 92,  93 

when  they  must  allege  request 96 

allegation  in,  of  promise  to  pay  on  request,  need  not  be  proved     .  104 
mode  of  pleading  to, 

what  a  general  traverse  of,  puts  in  issue 95 

will  not  lie  against  bail,  or  guarantor 94 

effect  of  abolition  of 98 

CONCURRENT  CONDITIONS.  (See  Conditions;  Conditions 
Precedent;  Conditions  Subsequent;  Performance  of 
Conditions;  Dependent  and  Independent  Covenants 
AND  Promises.) 

definition  of 20 
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CONCURRENT   CONDITIONS  —  Con(muerf. 

either  express,  implied  in  fact,  or  implied  in  law 20,  32 

in  unilateral  contracts, 

may  exist  in  unilateral  promises 20 

consideration  cannot  be 22 

most  common  in  unilateral  covenants 22 

consideration  may  be 22 

in  bilateral  contracts, 

counter-promise  commonly  the  subject  of 20 

test  for  deciding  whether  express  conditions  in,  are     ....  23 

express,  where  law  would  not  imply 24 

implied  in  law,  found  only  in 20,  105 

implied  in  fact,  uncommon  in 25 

except  where  both  parties  must  perform,  or  neither  can    .     .  25 

CONDITIONS.  (See  Concurrent  Conditions  ;  Conditions 
Precedent;  Conditions  Subsequent;  Dependent  and 
Independent  Covenants  and  Promises;  Performance 
OF  Conditions;  Consideration,  V.) 

definition  of 26 

must  be  a  future  and  uncertain  event 26,  28,  32,  89 

uncertainty  must  exist  in  fact 26 

not  merely  in  belief  of  parties 26 

uncertainty  must  be  whether  event  will  ever  happen 26 

not  merely  as  to  time  of  its  happening 26 

may  be  an  event  over  which  neither  party  has  control     ....  26 

or  over  which  promisee  has  control 26 

or  something  to  be  done  by  promisor 26 

cannot  depend  on  promisor's  will 26 

if  to  happen  before  promise,  ofEer,  not  promise,  is  conditional  .     .  27 

contracts  depending  on  certain  event  having  happened    ....  28,  89 

cannot  be  an  event  happening  after  promise  is  performed    ...  29 

principle  of  classification  of 29,  30 

are  concurrent,  precedent,  and  subsequent 30 

plaintifE  must  allege  precedent,  to  have  happened 30 

need  not  allege  subsequent,  not  to  have  happened 30 

may  be  express,  implied  in  law,  or  implied  in  fact 32 

when  a  clause  in  a  contract  is  a  promise,  and  when  a  condition     .  33 

divisibility  of 40 

mode  of  distinguishing  consideration  from 66-69 

CONDITIONS  PRECEDENT.  (See  Conditions;  Conditions 
Subsequent;  Dependent  and  Independent  Covenants 
AND  Promises;  Deeds  of  Realty;  Performance  of 
Conditions.) 

any  uncertain  event  may  be 26,  28,  32,  89 

generally  an  act  to  be  done  by  promisee 32 

performance  of  by  promisee,  optional  in  unilateral  contracts    .     .  32 

generally  otherwise  in  bilateral  contracts .  32 

either  express,  implied  in  fact,  or  implied  in  law 20,  32 

mode  of  distinguishing  stipulation  from 33 

where  payment  for  work  is  to  be  in  instalments 34,  128 

effect  of,  in  agreements  to  pay  existing  debts 36 

70 
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CONDITIONS   PRECEDENT  —  Continued. 

making  payment  of  debt  depend  on  promisor's  'will 86 

where  employer  or  third  party  is  to  approve  of  work 36 

what  words  will  create 37,  38 

promise  unconditional  in  terms,  construed  conditional,  when   .     .  39 

divisibility  of 40 

must  be  wholly  performed 40 

implied  in  fact 41 

when  making  a  demand  is 104 

when  giving  notice  is - 150 

performance  of.     (See  Performance  of  Conditions.) 
implied  in  law.     {See  Dependent  and  Independent  Cove- 
nants AND  Promises.) 

CONDITIONS  SUBSEQUENT.  (See  Conditions;  Concurrent 
Conditions;  Conditions  Precedent;  Performance  of 
Conditions.) 

common  in  transfers  of  property 42 

may  exist  in  unilateral  or  bilateral  contracts 42-44 

may  be  implied  in  law 42 

may  be  express 42 

exceptions  in  charter-parties 42 

may  be  a  negative  or  positive  event 43 

right  to  sue  after  breach,  made  to  cease  on 43 

differences  between  conditions  precedent  and 30 

do  not  suspend  obligation  to  perfonn 29-31 

but  extinguish  existing  obligation 29-31,  42 

burden  of  proving  performance  of,  is  on  defendant 30,  44 

in  bonds 44 

in  offers.     (See  Offer.) 

in  acceptances.     (See  Accbtptance  of  Offer.) 

CONSIDERATION.  (See  Acceptance  of  Offer;  Revocation 
of  Offer.) 

definition  of 45 

two  kinds  of,  distinguished 46 

history  of  the  two  kinds  of 46,  47 

some  promises  on,  not  enforceable  by  assumpsit 48 

reason  for  this  anomaly 48 

all  common-law  contracts  not  under  seal  require 47,  49 

contracts  valid  by  custom  of  merchants,  without 49-53 

I.  Adequacy  of 54-60 

must  be  commensurate  with  debt,  to  create  a  debt 46,  54 

need  not  be  adequate,  to  support  assumpsit 54 

examples  of  valid  consideration : 

surrender  of  paper  containing  void  contract 54 

execution  of  release  of  void  claim 54 

showing  a  deed • 54 

proving  promisee  to  have  right  to  sue 54 

stating  an  account 54 

giving  bond  of  indemnity 54 

making  an  affidavit 54 

surrender  of  a  letter  by  promisee 54 
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CONSIDERATION—  CotKtnuerf. 

allowing  boileirs  to  be  weighed 51 

entering  into  a  contract 54 

discharge  from  legal,  but  groundless,  Imprisonment    ....  54 
examples  of  invalid  consideration: 

verbal  transfer  which  is  inoperative 54 

discharging  promisee  from  illegal  imprisonment 54 

doing  what  promisee  is  already  bound  to  do 54 

performance  of  official  duty 54 

payment  of  smaller  sum  to  satisfy  larger 54,  88 

instance  where  consideration  must  be  adequate 55 

reason  for  this  anomaly 55 

forbearance  to  sue  may  be 56 

claim  must  be  valid 56 

when  plaintiff  must  allege  validity  of  claim 56,  58 

by  assignee  of  chose  in  action 56 

on  note  of  feme  covert 56 

by  heir,  on  ancestor's  bond 56 

where  claim  is  doubtful 56 

explanation  of  Longridge  v.  Dorville 56 

where  claim  is  gi'oundless,  but  6ono_/[rfe 57 

Callisher  v.  Biscofisheim  criticised 57 

Cook  V.  Wright  explained 57 

declaration  must  specify  time  to  continue 59 

if  perpetual,  contract  must  be  bilateral 59 

when  time  of,  is  unspecified 59 

is  construed  to  be  for  a  reasonable  time 59 

reasonable  time  is  a  question  for  the  jury 59 

II.  Consideration  and  motive, 

no  distinction  between,  in  debt (.....  60 

otherwise.  In  assumpsit 60 

nominal  consideration,  valid 60 

motive,  apart  from  consideration,  no  element  of  contract     ...  61 

III.  From  whom  consideration  must  move 62,  68 

on  principle,  from  promisee  only 62,  63 

person  for  whose  benefit  contract  is  made  cannot  sue  thereon  .     .  62 

rV.  To  whom  the  consideration  must  move 64,  65 

in  debt,  to  the  debtor 64 

in  assumpsit,  to  any  one,  or  no  one 64 

consideration  need  not  be  benefit  to  promisor 64 

must  be  detriment  to  promisee 64 

V.  Mutual  consent 66-69 

must  extend  to  consideration 66 

distinction  between  consideration  and  condition 66 

criteria  of,  for  individual  cases 66,  68 

what  acts  of  promisee  are  presumptively  neither  a  consideration 

nor  a  condition 68 

gratuitous  bailments  in  this  connection 68 

VI.  R^ation  in  time  of  consideration  to  promise, 

consideration  and  promise  must  be  simultaneous 69 

both  in  debt  and  assumpsit 69 

promises,  before  performance  of  consideration,  only  offers    .    .     .  1,70 
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CONSIDERATION—  Continued. 

promises,  after  performanGe  of  consideration,  invalid      ....  70 

tender  of  performance  of  consideration,  insufficient 70 

VII.  Moral  consideration, 

history  of 71 

will  not  support  a  promise 71 

cases  improperly  cited  as  examples  of 72-75 

promises  with  expectation  that  promisee  wiU  act  thereon,  invalid  79 

criticism  of  contrary  view 79 

VIII.  Void  in  part, 

promises  bind,  though  consideration  is      .     • 80 

otherwise,  if  illegal  in  part 80 

assessing  damages,  when  consideration  is 80 

IX.  Mutual  promises, 

anciently  not  binding, 81,  140 

requisites  for  validity  of,  as  consideration 82 

must  be  made  simultaneously 82 

one  of,  may  be  conditional 89 

one  of,  cannot  depend  on  existence  of  present  or  past  fact    .     .  28,  89 

neither  must  be  void 82 

one  may  be  voidable 82 

promises,  not  mutual,  no  consideration  for  each  other      ...  83 

promise  to  do  act  may  be,  when  doing  act  would  not  be  ...     .  84 

promise  to  do  what  one  is  bound  to  third  party  to  do  ...     .  84 

promises  to  forbear  perpetually 85 

accords 87,  88 

X.  Executed  consideration.     (See  Common  Counts.) 

history  of 90-94 

will  not  support  actual  promise 91 

criticism  of  old  view 90-95 

when  common  count  will  lie  on 90,  91,  96 

DEATH, 

of  offerer,  destroys  offer 7,  180 

effect  of,  on  contract  for  personal  service  by  deceased      ....  42 

DEBT.     (See  Consider.4.tion,  X.;  Common  Counts;  Releases; 
Accords;  Statute  of  Limitations;  Infants.) 

nature  of 99,  100 

analysis  of  conception  of 99,  100 

may  be  created  by  grant 100 

more  often  created  by  contract 100 

origin  of  debt  by  simple  contract 46,  100-102 

real  contracts  in  Roman  law 100 

cannot  be  created  by  a  promise 100 

action  of,  is  in  rem 100 

will  not  lie,  till  performance  of  condition  precedent     ....  176 
consideration  to  support  action  of, 

how  it  differs  from  consideration  in  assumpsit    ....      46,  81,  100 

must  enure  to  promisor's  benefit 46,  64 

reasons  for  this  rule 65 

must  be  actually  executed 46 

mutual  promises  are  not 46,  81,  100 
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DEBT— Continued. 

no  difference  between  motive  and 60 

will  not  support  subsequent  actual  promise 90-99 

effect  of  such  promise 74 

notes  in  payment  of,  valid 50 

notes  create 50 

on  issue  of  policy  of  insurance,  premium  becomes 51 

effect  of  conditional  promise  to  pay 36 

agreements  to  compromise.     (See  Accords  ;  Releases.) 

cannot  be  part  of  bilateral  contract 112,  128,  183 

always  a  unilateral  contract 112,  128,  183 

when  payable  on  demand 104 

meaning  of  "  demand " 104 

of  testator,  no  consideration  for  executor's  promise 75 

barred  by  Statute  of  Limitations.     (See  Limitations,  Statute 

OF.) 

DEEDS  OF  REALTY.  (See  Dependent  and  Independent 
Covenants  and  Promises;  Performance  of  Condi- 
tions.) 

do  not  usually  contain  bilateral  contract 112 

on  delivery  of,  debt  lies  for  purchase-money 100,  112 

covenants  for  title  in 107,  112 

conditions  subsequent,  common  in 42 

DEMAND.     (See  Debt.) 

allegation  of,  in  pleading 104 

unnecessary  in  debt  or  general  assumpsit 104 

where  declaration  is  not  for  a  debt 104 

if  promise  is  to  do  something  on  demand,  plaintiff  must  allege  104 

DEPENDENT  AND  INDEPENDENT  COVENANTS  AND 
PROMISES.  (See  Conditions;  Concurrent  Condi- 
tions; Conditions  Precedent;  Performance  of  Con- 
ditions.) 

dependency  defined 105 

peculiar  to  bilateral  contracts 105 

may  be  express  or  implied 20,  105 

implied  dependency, 

history  of  doctrine  of 139-148 

1st  stage.     Ancient  law, 

no  questions  as  to,  possible,  in  mutual  promises 81,  140 

ancient  rule  as  to  mutual  covenants 140 

no  dependency,  unless  express 140 

2d  stage.     Modern  law  prior  to  Lord  Mansfield, 

mutual  promises  held  binding 141 

no  dependency,  unless  express 141 

reasoning  of  the  courts 141 

Lord  Holt's  opinion  in  Thorpe  v.  Thorpe 141 

authorities  criticised 144 

3d  stage.     Law  since  Lord  Mansfield, 

implied  dependency  recognized 142 
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DEPENDENT     AND     INDEPENDENT     COVENANTS    AND 
PROMISES  —  Continued. 

reasons  for  slow  recoguitioa 142 

Lord  Mansfield's  view, 

Kingston  v.  Preston 143 

implied  dependency  established 143 

division  of  conditions 143 

Lord  Kenyon's  view  in  Goodisson  v.  Nunn 143 

mutual  dependency  established 143 

Pordage  v.  Cole  reviewed 145-148 

reasons  for  doctrine  of 106 

mutual  promises,  payment  for  each  other 106-109 

does  not  exist, 

where  performance  on  either  side  is  conditional 107 

where  contract  is  partly  unilateral 109 

in  leases 109,  116 

in  apprenticeship  deeds 109 

exceptions 116 

where  both  parties  partly  perform  on  making  contract       .     .        Ill 

exceptions Ill 

between  two  separate  unilateral  contracts 112,  117 

in  executed  sales 112 

between  separate  contracts  in  one  instrument 115 

between  mutual  agreements  in  separate  instruments     .     .     .         117 

if  mutual  covenants 117 

if  promissory  notes 117 

it  mutual  promises 118 

between  preliminary  contract  and  final  contract 119 

necessary  conditions  of 120 

fundamental  principle  of 121 

is  either  general  or  mutual 122,  132 

general  dependency, 

principle  of 1"^ 

applied  to  different  cases 122-127 

apparent  exception  to 128 

supposed  exception  to 129-131 

renders  only  one  side  of  contract  dependent 122 

creates  conditions  precedent 122 

mutual  dependency 132 

principle  of 132 

necessary  conditions  of 133 

creates  concurrent  conditions 132 

is  favored  by  the  law 132-134 

can  exist  only  between  two  acts 137 

may  be  several  in  one  contract 137 

where  time  for  performance  on  one  side  only  is  fixed     133,  137, 

145-148 

where  time  on  neither  side  is  fixed 133 

general  dependency  distinguished  from 135 

may  coexist  with,  when 135 

impossible,  where  performances  are  to  be  at  different  times        135 
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EXECUTORS  AND  ADMINISTRATORS, 

cannot  be  sued  at  law  for  a  legacy 75 

promises  by,  to  pay  testator's  debts, 

require  consideration 75,  93 

indebtedness  of,  as  such,  no  consideration 75 

forbearance  to  sue,  a  good  consideration,  when 56 

when  there  are  no  assets 56 

FORBEARANCE.     (5ee  Consideration.) 

GIFT, 

acceptance  of,  by  donee,  necessary,  but  presumed 1 

same  rule,  as  to  covenants  made  as  gifts 1 

promise  cannot  constitute •     .     .     .  1,  55 

on  principle,  notes  made  as,  binding 49,  50 

GUARANTY  (CONTRACTS  OF), 

generally  unilateral 107 

if  bilateral,  no  implied  dependency  in 107 

neither  action  of  debt  nor  common  count  will  lie  on 94,  100 

not  binding,  if  in  consideration  of  prior  advances  ...*..  91 

guarantor  entitled  to  notice  of  advances 6 

IMPOSSIBILITY  OF  PERFORMANCE.     (See  Perpokmance  of 

CONDIXrONS.) 

INFANT, 

promises  by,  voidable, 82 

good  consideration  for  counter-promise      ........  82 

may  be  ratified  at  majority 72,  82 

new  promise  is  a  ratification 72 

mode  of  pleading  new  promise 72 

declaration  must  be  on  original  contract 72 

new  promise  must  be  replied  to  plea  of  infancy     ....  72 

INSANITY, 

of  offerer,  destroys  offer 7,  180 

INSURANCE   (CONTRACTS  OF), 

generally  unilateral 51,  107 

if  bilateral,  no  implied  dependency  in 107 

INSURANCE  (POLICIES  OF), 

are  in  the  nature  of  specialties 49,  51 

on  principle,  require  no  consideration 49,  51 

promise  to  pay  premium,  not  consideration  for 51 

failure  of  consideration  a  defence  to  suit  on 52 

when  issued,  premium  becomes  a  debt 51 

agreements  to  issue 51 

require  consideration 51,  52 

performed  by  issue  of  policy 51,119 

equity  compels  specific  performance  of 51 

payment  of  premium,  condition  of  issue 119 

effect  of  waiver  of  payment  of  premium 119 

warranties  in  marine 33 
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LEASES, 

conditions  subsequent  common  in 42 

are  contracts  partly  bilateral 109 

mutual  covenants  in,  not  dependent  by  implication 109 

exceptions  to  this  rule 116 

conditional  covenant  in,  to  pay  rent  reserved 36 

does  not  affect  right  to  distrain 36 

examples  of  express  conditions  in 37,  38 

LEGAL  MAXIMS   (APPLICATIONS  OF), 

allegans  contraria  non  est  audiendus 177 

cessante  ratione,  cessat  ipsa  lex 46 

communis  error  facit  jus 89 

in  fictione  juris,  semper  sequitas  existit 7,  92 

lex  neminem  cogit  ad  vana  seu  inutilia  peragenda 171 

nuUus  commodum  capere  potest  de  injuria  sua  propria    ....  171 

potior  est  conditio  defendentis 142 

qui  hseret  in  litera,  haeret  in  cortice 37 

quilibet  potest  renuuciare  juri  pro  se  introducto 72 

unumquodque  dissolvitur  eodem  ligamine  quo  ligatur      ....  180 

ut  res  magis  valeat,  quam  pereat 33,  36 

LIMITATION   (STATUTES   OF), 

new  promise  repelling  plea  of 73 

only  good,  when  declaration  is  on  simple  contract  debt     ...  73 

origin  of  doctrine  of 73 

Lord  Mansfield's  view  of 71 

declaration  must  be  on  old  debt 72,  73 

cannot  be  replied  to  plea  of 73 

is  given  in  evidence  under  traverse  of  plea  of 73 

MARRIAGE    (PROMISE  OF), 

formerly  doubted  whether  woman  was  bound  by 82 

both  parties  bound  by 82 

concurrent  conditions  implied  in  fact,  in 25 

where  one  party  has  disabled  himself  from  performing    .     .     .     171,  172 

MARRIED  WOMEN, 

not  liable  on  counts  for  goods  sold 78 

forbearance  to  sue  on  note  of,  no  consideration  for  a  promise   .     .  56 

MUTUAL    CONSENT.      (See  Offer;    Acceptance   of  Offer; 
Revocation  of  Offer;  Consideration,  V.) 

essential  to  every  contract 148 

consent  of  offerer  presumed  to  continue  as  long  as  offer  is  open      148,  180 

consent  of  offeree,  how  long  presumed  to  continue 149 

generally  incapable  of  direct  proof 149 

mode  of  proving 148 

must  extend  to  consideration 66-69 

NEGOTIABLE  PAPER, 

is  governed  by  law  merchant 49 

failure  of  consideration,  a  defence  to  suit  on 52 

on  principle,  requires  no  consideration 49,  50 
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NEGOTIABLE  PAPER—  Continued. 

general  view,  contra 49 

origin  of  general  view 50 

reasons  for  holding  it  erroneous 50 

declaration  is  on  implied  promise 50 

notes  in  payment  of  debts  are  valid 50 

payee  can  sue  acceptor 50 

notes  create  debts 50 

when  given  for  debts,  are  payment 50 

exchange  of  one  note  for  another 117 

neither  can  be  varied  by  the  other 117 

each  note  is  a  separate  unilateral  contract 117,  183 

hence  no  implied  dependency  between  them 117 

same  rule,  if  note  be  exchanged  for  specialty 117,  183 

or  for  another  promise 117,  183 

NOTICE.     (^See  Guaranty;  Allotment  of  Shares.) 

of  performance  of  conditions,  when  necessary 150 

of  performance  of  consideration  in  unilateral  contracts    ....  6 

offer  may  contain  condition  of 6 

condition  of,  does  not  suspend  promise 6 

offerer  cannot  revoke  after  performance  and  before  receipt  of    .  6 

promisor's  liability  depends  on,  when 6 

mailing  letter  containing,  is 6 

(See  late  case  of  Household  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  216.) 

in  allotments  of  shares 6 

in  guaranties 6 

OFFER.     (5ee  Acceptance  of  Offer  ;  Revocation  of  Offer.) 

mode  of  making 151 

requires  communication  to  offeree 2,  151 

acceptance  of,  when  it  contains  a  counter-offer 14,  16 

delays  and  miscarriages  of,  when  by  mail 151 

offerer's  consent  to,  presumed  to  continue  how  long 149 

where  time  to  remain  open  is  not  specified 152,  154,  155 

remains  open  a  reasonable  time 152 

reasonable  time  in  bilateral  contracts 152,  155 

where  offer  is  by  mail 152 

in  sales  of  realty 152 

in  commercial  transactions 152 

where  offer  is  by  messenger 152 

where  offer  is  made  in  person 152 

reasonable  time  in  unilateral  contracts 155 

in  offers  of  reward 155 

in  allotments  of  shares 156 

renewal  of,  after  expu-ation  of 153 

extension  of,  without  communication  to  offeree      ......  153 

promise  before  acceptance,  is 1 

at  auction  sales.     (See  Auction  Sales.) 

if  rejected,  is  at  an  end 18 

acceptance  after  rejection,  is 18 

when  conditional 27 
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PERFORMANCE  OF  CONDITIONS.  (5ee  Consideration  ;  Con- 
TioNS ;  Conditions  Precedent  ;  Conditions  Subsequent  ; 
Dependent  and  Independent  Covenants  and  Prom- 
ises; Deeds  op  Realty;  Sales  of  Personalty.) 

■where  condition  is  express 157 

cannot  be  dispensed  with 157,  160 

■where  condition  is  implied  in  law, 
breach  of,  in  limine, 

party  committing,  cannot  sue 159,  160 

act  of  God  causing,  no  excuse  for 158 

breach  after  part-performance 159,  160 

when  going  to  essence 162-167 

effect  of,  on  contract 160 

what  breaches  are  presumed  to  go  to  essence     ....      162-167 

requisites  of  the  part-performance 167 

when  not  going  to  essence 162-167 

effect  of,  on  contract • 160 

no  right  to  commit  such  breach 168 

effect  of  waiver  of 177 

what  constitutes 169 

no  difference  in  that  respect  between  concurrent  conditions  and 

conditions  precedent 172 

averments  of,  in  pleading 169 

in  sales  of  realty 170 

excuses  for  non-performance 171 

where  promisor  prevents  performance 171 

how  far  equivalent  to  performance 176 

where  promisor  has  disabled  himself,  how  far  an  excuse  .     .      171-174 
where  promisor  gives  notice  that  he  will  not  perform  ....        172 

does  not  apply  to  conditions  precedent 173 

where  co-operation  of  both  parties  is  required 174 

where  promise  is  divisible 40 

POLLICITATION, 

definition  of 1 

POST-OFFICE.  (See  Offer;  Acceptance  of  Offer;  Revoca- 
tion OF  Offer.) 

not  the  agent  of  parties  contracting  by  letter 15 

effect  of  miscarriage  of  offer  or  acceptance  sent  by      .     .     .     15, 151,  152 
"     delays  "  "  "  "  ...     15, 151,  152 

notice  consists  in  deposit  of  letter  in 6 

offer  through,  authorizes  acceptance  to  be  sent  by 15 

PROMISSORY  NOTES.     (See  Negotiable  Paper.) 

RATIFICATION.    (See  Relation.) 

of  agent's  acts,  relates  back 8 

RELATION.     (See  Acceptance  of  Offer.) 

legitimate  office  of  doctrine  of 7,  8 

in  enrolments  of  bargains  and  sales 8 

in  ratifications  of  agents'  acts 8 

in  memoranda  under  29  Car.  n.  c.  3    ........    •  8 
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RELATION  —  Continwd. 
in  acceptances  of  offer, 

acceptance  does  not  relate  back  to  time  of  offer  ......  7 

contrary  view  criticised 7-11 

Lord  Eldon's  dictum  in  Kennedy  v.  Lee 9,  10 

in  contracts  for  allotment  of  shares 6 

title  to  shares  passes  on  notice  of  allotment 6 

relates  back  to  time  of  allotment 6 

in  promises  on  executed  consideration 92 

doctrine  of  relation  does  not  apply 69,  92 

history  of  erroneous  contrary  view 92,  93 

RELEASES.     (See  Accords.) 

of  debts,  good  consideration  for  promise 87 

REVOCATION  OF  OFFER.     (See  Offer;  Acceptance  of  Offer.) 

may  be  at  any  time  before  acceptance 4,  7,  178 

in  unilateral  contracts 7 

in  bilateral  contracts 178 

when  offer  does  not  state  time  to  remain  open 152 

remains  open  a  reasonable  time 152 

when  offer  states  time  to  remain  open 178 

may  still  be  revoked  at  any  time 178 

but  is  legally  presumed  to  remain  open  till  time  expires  .     .     .  182 

offerer  has  burden  of  proving  revocation 182 

contrary  view  criticised 182 

Cooke  V.  Oxley  examined 182 

where  there  is  agreement  not  to  revoke 178 

agreement  requires  consideration 178 

equity  will  not  specifically  enforce 178 

does  not  make  offer  irrevocable 178 

criticism  of  contrary  view 178 

but  if  revoked,  offeree  may  sue 178 

mere  change  in  offei-er's  mind  is  not 149,  180 

change  must  be  communicated  to  offeree 180 

criticism  of  contrary  view 180 

offers  to  sell  not  revoked  by  sale  to  another  person 181 

death  or  insanity  of  offerer  destroys  offer 7,  180 

REWARDS   (OFFERS  OF).     (See  Offer.) 

performance  of  services  specified,  7)rt»(a/aae  an  acceptance  of      .  3 

offeree  must  know  of,  when  he  performs 3 

time  to  remain  open,  if  unspecified, 

reasonable  time,  if  for  prevention  of  crimes 155 

indefinitely,  if  for  pimishment  of  a  crime 155 

may  be  accepted  by  officer  whose  duty  it  is  to  arrest 54 

SALES  OF  PERSONALTY  (EXECUTORY).    (See  Acceptance 
OP  Offer;  Revocation  of  Offer.) 
implied  dependency  in, 

delivery  and  payment  mutually  dependent       ....  134,  164,  143 

where  delivery  is  to  be  by  instalments 128 

payment  for  one  instalment,  not  condition  of  further  deliveries  128 
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SALES  OF  PERSONALTY  (EXECUTORY)  —  Con(muerf. 

delivery  and  payment  for  each  instalment,  mutually  dependent  137 

efiect  of  failure  to  deliver  any  instalment 1C4 

Hoare  v.  Rennie  approved 164 

where  contract  is  by  bought  and  sold  notes 118 

offers  to  sell.     {See  Offer  and  Revocation  of  Offer.) 

binding  contract  to  sell,  without  counter-promise  to  buy  .     .     .  179 

SATISFACTION.     {See  Release;  Accords.) 

UNILATERAL  CONTRACT.     {See  Bilateral  Contract.) 

what  it  is 106,  183 

every  binding  promise,  not  in  consideration  of  another  promise,  is        185 
every  covenant,  not  given  in  exchange  for  another  covenant,  is     .         185 

e.  g.  covenants  for  title 112 

so  is  every  simple  contract  debt 112 

e.  g.  a  debt  created  by  a  part-performance  of  a  bilateral  contract        128 

so  are  warranties  in  executed  sales  of  personalty 112,  119 

so  are  bonds,  policies  of  insurance,  and  promissory  notes    33,  49-51,  107, 

117,  119 
so  is  each  of  two  mutual  covenants,  if  contained  in  two  separate 

instruments  not  referring  to  each  other 117 

so  are  covenants  or  promises  by  each  of  three  or  more  parties  or 

sets  of  parties  to  or  with  the  others 186 

a  bilateral  contract  becomes,  when  fully  performed  on  one  side     .         183 

continuance  of  ofier  in 155,  156 

acceptance  of  offer  in.     {See  Acceptance  op  Offer.) 
consideration  of.     {See  Consideration,  I.-VIII.;  and  compare 

§  81.) 

no  conditions  implied  by  law  in 105,  106 

conditions  precedent  implied  in  fact  in 32,41,150 

express  conditions  precedent  in 32-40 

concurrent  conditions  implied  in  fact  in 20,  25 

express  concurrent  conditions  in 20,  22 

the  consideration  of,  when  and  how  it  may  be  a  condition  ...    22,  27 

conditions  subsequent  in 42-44 

contracts  partly  unilateral 109-111 

WAIVER.     {See  Performance  of  Conditions.) 
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